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State  of  New  Yoek, 

COMMENCING  MA.RCH  4.   1904. 


Petkb  D.  Dolfini,  Kespoiident,  v,  Erie  Railroad  Company, 

Appellant. 

Contributory  Negligence  —  When  Testimony  That  Plaintiff 
Looked  But  Did  Not  See  Approaching  Train  Is  Inchedible  as  a 
Matter  of  Law.  Where  the  plaintiff,  in  an  action  brought  to  recover 
for  injuries  received  from  being  struck  by  a  train  while  driving  over  a 
railroad  at  a  highway  crossing  on  a  clear  summer  day,  testified  that  when 
twenty  feet  distant  from  the  track  nearest  to  him  he  looked  and  saw 
nothing  on  the  tracks,  and  it  appears  that  from  a  point  seventy-five  feet 
distant  from  the  tracks  there  was  an  unobstructed  view  thereof,  in  the 
direction  from  which  the  train  was  coming,  for  several  hundred  feet, 
and  that  if  he  had  looked  at  the  point  stated  in  his  testimony  the  train 
must  have  been  in  plain  sight,  his  testimony  that  be  looked  but  did  not 
see  the  train  is  incredible  as  a  matter  of  law,  and  the  plaintifl!  must  be 
held  guilty  of  contributory  negligence  in  failing  to  exercise  ordinary 
caution  to  see  whether  there  was  a  train  approaching. 

Dolflni  V.  Erie  R.  R.  Co.,  82  App.  Div.  648,  reversed. 

(Argued  February  16,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
1 


2  DoLFiNi  V.  Eeie  R.  R.  Co.  [Mar,, 

Poiots  of  counsel.  [Vol.  178. 

Henry  Bacon  and  Joseph  Merritt  for  appellant.  There 
was  no  legal  evidence  to  submit  to  the  jury  to  sustain  the 
plaintifiTs  contention  that  he  had  shown  himself  free  from 
negligence  which  contribnted  to  this  accident.  The  com- 
plaint should  have  been  dismissed  on  the  motion  of  the 
defendant,  and  the  defendant  was  entitled  to  the  instruction 
asked  —  that  there  was  no  evidence  to  show  plaintiff's  free- 
dom from  contributory  negligence.  (  Wilcox  v.  It.,  W.  dk  0. 
Ji.  Ji.  Co.,  39  N.  Y.  358  ;  CordeU  v.  JV.  T.  C.  i&  B.  E.  li. 
B.  Co.,  75  N.  Y.  330 ;  Woodard  v.  N.  T.,  L.  E.  ds  W.  B.  B. 
Co.,  106  N.  Y.  369 ;  Young  v.  N.  Y.,  L.  E.  ds  W.  B.  B. 
Co.,  107  N.  Y.  500 ;  Tucker  v.  JV.  Y.  C.  dk  II.  B.  B.  B. 
Co.,  124  N.Y.  308 ;  Wiwirowaki  v.  L.  S.  cfe  M.  8.  B.  B.  Co.,  124 
N.  Y.  420;  Getman  v.  D.,  L.  ds  \V.  B.  B.  Co.,  162  N.  Y. 
21 ;  WieUnd  v.  D.  db  IL  C.  Co.,  167  N.  Y.  19 ;  Stopp  v.  F. 
B.  B.  Co.,  80  Hun,  178  ;  Hudson  v.  E.  B.  B.  Co.,  61  App. 
Div.  134;  Westervdt  v.  N.  Y.  C.  ds  H  B.  B.  B.  Co.,  86 
App.  Div.  316.) 

Edwin  S.  MerriU  for  respondent.  Plaintiff  looked  to  left 
and  right  and  listened  before  attempting  to  cross  the  tracks, 
and  he  was,  tlierefore,  not  chargeable  with  contributory  negli- 
gence. {Thompson  v.  C.  By.  Co.,  110  N.  Y.  630 ;  Binea  v. 
B.  L  WorTcs,  120  N.  Y.  433  ;  Nemn.  v.  City  of  B.,  76  N.  Y. 
619 ;  Stackus  v.  C.  By.  Co.,  79  N.  Y.  464 ;  Beisegel  v.  C. 
By.  Co.,  34  N.  Y.  622 ;  Ernst  v.  H  B.  By.  Co.,  35  K  Y. 
9 ;  DoUn  v.  D.  ds  II.  C.  Co.,  71  N.  Y.  285 ;  Pitts  v.  N.  Y., 
L.  E.  ds  W.  B.  B.  Co.,  79  Hun,  546;  152  N.  Y.  623; 
Greany  v.  L.  I.  B.  B.  Co.,  101  N.  Y.  419 ;  Benwick  v.  C. 
By.  Co.,  36  N.  Y.  132 ;  Zwack  v.  Erie  B.  It.  Co.,  160  N.  Y. 
862.)  Whether  the  plaintiff  did  all  that  a  careful  and  pru- 
dent person  should  have  done  under  the  circumstances,  was 
a  question  properly  submitted  to  and  disposed  of  by  the  jury. 
{Parsons  v.  N.  Y.  C.  ds  II  B.  B.  B.  Co.,  113  K  Y.'364; 
Greany  v.  L.  I.  By.  Co.,  101  N.  Y.  419;  Seeley  v.  C.  By. 
Co.,  8  App.  Div.  402 ;  Beckwith  v.  N.  Y.  C.  ds  IL  B.  B. 
B.  Co.,  45  Huu,  466 ;  125  N.  Y.  759 ;  Miller  v.  N.  Y.  C. 


1904.]  DoLFiNi  V.  Erie  R.  R.  Co. 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Cui.len,  J. 

cfe  //.  R.  R.  R,  Co.,  82  Hun,  164  ;  146  N.  Y.  367 ;  Judson 
V.  C.  F.  Ry.  Co.,  157  N.  Y.  579;  Kellogg  v.  N,  Y,  C.  & 
IL  R,  R.  R.  Co.,  79  N.  Y.  76 ;  Zwack  v.  N.  Y.,  L,  E.  dh  W. 
R.  R.  Co.,  160  N.  Y.  366  ;  Wieland  v.  V.  dh  IL  C  Co.,  30 
App.  Div.  85 ;  Branch  v.  N.  Y.  C  R.  R,  Co,^  39  App. 
Div,  435.) 

CuLLEN,  J.  On  the  record  before  us  we  think  that  the 
plaintiff  was  clearly  guilty  of  contributory  negligence,  pre- 
cluding a  recovery  for  his  injuries;  and  that  the  motion  of 
the  defendant  made  on  the  trial  to  dismiss  the  complaint 
should  have  been  granted.  On  a  clear  summer's  afternoon, 
between  four  and  five  o'clock,  the  plaintiff  was  driving  along 
a  public  highway  in  Orange  county  towards  the  intersection 
of  such  highway  with  the  Erie  railroad  known  as  Ryan's 
crossing.  The  plaintiff  was  approaching  the  railroad  from 
the  south.  When  he  arrived  in  the  vicinity  of  the  cross- 
ing there  was  a  freiglit  train  going  east  on  tlio  track  nearest 
to  him.  He  testified  tliat  he  waited  until  this  train  disap- 
peared from  his  view  towards  the  east  and  thereupon  started 
to  cross  the  raih'oad  ;  that  when  twenty  feet  distant  from  the 
near  track  he  looked  to  the  riglit  or  east  and  saw  that  nothing 
was  on  the  tracks  ;  tliat  he  continued  across  the  railroad  and 
that  as  he  was  passing  over  the  nortlierly  or  west-bound  track 
his  vehicle  was  struck  by  a  passenger  train  coming  from  the 
east  and  he  received  the  injuries  for  which  he  brought  the 
action.  The  horse  was  going  "  on  a  good  fair  walk."  At  the 
scene  of  the  accident  the  highway  intersects  the  railroad  at 
an  acute  angle.  There  was  a  much  greater  space  than  usual 
between  the  two  tracks  in  consequence  of  there  having  for- 
merly been  another  track  between  them.  The  distance  between 
the  first  or  nearest  rail  of  the  east-bound  track  and  the  nearest 
rail  of  the  west-bound  track  was  thirty-three  feet  and  eleven 
feet  further  would  carry  any  object  clear  of  a  train  moving 
on  the  last-named  track.  The  railroad  crossed  the  highway  on 
a  straight  course  which  continued  to  the  east  for  a  distance  of 
1050  feet,  where  it  curved  to  the  right.     While  the  view  of 
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a  traveler  approaching  from  the  south  of  this  portion  of  the 
railroad  was  somewhat  obstructed  by  a  wall  and  trees  until  he 
reached  a  point  seventy-five  feet  from  the  west-bound  track, 
from  that  point  tlie  view  was  entirely  clear.  He  could  there 
see  the  railroad  to  the  east  for  a  distance  of  eight  hundred 
feet.  At  fifty  feet  from  the  crossing  he  could  see  the  road 
for  nine  hundred  feet  and  at  twenty-five  feet  from  the  cross- 
ing for  a  thousand  feet.  The  grade  of  the  railroad  from  the 
east  to  the  crossing  was  slightly  rising  and  the  grade  of  the 
highway  towards  tlie  crossing  was  also  rising.  The  speed  of 
the  train  which  struck  the  plaintiflE's  vehicle  was  from  thirty 
to  thirty-five  miles  an  hour.  If  the  plamtiff  looked  at  the 
point  stated  in  his  testimony  the  train,  at  the  time,  must  have 
been  two  or  three  hundred  feet  west  of  the  curve  and  in 
plain  sight.  It  is  not  sufficient  that  the  plaintiflP  testifies 
that  he  looked  but  did  not  see.  Such  a  statement  is  incred- 
il)le  as  a  matter  of  law.  {Matter  of  Harriot^  145  N.  Y. 
540.) 

The  case  before  us  is  not  like  those  often  occurring  at  rail- 
road crossings,  where  as  the  traveler  approaches  the  railroad 
at  some  points,  ho  obtains  a  clear  view  of  the  track,  and  at 
other  points  his  vision  is  obstructed  by  intervening  obstacles. 
In  such  cases  it  may  be  that  the  traveler,  though  exercising 
due  care,  may  fail  to  see  the  approaching  train.  Here,  for  at 
least  seventy-five  feet  from  the  crossing,  the  view  was  clear 
and  unobstructed.  It  is  true  that  in  the  present  case  the 
crossing  was  unusually  long  and,  therefore,  more  than  usual 
time  would  be  required  to  pass  over  it.  But  the  plaintifl[  had 
ample  opportunity  as  he  crossed  the  near  or  east-bound  track 
and  also  in  the  space  between  the  two  tracks,  to  discover 
whether  any  train  was  approaching  on  the  far  track.  It  is 
apparent  that  the  accident  was  caused  by  the  plaintiffs 
neglect  to  exercise  ordinary  caution  to  see  whether  there  was 
any  train  coming  from  the  east.  At  the  time  of  the  accident 
there  were  travelers  on  the  other  side  of  the  railroad,  includ- 
ing two  who  were  driving  vehicles,  waiting  until  they  could 
cross  in  safety.     They  had   no  difficulty  in  discovering  the 
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approach  of  the  passenger  train,  and  made  no  attempt  to 
cross. 

The  judgment  appealed  from  should  be  reversed  and  anew 
trial  granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Haight,  Martin  and  Werner,  J  J., 
concur;  Vann,  J.,  not  sitting. 

Judgment  reversed,  etc. 


William  E.  Harvey,  Pltdntiflf,  v.  George  E.  Brewer, 
Respondent,  and  Garret  L.  Hardy  et  al..  Appellants, 
Impleaded  with  Others. 

Mechanic's  Lien  —  When  Contr actor's  Order  Accepted  by 
Owner  Constitutes  Payment  to  Sub-contractor  and  Is  Not  Required 
TO  Be  Filed.  Section  15  of  the  Mechanics'  Lien  Law  (L.  1897,  ch.  418), 
requiring  the  filing  of  orders  drawn  by  a  contractor  or  sub-contractor 
upon  the  owner  for  moneys  payable  on  the  contract,  in  nowise  affects 
payments  made  by  the  owner  on  account  of  labor  performed  or  materials 
furnished  under  the  contract.  The  acceptance  by  the  owner,  therefore, 
of  an  order  drawn  on  him  by  the  contractor  for  part  of  the  moneys  due 
upon  the  contract  which  order  was  made  payable  to  a  sub-contractor  who 
had  filed  a  mechanic's  lien  for  the  amount  represented  thereby,  and  the 
owner's  promise  in  writing  to  pay  it,  accepted  bj*^  the  sub-contractor  in 
satisfaction  of  his  lien  which  was  thereupon  discharged  of  record,  con- 
stitutes a  payment  and  the  filing  of  the  order  is  not  requisite  in  order  to 
make  it  valid  as  against  subsequent  lienors. 

Hartey  v.  Brewer,  82  App.  Div.  589,  affirmed. 

(Argued  February  24,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  5,  1903,  affirming  a  judgment  entered  upon  the  report  of 
a  referee  in  a.i  action  to  foreclose  a  mechanic's  lien. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WiUiain  B,  Jlurd^  Jr.^  for  appellants.  The  order  was 
invalid  because  it  was  not  filed,  and  the  defendant  Brewer 
cannot  have  it  allowed  though  he  paid  it.  (L.  1897,  ch.  418, 
§  15  ;  Kenyon  v.  WaUh^  31  Misc.  Rep.  634 ;  Brace  v.  City 
qf  OlovereviiU,  167  N.  Y.  452.) 
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William  B,  Anderson  and  Willia^n  Williams  for  respond- 
ent. Brewers  acceptance  of  the  Van  Brunt  order  on  April 
3,  1901,  operated  as  a  paj-ment  on  the  Conklin  contmct  to  the 
extent  of  $673.  {Gibson  v.  Lena7i€,94:  IS".  Y.  183 ;  McCo7*kle 
V.  Herman,  117  N.  Y.  297;  Risley  v,  P.  Bank,  83  N.  Y. 
318;  PeojpU  ex  rel.  v.  Comptroller,  77  N.  Y.  46.)  Section 
15  of  tlie  Mechanics'  Lien  Law  affects  the  holder  of  an  unac- 
cepted and  unrecorded  order,  but  does  not  provide  what  shall 
or  shall  not  be  payment,  or  in  any  way  affect  a  bona  fide 
payment  made  prior  to  the  existence  of  liens.  {McCorkle 
V.  Herman,  117  N.  Y.  297;  Bates  v.  Bank,  157  K  Y.  322; 
Lawrence  v.  Daioson,  50  App.  Div.  570  ;  White  v.  Livingston, 
69  App.  Div.  361 ;  IlaU  v.  City  of  New  York,  79  App.  Div. 
102.) 

Parker,  Ch.  J.  In  the  year  1900  Dr.  Brewer  made  a  con- 
tract with  one  Conklin  to  build  for  him  a  house  for  $8,025. 
Conklin  made  a  contract  with  the  Van  Brunt  Plumbing  Co. 
to  do  a  certain  portion  of  the  work,  for  which  it  filed  a 
mechanic's  lien  on  March  23d  for  $673.  Two  days  later 
Conklin  wrote  a  letter  to  Brewer  requesting  him  to  pay  to  the 
Van  Brunt  Plumbing  Co.  the  sum  due  it,  and  for  which  its 
lien  had  been  filed,  and  requesting  him  to  deduct  the  sum  from 
the  last  payment  to  Conklin  on  the  contract  price.  This  order 
Dr.  Brewer  accepted  on  April  3d,  and  promised,  in  writing, 
to  pay  the  Van  Brunt  Plumbing  Co.  such  sum.  Upon  the 
receipt  of  this  promise  the  agent  of  the  company  indorsed 
upon  the  back  of  it  the  following :  "  Accepted  April  3,  1901, 
Van  Brunt  Plumbing  Co.,  per  Ryder."  Nine  days  thereafter 
the  Van  Brunt  Plumbing  Co.,  in  consideration  thereof, 
satisfied  the  mechanics'  lien  and  discharged  it  of  record.  A 
month  and  eight  days  later  defendants  Hardy,  Voorhees  and 
otliers  duly  filed  mechanics'  liens.  But  in  the  meantime 
six  other  parties  filed  mechanics'  liens  for  various  sums; 
and  in  an  action  of  foreclosure  of  the  first  lien  filed, 
it  appeared  that  the  balance  due  on  the  contract  and  for 
extras  was  insufficient   to   satisfy  appellants'  lien,  and  they 
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insist  that  notwithstanding  the  acceptance  of  Conklin's 
order  of  March  25th,  and  its  subsequent  payment  on  Jnne 
19th  by  Dr.  Brewer,  that  the  latter  was  not  entitled  to  be 
credited  with  such  sum  of  $673  as  a  payment  on  account  of 
the  contract  price  and  for  extras.  They  insist  that  the  trans- 
action which  we  have  described  between  Conkling,  the  Van 
Brunt  Plumbing  Co.  and  Dr.  Brewer  was  within  section  15 
of  the  Lien  Law,  which  provides  that  "  No  assignment  of  a  con- 
tract for  the  performance  of  labor  or  the  furnishing  of  materials 
for  the  improvement  of  real  property  or  of  the  money  or  any 
part  thereof  due  or  to  become  due  therefor,  nor  an  order 
drawn  by  a  contractor  or  subcontractor  upon  the  owner  of 
such  real  property  for  the  paym3nt  of  such  money  shall  be 
valid,  until  the  contract  or  a  statemsnt  containing  the  substance 
thereof  and  such  assignment  or  a  copy  of  each  or  a  copy  of 
such  order,  be  filed  in  the  office  of  the  county  clerk.    *   *    *  " 

This  section  is  supposed  to  be  due  to  a  decision  of  tliis  court 
in  Bates  v.  Salt  Springs  Natl.  Bxnh  (157  K  Y.  322),  hold- 
ing  that  in  the  absence  of  anything  to  the  contrary  in  the  con- 
tract, and  before  any  notice  of  mechanic's  lien  is  filed,  the 
contractor  may  assign  to  his  creditor  in  payment  of  his  debt 
the  whole  or  any  portion  of  the  moneys  due  or  to  become  due 
under  the  contract,  and  the  assignee  acquires  a  preference 
over  a  subsequent  lienor. 

That  statute  was  recently  before  this  court  in  Bra^e  v. 
City  of  OloversviUe  (167  N.  T.  452),  wiiere  it  is  held  to  apply 
to  public  contracts  as  well  as  to  those  with  private  persons, 
and  in  that  particular  case  it  is  said  tliat  the  order  wliich  was 
given  for  materials  furnished  to  the  contractor  constituted  an 
equitable  assignment  of  the  fund.  That  is  the  view  taken  by 
this  court  of  such  an  order  in  McCorJde  v.  Herrman  (117  N. 
Y.  297)  and  in  Bates  v.  Salt  Springs  Natl,  Bank  {supra). 

So,  if  what  was  done  here  was  in  effect  either  an  absolute 
or  equitable  assignment  of  so  mncli  of  the  fund  as  the  order 
named,  it  would  come  within  the  condemnation  of  section  15 
of  the  Lien  Law  {supra).  That  section  indicates  that  the 
legislature  was  of  the  opinion   that  the  protection   of  the 
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laborers  and  materialmen  made  it  necessary  that  notice  of  an 
assignment  of  the  contract  or  the  moneys  due  thereunder  or 
some  part  thereof,  or  an  order  drawn  by  a  contractor  upon 
the  owner,  ought  to  be  given  to  those  interested,  and  so  it 
provided  that  such  an  assignment  or  order  should  not  be 
valid  "  until  the  contract  or  a  statement  containing  the  sub- 
stance thereof  and  such  assignment  or  a  copy  of  each  or 
a  copy  of  such  order  be  filed "  in  the  proper  county  clerk's 
oflSco. 

It  will  be  observed,  however,  that  the  section  only  applies 
to  an  assignment  of  the  contract  or  of  the  whole  or  some  part 
of  the  moneys  due  or  to  become  due  thereunder,  or  an  order 
drawn  by  the  contractor  or  sub-contractor  upon  the  owner, 
so  that  it  in  nowise  affects  paj-ments  made  by  the  owner 
on  account  of  labor  performed  or  materials  furnished  under 
the  contract.  The  statute  does  not  hinder  or  embarrass  an 
owner  who  in  good  faith  makes  such  a  payment  before  the 
filing  of  liens. 

Now,  the  referee  before  whom  this  case  was  tried,  and  the 
Appellate  Division  as  well,  reached  the  conclusion  that  the 
transaction  between  Conklin,  Dr.  Brewer  and  the  Van  Brunt 
Plumbing  Co.  amounted  to  a  payment  of  the  $673  due  the 
Van  Brunt  Plumbing  Co.,  and  for  which  it  had  filed  a  valid 
lien  nearly  two  months  before  appellants'  lien  was  filed.  We 
concur  in  that  view. 

A  valid  lien  having  been  acquired  by  the  Van  Brunt 
Plumbing  Co.  for  $673  due  to  it,  Conklin,  the  contractor, 
in  order  to  secure  an  immediate  satisfaction  and  discharge 
of  the  lien,  gave  to  the  company  an  order  upon  Dr.  Brewer, 
the  owner,  for  the  amount  due,  which  he  at  once  accepted, 
an<J  promised  in  writing  to  pay.  That  promise  the  Van  Brunt 
Plumbing  Co.  accepted  in  satisfaction  of  their  lien,  which  was 
thereupon  discharged  of  record.  All  this  transpired  before 
the  filing  of  appellants'  lien,  and  constituted  a  payment  by  the 
owner  on  account  of  the  sum  due  under  the  contract  with 
Conklin,  for  when  the  Van  Brunt  Plumbing  Co.  accepted 
Dr.  Brewer's  written  promise  to  pay  the  order  drawn  on  him 
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by  Conklin,  and  discharged  the  lieu  of  record,  the  legal  effect 
of  the  transaction  was,  as  against  the  contractor  and  subse- 
quent lienors,  precisely  as  if  Dr.  Brewer  had  immediately  paid 
to  the  Van  Brunt  Plumbing  Co.  the  amount  due  to  it  and 
specified  in  the  order  of  ConkUn. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Gra.y,  O'Brien,  Bartlett,  Martin,  Vann  and  Werner, 
J  J.,  concur. 

Judgment'  affirmed. 


Austin  W.  Lord  et  al.,  Respondents,  v.  Washington  Hull, 
Appellant,  and  Kenneth  M.  Murchison,  Jr.,  Respondent 

1.  Partnership — When  Action  for  Accounting  Between  Part- 
NBRsNoT  Involving  a  Dissolution  op  the  Firm  Cannot  Be  Maintained. 
A  court  of  equity  will  not  take  cognizance  of  an  action  for  an  accounting 
as  a  mere  incident  to  the  settlement  of  a  solitary  matter  in  dispute  between 
partners  when  it  is  not  vital  to  either  party  or  to  the  business,  and  disso- 
lution is  not  sought.  The  authorities  upon  the  subject  collated  and 
reviewed. 

2.  Same.  Where  a  dispute  has  arisen  between  two  copartners  and  a 
third  member  of  the  firm  as  to  whether  a  certain  contract  with  a  third 
party  was  binding  upon  the  firm  or  only  upon  the  two  copartners,  the 
latter  cannot  maintain  an  action,  to  which  the  third  party  was  subse- 
quently made  a  defendant  by  an  order  from  which  no  appeal  was  taken, 
against  the  third  partner  for  an  accounting  as  to  all  partnership  affairs, 
and  an  adjudication  of  the  rights  and  obligations  of  the  parties  under 
the  copartnership  agreement  and  under  the  contract  in  question,  where 
no  dissolution  of  the  copartnership  is  asked  for  and  there  is  no  claint 
that  the  third  partner  was  insolvent,  or  that  he  hud  suppressed  any 
fact,  or  had  made  secret  profits,  or  had  been  guilty  of  bad  conduct,  or 
that  the  books  had  not  been  properly  kept,  or  that  the  plaintiffs  had  been 
denied  access  to  the  books,  and  it  appears  upon  the  trial  that  there  was 
nothing  to  have  any  accounting  about  except  the  amount  involved  in  the 
disputed  contract. 

Lord  V.  Hull,  80  App.  Div.  194,  reversed. 

(Argued  February  12,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered  Feb- 
rnary  25,  1903,  affirming  a  judgment  in  favor  of  plaintiffs  and 
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defendant  Murchison  entered  upon  a  decision  of  the  court  o;i 
trial  at  Special  Term. 

It  is  alleged  in  the  complaint  that  in  Septeral)er,  1894,  the 
plaintiffs  and  the  defendant  Hull  formed  a  copartnership  to 
carry  on  business  as  architects  in  the  city  of  New  York,  at 
first  for  a  definite  period,  but  finally  until  certain  work  was 
finished,  and  that  the  time  for  the  termination  thereof  was 
uncertain  owing  to  the  large  number  of  unfinished  contracts 
on  hand.  The  powers,  rights  and  obhgations  of  the  copart- 
ners were  in  all  respects  equal.  On  the  18th  of  February, 
1896,  a  written  agreement  was  made  in  the  name  of  the  firm 
with  Kenneth  M.  Murchison,  Jr.,  containing  a  promise  "  to 
pay  him  ten  per  cent,  of  the  gross  commissions  for  the  work 
on  the  residence  of  William  A.  Clark,"  not  yet  completed. 
The  rest  of  the  complaint,  Murchison  not  having  been  a  party 
when  it  was  drawn,  is  as  follows :  "  That  a  disagreement  has 
arisen  between  the  plaintiffs  and  defendant  as  to  the  payments 
which  have  been  and  are  still  to  be  made  to  the  said  Kenneth 
M.  Murchison,  Jr.,  and  as  to  the  obligations  of  the  copartner- 
ship to  the  said  Murchison,  Jr.,  under  the  contract  entered 
into  by  said  copartners  and  said  Murchison,  being  the  agree- 
ment of  February  18th,  1896  (Schedule  B  hereto  annexed), 
hereinbefore  set  forth  ;  that  the  defendant  has  withdrawn 
from  the  funds  of  the  copartnership  and  has  appropriated  to 
his  own  use  the  sum  of  $945,  which  was  a  sum  largely  in 
excess  of  any  and  all  sums  to  which  he  was  entitled  at  the 
time  of  such  withdrawal,  and  threatens  to  withdraw  from  the 
funds  of  the  said  copartnership  from  time  to  time  hereafter 
such  sum  or  sums  as  he  may  deem  himself  entitled  to  irre- 
spective of  the  rights  of  the  plaintiffs  ;  that  the  plaintiffs  do 
not  desire  to  dissolve  the  copartnership  existing  between  them 
and  the  defendant,  for  the  reason  that  the  plaintiffs  believe 
that  the  contracts  entered  into  between  such  copartnership 
and  William  A.  Clark,  the  owner  of  one  of  the  works  set 
set  forth  in  schedule  '  C '  hereto  annexed  and  yet  incomplete, 
require  the  exercise  of  the  professional  skill  and  ability  of  all 
the  members  of  the  said  firm,  which  could  not  be  secured 
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upon  a  dissolution  of  the  said  copartnership,  and  that  loss 
and  damage  would  be  sustained  by  the  plaintiffs  if  such  con- 
tracts were  broken  by  the  dissolution  of  said  copartnership ; 
that  the  plaintiffs  are  without  an  adequate  remedy  at  law." 
There  was  no  allegation  that  Hull  was  insolvent,  or  that  there 
was  any  occasion  for  an  accounting,  except  with  reference  to 
the  Mnrchison  contract. 

The  relief  demanded  was  an  accounting  as  to  all  copartner- 
ship affairs  to  date  and  an  adjudication  of  the  rights  and 
obligations  of  the  parties  under  th'^ir  copartnership  agree- 
ment and  under  the  contract  with  Mnrchison.  There  was 
also  a  prayer  for  general  relief,  but  none  for  an  injunction, 
either  temporary  or  permanent. 

The  defendant  Hull  alleged  in  his  answer  that  the  agree- 
ment with  Mnrchison  was  made  without  authority  and  was 
not  binding  on  the  firm ;  that  the  plaintiffs  had  unlawfully 
paid  him  thereon  large  sums  of  money  out  of  the  funds  of 
the  firm,  and  that  they  threaten  to  continue  such  payments. 

A  few  days  before  the  action  was  tried  Mnrchison  moved 
at  Special  Term,  on  notice  to  the  parties,  to  be  made  a  party 
defendant,  with  leave  to  serve  an  answer  upon  both  the  plain- 
tiffs and  the  defendant.  The  motion,  although  opposed,  was 
granted,  and  no  one  appealed  from  the  order.  The  answer  of 
Mnrchison,  served  on  all  the  parties,  after  certain  denials,  set 
forth,  "  by  way  of  an  equitable  counterclaim,"  the  agreement 
between  himself  and  the  firm,  and  alleged  that  the  firm  owed 
him  the  sum  of  $2,100  and  upwards  thereon.  He  asked  for 
an  accounting  to  ascertain  the  amount  received  by  the  firm 
as  commissions  from  said  Clark,  and  for  judgment  against  the 
plaintiffs  and  the  defendant  Hull  for  the  amount  found  due 
him,  with  other  relief. 

The  last  set  of  copartnership  articles  provided  "  that  upon 
completion  of  the  works  above  mentioned  a  true  and  final 
accounting  shall  be  made  by  the  parties  to  this  agreement 
each  to  the  others,  and  all  the  property  of  the  firm  *  *  * 
shall  be  equally  divided  between  them." 

Upon  the  trial  it  appeared  from  the  testimony  of  the  plain- 
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tiffs  that  there  was  "  nothing  to  have  an  accounting  about 
except  Mr.  Murchison's  share  of  those  commissions." 

The  trial  judge  found  the  facts  as  alleged  by  the  plaintiffs 
and  the  defendant  Murchison,  and  the  decree  entered  held 
the  Murchison  agreement  valid  and  binding  upon  the  firm, 
interpreted  its  meaning  in  accordance  with  their  contention, 
and  awarded  judgment  in  favor  of  the  plaintiffs  and  against 
the  defendant  Hull  for  $1,415.27,  with  costs,  and  in  favor  of 
the  defendant  Murchison  against  the  plaintiffs  and  the  defend- 
ant Hull,  for  the  sum  of  $3,000,  besides  costs.  Upon  appeal 
by  Hull  to  the  Appellate  Division  the  judgment  was  in  all 
things  affirmed,  two  of  the  justices  dissenting,  and  he  now 
comes  to  this  court. 

John  Henry  HuU  for  appellant.  The  complaint  should 
have  been  dismissed  upon  the  ground  that  no  accounting  was 
shown  to  be  either  necessary  or  possible.  (2  Lindley  on  Part. 
784 ;  Forman  v.  Homfray,  2  Y.  &  B.  329  ;  Kimball  v. 
White^  2  Y.  &  C.  15  ;  Loscomhe  v.  Russell^  4  Sim.  8  ;  1  Col- 
lyer  on  Part.  [6th  ed.]  §  282 ;  Crossley  v.  Taylor,  83  Ind. 
338 ;  Lang  v.  Oppenheim,  96  Ind.  47 ;  Page  v.  Thompson^ 
33  Ind.  137.) 

J,  Albert  Lane  for  plaintiffs,  respondents.  This  action,  for 
an  accounting  between  partners  and  for  the  interpretation  of 
the  written  agreements  under  which  they  are  acting,  can  be 
maintained.  (Lindley  on  Part.  496 ;  Sanger  v.  French^  157 
N.  Y.  213.) 

Henry  B,  Culver  for  defendant,  respondent.  The  motion 
to  dismiss  the  complaint  upon  the  ground  that  no  facts  had 
been  shown  warranting  an  action  for  an  accounting  and  for 
the  striking  out  of  the  answer  of  Murchison  upon  the  same 
ground,  was  properly  denied.  {Sanger  v.  French,  157  N.  Y. 
213 ;    Lindley  on  Part.  478,  492,  494,  495  ;  Fairthorn  v. 

Weston^  3  Hare,  387;  Richards  v.  Davies,  2  R.  &  M.  347; 
Somerhy  v.  Buntin,  118  Mass.  279 ;  Leavitt  v.  W,  Z.  <&  L 

Co.^  54  Fed.  Bep.  439.) 
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Vann,  J.  This  action  was  brouglit  by  two  copartners 
against  the  third  for  an  accounting  without  a  dissolution,  and 
it  is  not  surprising  that  a  challenge  is  interposed  to  the  juris- 
diction of  tlie  court.  The  contract  of  copartnership  has 
existed  as  long  as  the  common  law,  and  a  vast  amount  of 
business  has  been  transacted  by  persons  working  together 
under  this  relation.  The  law  upon  the  subject  is  founded  on 
the  custom  of  merchants,  who  have  thus  in  eflfect  made  their 
own  law,  yet  we  find  no  well-considered  case  which  approves 
of  such  an  action  as  the  one  now  before  us.  While  the  novelty 
of  an  action  is  by  no  means  conclusive  against  it,  still  it  is  sug- 
gestive when  the  history  of  the  law  relating  to  the  subject 
shows  many  occasions  and  few  efforts. 

The  general  rule  is  that  a  court  of  equity,  in  a  suit  by  one 
partner  against  another,  will  not  interfere  in  matters  of  internal 
regulation,  or  except  with  a  view  to  dissolve  the  partnership 
and  by  a  final  decree  to  adjust  all  its  aflfairs.  (Story  on  Part- 
nership, §  229;  Lindley,  567;  Gow,  114;  Parsons,  §  200; 
Bates,  §  910 ;  Collier,  §  236.)  It  is  not  its  office  "  to  enter 
into  a  consideration  of  mere  partnership  squabbles  "  (  Wray  v. 
Hutchinaon^  2  Mylne  &  Keen,  235,  238)  ;  or  "  on  every  occa- 
sion to  take  the  management  of  every  play-house  and  brew- 
house."  {Carlen  v.  Drury,  1  Vesey  &  B.  153,  158.)  If  the 
members  of  a  firm  cannot  agree  as  to  the  method  of  con- 
ducting their  business,  the  courts  will  not  attempt  to  con- 
duct it  for  them.  Aside  from  the  inconvenience  of  constant 
interference,  as  litigation  is  apt  to  breed  hard  feelings,  easy 
appeals  to  the  courts  to  settle  the  differences  of  a  going  concern 
would  tend  to  do  away  with  mutual  forbearance,  foment  dis- 
cord and  lead  to  dissolution.  It  is  to  the  interest  of  the  law 
of  partnership  that  frequent  resort  to  the  courts  by  copartners 
should  not  be  encouraged  and  they  should  realize  that,  as  a 
rule,  they  must  settle  their  own  differences  or  go  out  of  busi- 
ness. As  a  learned  writer  has  said :  "  A  partner,  who  is 
dnven  to  a  court  of  equity  as  the  only  means  by  which  he  can 
get  an  accounting  from  his  copartners,  may  be  supposed  to  be 
in  a  position  which  will  be  benefited  by  a  dissolution  ;  in  other 
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words,  sucli  a  partnership  as  that  ought  to  be  dissolved." 
(Parsons  on  Partnership,  [4th  ed.],  §  206.) 

"  If  a  continuance  of  the  partnership  is  contemplated,"  as 
another  commentator  has  said,  "  or  if  an  accounting  of  only 
part  of  the  partnership  concerns  is  allowed,  no  complete  jus- 
tice can  be  done  between  the  partners,  and  the  fluctuations  of 
a  continuing  business  will  render  the  accounting  which  is  cor- 
rect to-day,  incorrect  to-morrow,  and  to  entertain  such  bills  on 
behalf  of  a  partner  would  involve  the  court  in  incessant  liti- 
gation, foment  disputes,  and  needlessly  drag  partners  not  in 
fault  before  the  public  tribunals."  (2  Bates  on  Partnership, 
§  910.)  Judge  Story  declared  that  "  a  mere  fugitive,  tempo- 
rary breach,  involving  no  serious  evils  or  mischief,  and  not 
endangering  the  future  success  and  operations  of  the  partner- 
ship, will,  therefore,  not  constitute  any  case  for  equitable 
relief.  *  *  *  It  is  very  certain  that,  pending  the  partner- 
ship, courts  of  equity  will  not  interfere  to  settle  accounts  and 
set  right  the  balance  between  the  partners,  but  await  the 
regular  winding  up  of  the  concern."  (Story  on  Partnership, 
§§  225,  229.) 

While  a  forced  accounting  without  a  dissolution  is  not 
impossible,  it  is  by  no  means  a  matter  of  course,  for  facts  must 
be  alleged  and  proved  showing  that  it  is  essential  to  the  con- 
tinuance of  the  business,  or  that  some  special  and  unusual 
reason  exists  to  make  it  necessary.  Thus,  Mr.  Lindley,  upon 
whom  reliance  was  placed  by  the  courts  below,  mentions 
three  classes  of  cases  as  exceptions  to  the  general  rule  : 

"  1.  Where  one  partner  has  sought  to  withhold  from  his 
copartner  the  profits  arising  from  some  secret  transaction ; 

"2.  Where  the  partnership  is  for  a  term  of  years  still 
unexpired,  and  one  partner  has  sought  to  exclude  or  expel  his 
copartner  or  drive  him  to  a  dissolution ; 

"  3.  Where  the  partnership  has  proved  a  failure,  and  the 
partners  are  too  numerous  to  be  made  parties  to  the  action 
and  a  limited  account  will  result  in  justice  to  them  all." 

The  plaintiflEs  claim  that  this  case  belongs  to  the  second 
class,  and  the  courts  below  have  so  held,  but,  as  we  think,  it 
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does  not  come  under  any  head  of  Mr.  Lindley's  classification, 
which  is  correct  as  far  as  it  goes,  and  it  goes  as  far  in  the 
direction  of  the  plaintiffs'  theory  as  any  just  classification  that 
can  be  made. 

There  is  neither  allegation  nor  evidence  that  Hull  tried  to 
exclude  or  expel  the  plaintiflFs,  or  to  drive  them  to  a  dissolu- 
tion, or  that  he  did  anything  in  bad  faith  or  with  an  ulterior 
purpose.  Tlie  controversy  was  confined  to  one  point  of  dif- 
ference, the  Murchison  contract,  which  was  a  matter  of 
internal  regulation.  There  was  no  dispute  about  anything 
else.  The  plaintiffs  claimed  that  the  contract  bound  the  firm, 
and  that  it  included  all  work  done  or  to  be  done  for  Mr.  Clark, 
while  Hull  claimed  that  it  did  not  bind  the  firm,  and  that  if  it 
did,  it  embraced  only  a  part  of  that  work.  There  was  no  dif- 
ference in  the  computation  of  balances,  or  claim  that  the  arti- 
cles had  been  violated  by  either  side,  except  with  reference 
to  that  contract.  The  plaintiffs  insisted  that  Hull  had  drawn 
out  more  than  his  share  of  the  profits,  because  he  drew  one- 
third  of  the  income  without  leaving  one-third  of  the  part 
going  to  Murchison,  and  that  thus  there  was  a  balance 
against  him.  Hull  claimed  that  the  plaintiffs  in  paying  any- 
thing to  Murchison  wasted  the  assets  of  the  firm,  and  thus 
there  was  a  balance  against  them.  When  the  interlocutory 
judgment  was  made,  the  parties  at  once  stipulated  the  respec- 
tive balances  on  the  basis  of  that  decree,  and  thus  obviated  a 
reference  so  that  final  judgment  was  entered  without  delay. 
Neither  party  desired  an  accounting,  except  as  an  excuse  to 
sustain  or  defeat  the  Murchison  contract.  Exclusion  from  a 
small  portion  of  the  profits,  paid  or  withheld  in  good  faith  on 
account  of  that  contract,  was  not  exclusion  from  the  affairs  of 
the  firnij  yet  an  accounting  was  sought  only  as  a  means  of 
settling  the  dispute  over  that  particular  subject,  which  related 
simply  to  a  detail  in  the  management  of  the  business.  No 
discovery  was  asked  for.  There  was  no  claim  that  Hull  was 
insolvent,  or  that  he  had  suppressed  any  fact,  or  had  made 
secret  profits,  or  had  been  guilty  of  bad  conduct,  or  that  the 
books  had  not  been  properly  kept,  or  that  the  plaintiffs  had 
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been  denied  access  to  the  l30oks.  There  was  no  evidence  that 
any  partner  had  refused  to  give  an  account  of  all  moneys 
received  by  him,  or  that  there  was  error  or  omission  of 
any  kind  in  the  accounts  of  the  iirm,  except  as  limited  to 
the  Murchison  agreement.  It  was  easy  to  test  the  validity 
of  that  contract  by  simply  withholding  payment,  forcing 
Murchison  to  sue  and  raising  the  question  by  answer.  That 
was  not  an  equitable,  but  a  legal  question.  Murchison's 
claim  did  not  differ  from  that  of  any  firm  creditor,  except 
that  the  partners  were  at  odds  over  its  validity.  "No 
action  can  be  maintained  by  one  partner  against  the  other  in 
respect  to  particular  items  of  account  pertaining  to  the  part- 
nership business."  {Tho7nj}807i  v.  ZowSy  111  Ind.  274.)  An 
accounting  without  a  dissolution  has  never  been  allowed  under 
the  circumstances  of  this  case  by  any  court  in  this  country  or 
in  Eiiglaud,  so  far  as  we  can  learn  from  the  authorities  cited 
by  counsel  or  discovered  by  ourselves.  A  brief  review  of  the 
leading  cases  will  show  that  the  principle  upon  which  they 
rest  has  no  application  to  the  facts  of  the  case  before  us. 

In  Fairthorne  v.  Weatoti  (3  Hare's  Ch.  II.  3 87)  the  plain- 
tiff bought  into  the  business  of  an  attorney,  paying  seven 
hundred  pounds  down  and  agreeing  to  pay  seven  hundred 
more  at  the  end  of  five  years,  when  the  defendant  was  to 
retire  and  the  business  was  to  belong  to  the  plaintiff.  During 
the  five  years  the  parties  were  to  be  copartners,  sharing  the 
profits  and  expenses  equally.  After  a  while  the  defendant, 
for  the  fraudulent  purpose  of  getting  rid  of  his  contract, 
received  money  and  refused  to  account  for  it,  excluded  the 
plaintiff  from  all  knowledge  and  control  over  the  business, 
used  insulting  language  toward  him  and  violated  the  copart- 
nership agreement  in  other  ways  and  all  in  order  to  bring 
about  a  dissolution.  A  bill  filed  for  an  accounting,  without  a 
dissolution,  was  sustained  upon  the  ground  that  the  defendant 
was  violating  the  contract  in  order  to  compel  the  plaintiff  to 
submit  to  a  dissolution  upon  very  injurious  terms  and 
that  the  court  had  power  to  support  as  well  as  dissolve  a 
partnership.  \ 
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In  Richards  v.i>ayiV^(2  Russell  &  M.  347)  a  copartner- 
ship for  a  long  term  had  not  expired  and  the  acting  partner 
excluded  the  others  "from  the  means  of  ascertaining  the 
state  of  the  partnership  afliairs."  A  bill  for  an  accounting 
and  to  permit  the  plaintiffs  "  to  have  access  to  all  tlic  hooks 
of  the  partnership"  was  sustained,  l)ut  the  court  refused  to 
make  an  order  "for  carrying  on  the  partnership  concerns 
unless  with  a  view  to  dissolution."  It  is  claimed  that  this 
case  was  overruled  by  Kiiehell  v.  White  (2  Younge  &  C.  Exch. 
15),  where  it  was  held  that  a  bill  for  an  account  of  partner- 
ship transactions  must  pray  for  a  dissolution  or  the  court 
could  not  take  jurisdiction. 

From  the  fragmentary  report  of  Harrison  v.  Armitage  (4 
Mad.  143)  it  appears  that  the  defendant  denied  tliat  there  was 
any  partnership  and  the  court  so  held,  but  remarked  orally 
tli^t  one  partner  might  tile  a  bill  against  another  for  an  account 
without  asking  for  a  dissolution,  although  not  in  a  case  of 
interhn  management.  The  remark  was  obiter,  and  so  limited 
as  not  to  include  the  case  we  are  considering,  yet  it  is  one  of 
the  few  authorities  relied  upon  by  those  who  claim  that 
courts  of  equity  should  open  their  doors  to  admit  quarreling 
copartnera. 

In  K)ioioUs  V.  Ilaughtoii  (11  Vescy,  Jr.,  Ch.  R.  168)  the 
existence  of  the  partnership  was  denied  by  the  defendant, 
who  claimed  that  the  plaintiff  "  was  merely  employed  as  a 
clerk."  An  accounting  was  granted  without  a  dissolution,  the 
object  being  to  establish  the  partnership. 

In  Losconibe  v.  Russell  (4  Simons,  8)  there  was  a  partner- 
ship for  seven  years,  "  and  so  from  seven  years  to  seven  years, 
till  determined  by  notice."  After  the  first  period  had  expired 
and  one  year  of  the  second,  a  bill  was  filed  for  an  account  of 
the  profits  upon  the  allegation  that  no  settlement  had  been 
made  for  the  last  three  jx^ars.  In  dismissing  the  bill  the 
court  said  :  "  With  respect  to  the  law  of  this  court  upon  this 
subject,  there  is  no  instance  of  an  account  being  decreed  of 
the  profits  of  a  partnership  on  a  bill  which  does  not  pray  a 
dissolution,  but  contemplates  the  subsistence  of  the  partner- 
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Bliip.  *  *  *  With  respect  to  occasional  breaches  of  agree- 
ment between  partners,  when  they  are  not  of  so  grievous  a 
nature  as  to  make  it  impossible  that  the  partnership  should 
continue,  the  court  stands  neuter ;  but  when  it  finds  that  the 
acts  complained  of  are  of  such  a  character  as  to  show  that  the 
partners  cannot  continue  partners  and  that  relief  cannot  be 
given  but  hy  a  dissolution,  the  court  will  decree  it,  although 
it  is  not  specifically  asked.  Here  a  dissolution  is  not  prayed 
for  and  if  the  court  were  to  do  what  is  asked,  it  would  not  be 
final." 

Under  similar  circumstances^  Lord  Eldon  dismissed  the  bill 
in  Formaii  v.  Homfray  (2  Yes.  &  B.  329),  observing  "  that 
if  a  partner  can  come  here  merely  for  an  account,  pending  the 
partnership,  there  seems  nothing  to  prevent  his  coming 
annually." 

In  Taylor  v.  Davis  (i  Law  J.  [N".  S.]  18)  an  injunction  was 
granted  restraining  the  defendant  from  retaining  in  his  sole 
possession  and  excluding  the  plaintiflE  from  access  to  a  book 
kept  by  the  firm  and  indispensable  to  the  business.  The  book 
had  been  abstracted  by  the  defendant  and  he  had  threatened 
to  burn  it. 

In  Marshall  v.  Colman  (2  Jacob  &  W.  266)  the  court 
declined  to  restrain  the  defendant  from  violating  the  articles 
of  partnership  in  refusing  to  use  the  name  of  the  plaintiff  as  a 
part  of  the  firm  name  in  the  transaction  of  firm  business. 
The  lord  chancellor  said :  "  It  would  be  quite  a  new  head  of 
equity  for  the  court  to  interfere  where  one  party  violates  a 
particular  covenant  and  the  other  party  does  not  choose  to  put 
an  end  to  the  partnership ;  in  that  way  there  may  be  a  sepa- 
rate suit  and  a  perpetual  injunction  in  respect  of  each  cove- 
nant and  that  is  a  jurisdiction  that  we  have  never  decidedly 
entertained." 

In  Knehell  v.  White  (2  Younge  &  C.  15)  previous  conflict- 
ing decisions  were  considered  and  the  court  said :  "  It  may  now, 
therefore,  be  considered  as  settled  that  in  the  case  of  ordinary 
trading  partnerships,  an  account  of  partnership  transactions 
must  be  consequent  upon  a  dissolution  of  the  partnership." 
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These  cases  illustrate,  if  they  do  not  exhaast,  the  instances 
where  the  courts  of  England  have  interfered,  or  refused  to  inter- 
fere, when  a  dissolution  of  the  firm  was  not  asked.  In  this 
country  the  question  does  not  appear  to  have  been  directly 
decided,  at  least  not  in  this  state.  It  was  not  involved  in 
Saiiger  v.  French  (157  N.  Y.  213),  nor  in  Traphagen  v. 
Burt  (67  N.  Y.  30),  as  will  appear  from  an  examination  of 
the  facts.  The  primary  object  of  those  actions  was  to  estab- 
lish a  partnership  with  reference  to  a  particular  adventure, 
and  they  turned  mainly  on  the  existence  and  eflfect  of  an  oral 
agreement  between  the  parties.  Our  courts,  and  especially 
those  having  jurisdiction  under  the  laws  of  Congress,  have 
sometimes  interfered  by  injunction  in  a  flagrant  case  of  dan- 
ger and  injustice,  although  no  dissolution  of  the  firm 
was  contemplated.  {Marhle  Co.  v.  Ripley^  10  Wall.  339;. 
Leavitty.  Windsor  Land  <&  Inv,  Co,^  54  Fed.  Rep.  439.) 
This  is  quite  different  from  an  action  for  an  accounting  with- 
out a  dissolution,  where  no  especial  reason  is  alleged  or  proved 
to  show  that  one  is  necessary,  or  to  autliorize  a  departure  from 
the  general  rule. 

A  court  of  equity  will  not  take  cognizance  of  an  action 
for  an  accounting  as  a  mere  incident  to  the  settlement  of 
a  solitary  matter  in  dispute  between  partnei-s,  when  it  is 
not  vital  to  either  party  or  to  the  business  and  dissolution 
is  not  sought.  Actions  to  establish  a  partnership,  the  exist- 
ence of  which  was  denied  by  the  partner  in  control;  to 
give  a  partner  access  to  the  books  after  persistent  refusal, 
or  to  permit  him  to  take  part  in  the  business  from  which  he 
had  been  excluded,  are  founded  on  intentional  and  continuous 
wrongdoing  which,  unless  arrested,  might  subvert  the  part- 
nership. When  one  party  seizes  or  pbsorbs  the  entire  busi- 
ness, or  usurps  rights  of  his  copartner  which  are  essential  to 
liis  safety  or  the  safety  of  the  firm,  or  persists  in  misconduct 
so  gross  as  to  threaten  destruction  to  the  interests  of  all,  the 
court  may  intervene  to  restore  the  rights  of  the  innocent 
party  or  to  rescue  a  paying  business  from  ruin.  Extreme 
necessity  only,  however,  will  justify  interference  without  a 
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dissolution.  There  was  no  sufficient  reason  for  an  appeal  to  a 
court  of  equity  in  tlie  case  under  consideration.  There  was  no 
equity  in  the  bill  as  filed  by  the  plaintiffs  and  none  in  the  case 
made  for  them  by  the  evidence.  The  defendant  Murchison 
had  an  adequate  remedy  at  law,  and  he  can  take  nothing 
from  his  intrusion  into  the  litigation,  under  the  circumstances, 
for  the  questionable  order  admitting  him  as  a  defendant  did 
not  create  a  cause  of  action  nor  add  to  the  jurisdiction  of  the 
court.  All  the  parties  should  be  put  back  where  they  were 
before  the  action  was  conunenced,  and,  hence,  it  is  our  duty  to 
revei-se  the  judgments  below  and  dismiss  the  complaint,  with 
costs  to  the  defendant  Hull  against  the  plaintiffs  and  the 
defendant  Murchison. 

Gray,  O'Brien,  IIaight,  Martin  and  Ccllen,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  absent. 

Judgments  reversed. 


Peter  Kigas,  Respondent,  v,  George  Livingston,  as  Com- 
missioner of  Public  Works  of  the  Borough  of  Manhattan, 
City  of  New  York,  et  al.,  Defendants. 

Morris  Levy,  Appellant. 

Injunction  —  When  Parties  in  No  Way  Connected  with  Depend- 
ants Are  Not  Guilty  of  Contempt  in  Violating  Order.  An  injunc- 
tion order  in  a  suit  against  city  officials  to  enjoin  them  from  the  removal 
of  a  sidewalk  fruit  stand,  granted  under  subdivision  1  of  section  604  of 
the  Code  of  Civil  Procedure,  restraining  the  I'.efendants  and  "all  other 
persons  having  knowledge  of  this  injunction  order,"  restrains  the 
defendants  and  those  only  who  act  either  as  their  servants  or  agents  or  in 
combination  or  collusion  with  them  or  in  assertion  of  their  rights  or  claims. 
Parties  in  no  way  connected  with  the  defendants,  who  removed  the 
stand,  but  neither  acted  nor  assumed  to  act  under  their  authorit}-.  and  who 
removed  it  in  the  execution  of  the  process  of  another  court  issued  on  a  judg- 
ment not  based  on  any  claim  of  the  city  that  the  stand  was  a  nuisancj, 
but  on  a  right  asserted  by  a  landlord  to  dispossess  a  defaulting  tenant,  are 
not  guilty  of  a  contempt  of  court  as  f.>r  a  violation  of  the  order,  although 
they  had  knowledge  of  its  provisions. 

Riga^  v.  Livingston,  86  App.  Div.  626,  reversed. 

(Argued  February  10,  1904;  decided  March  4,  1904.) 
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Appeal,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  October  24,  1903,  which  affirmed  an  order  of 
Special  Term  adjudging  the  appellant  lierein  guilty  of 
contempt  of  court. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

Gustavus  A.  Rogers  for  appellant.  An  injunction  order  can- 
not be  made  opemtive  against  a  person  who  is  not  a  party  to 
the  action  in  which  it  is  granted.  A  person  not  a  party  to  an 
action,  nor  the  agent,  servant  or  employee  of  a  party  to  it, 
cannot  be  punished  for  violation  of  the  terms  thereof.  (  Wat- 
son V.  Fuller^  9  How.  Pr.  425 ;  People  ex  rel.  v.  Judges 
Com,  Pleas,  3  Abb.  Pr.  181 ;  Magee  v.  CxcUer,  43  Barb.  239  ; 
7  Abb.  New  Cyl.  Dig.  964, 965  ;  3  Abb.  New  Cyl.  Dig.  708  ; 
Lansing  v.  Easton,  7  Paige,  364;  Bowen  v.  Trustees,  6 
Bosw.  245  ;  Boyd  v.  State,  19  Neb.  128  ;  2  High  on  Injunc- 
tions [3d  ed.],  11 12,  §  1435  ;  2  Spelling  on  Injunctions  [2d  ed.], 
956,  §  1126 ;  People  v.  Compton,  1  Duer,  555 ;  Forsyth  v. 
Wy7na7i,  44  Ohio,  277 ;  Barthe  v.  Larquie,  42  La.  Ann.  131  ; 
Marty  v.  Marty,  66  App.  Div.  527.)  No  violation  of  the 
injunction  order  was  made  out  against  the  appellant.  (Dxyug- 
las  V.  Halstead,  11  App.  Div.  101 ;  Slater  v.  Merritt,  75  N. 
Y.  268.)  Where  a  contempt  charged  is  a  violation  of  an 
injunction  order,  the  order  must  clearly  embrace  and  prohibit 
the  act  complained  of.  (Rapalje  on  Contempts,  55,  §  43  ;  G, 
S.  Bank  v.  Hahel,  58  How.  Pr.  336 ;  Ketchum  v.  Edwards, 
153  N.  Y.  534.) 

Meyer  Greenherg  for  respondent.  Courts  will  not  look 
with  indulgence  upon  schemes,  however  skillfully  devised, 
designed  to  thwart  their  orders.  {People  ex  rel,  v.  Pendle- 
ton, 64  N.  Y.  624 ;  Morton  v.  Super,  Ct.,  65  Cal.  497 ;  King  v. 
Barnes,  113  N.  Y.  476.)  The  orders  of  the  Supreme  Court 
should  be  respected  and  a  person  who  maliciously  or  by  scheme 
and  trick  destroys  a  status  created  by  an  injunction  order  of 
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the  Supreme  Court  is  guilty  of  contempt,  though  he  is  not  a 
party  to  the  action  or  special  proceeding.  (Code  Civ.  Pro. 
§  14,  subd.  8 ;  People  ex  veL  v.  Court  of  Oyer  <&  Terminer^ 
101  N.  Y.  249 ;  ICui^  v.  Barnes,  113  N.  Y.  470.)  It  is  not 
absolutely  necessary  that  an  injunction  order  enjoining  the 
doing  of  an  act  should  be  personally  served  upon  the  person 
enjoined,  but  if  he  has  knowledge,  or  mere  notice  thereof,  he 
is  guilty  of  a  contempt  in  case  he  disobeys  it.  {Peoph  ex 
rel.  V.  Pice,  144  N.  Y.  250;  People  ex  rel.  v.  Brower,  4 
Paige,  405;  People  v.  Sturtevant,  19  K.  Y.  278;  Livingstoti 
V.  Swift,  23  How.  Pr.  1  ;  Aldinger  v.  Pitgh,  57  Hun,  190 ; 
Daly  V.  Amherg,  126  N.  Y.  490.)  A  person  though  not  a 
party  to  the  action  may  be  punished  for  contempt.  (Code 
Civ.  Pro.  §  14,  subd.  8 ;  Hull  v.  PEplatinier,  5  Daly,  534 ; 
Daly  V.  Atnberg,  126  N.  Y.  490 ;  Smith  v.  Bond,  2  D.  &  L. 
460.) 

CuLLEN,  J.  The  plaintiff  was  the  occupant  of  a  fruit  stand 
on  the  sidewalk  in  front  of  No.  89  Park  row  in  the  city  of 
New  York.  The  appellant  Levy  was  the  tenant  and  occu- 
pant of  the  store  in  front  of  which  the  plaintiff's  staiid  was 
located.  Levy  was  anxious  that  the  stand  should  be  removed, 
and  applied  to  the  city  authorities  to  have  such  removal 
effected.  Thereupon  the  plaintiff  brought  an  action  in  the 
Supreme  Court  against  the  commissioner  of  public  works  of 
the  borough  of  Manhattan  and  tlie  superintendent  of  the 
bureau  of  incumbrances  to  enjoin  them  from  interfering  with 
his  stand.  A  temporary  injunction  was  granted  which,  after 
a  hearing,  was  continued  during  the  pendency  of  the  action. 
This  order  purported  in  terms  not  only  to  restrain  the  defend- 
ants, but  also  "  all  persons  having  knowledge  of  this  injunc- 
tion order."  Thereafter  one  Rosenblum,  the  son-in-law  of 
Levy,  landlord  of  the  building,  brought  proceedings  in  the 
Municipal  Court  to  dispossess  Levy  from  his  store.  In  these 
proceedings  Levy  made  default  and  a  warrant  for  his  removal 
was  issued.  Acting  under  this  warrant,  Loewenthal,  a  city 
marshal,  and  Dickman,  the  attorney  for  the  landlord,  removed 
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and  destroyed  the  plaintiff's  stand.  Thereafter  application 
was  made  to  punish  Levy,  Dickman  and  Loewenthal  for  con- 
tempt. The  proof  tended  to  show  that  all  of  them  were  noti- 
fied of  t^e  existence  of  the  injunction.  The  Special  Term 
adjudged  the  parties  guilty  of  a  civil  contempt  in  impairing 
and  prejudicing  the  plaintiff's  rights,  and  fined  them  the  sum 
of  $150.  Levy  appealed  to  the  Appellate  Division,  where 
the  order  was  affirmed.  The  court  afterward  allowed  an 
appeal  to  this  court,  certifying  the  question,  "  Do  the  papers 
submitted  by  the  respondent  state  sufficient  facts  upon  which 
the  order  adjudging  the  appellant  in  contempt  could  properly 
be  made  ? " 

It  is  a  matter  of  regret  that  since  the  learned  Appellate 
Division  deemed  the  case  presented  a  question  of  law  which 
ought  to  be  determined  by  this  court,  it  did  not  write  any  opin- 
ion, and  we  are  thus  deprived  of  the  benefit  of  the  views  which 
that  court  entertained  on  the  subject.  The  Special  Term 
found  that  the  appellant  "  did,  by  trick  and  scheme,  violate 
said  injunction  order  and  caused  said  stand  to  be  removed." 
It  is  doubtful  whether  the  proof  was  sufficient  to  justify  this 
finding.  Levy  was  not  present  at  the  removal  of  the  stand 
nor  does  it  appear  that  he  gave  any  instructions  to  the  persons 
who  actually  removed  the  stand.  It  does  appear  that  he  was 
anxious  to  have  the  plaintiff  ousted  and  had  some  time  pre- 
vious to  this  occurrence  threatened  he  would  get  the  stand 
removed.  It  also  appears  that  other  summary  proceedings 
had  been  taken  by  Rosenblum  against  Levy  and  the  plaintiff 
to  remove  them.  Those  proceedings  were  dismissed.  These 
facts  and  the  relationship  between  Levy  and  Rosenblum  create 
a  very  strong  suspicion  that  Levy  was  a  prime  mover  in  all 
the  transactions,  but  it  is  doubtful  whether,  in  the  face  of 
Levy's  sworn  denial,  they  were  sufficient,  in  these  proceedings, 
which  are  quasi  criminal,  to  establish  his  guilt. 

However  this  may  be,  we  are  of  opinion  that  the  removal  of 
the  stand,  though  illegal,  was  not  a  violation  of  the  injunction. 
The  parties  might  have  been  sued  for  their  trespass  civilly 
and,  it  is  possible,  criminally ;  but  however  great  their  fault 


24  RiGAs  V.  Livingston.  [Mar., 

Opinion  of  the  Court,  per  Cullen,  J.  [Vol.  178. 

it  was  not  a  contempt  of  court.     The  court  had  jurisdiction  of 
the  8ul)ject-matter  of  the  action  and  of  the  defendants  to  the 
action,  and  the  injunction  was  in  all  respects  valid  and  bind- 
ing on  the  parties.     But  the  question  is,  what  persons  did  it 
restrain  ?     The  power  of  the  court  to  grant  injunctions  pen- 
dente lite  is  to  be  found  in  the  Code  of  Civil  Procedure  {People 
ex  rel.  Cauffman  v.  Van  Buren^  136  N.  Y.  252),  and  this  case 
falls  within  the  first  subdivision  of  section  604 :  "  Where  it 
appears,  by  affidavit,  that  the  defendant,  during  the  pendency  of 
the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done, 
an  act,  in  violation  of  the  plaintiff's  rights,  respecting  the  subject 
of  the  action,  and  tending  to  render  the  judgment  ineffectual, 
an  injunction  order  may  be  granted  to  restrain  him  therefrom." 
In  terms  the  Code  authorizes  an  injunction  against  the  defend- 
ants only,  not  the  whole  world.     There  are  some  exceptions 
to  this  rule,  as  in  the  case  of  proceedings  for  the  dissolution  of 
corporations  which  are  in  the  nature  of  proceedings  in  rem^ 
where  the  statute  expressly  authorizes  an  injunction  against 
all  creditors.     Therefore,  so   far  as  the  order  purported  to 
restrain  all  other  persons  having  knowledge  of  the  injunction, 
this  provision  was  inoperative  to  enlarge  its  effect.     It  is  true 
that  persons  not  parties  to  the  action   may  be   bound  by  an 
injunction  if  they  have  knowledge  of  it,  provided  they  are 
servants  or  agents  of  the  defendants  or  act  in  collusion  or  com- 
bination with  them.     Such  was  the  case  of  Daly  v.  Arnherg 
(120  N.  Y.  490)  where  the  agents  and  employees  of  the  man- 
ager of  a  theatre  disobeyed  an  injunction  granted  against  their 
employer  to  restrain  the  representation  of  a  play  at  his  theatre. 
So  in  People  ex  rel,  Davis  v.   Sturtevant  (9  N.  Y.  263)  an 
injunction  granted  against  the  city  of  If  ew  York  was  held  bind- 
ing on  the  members  of   the  common   council  of  that  city. 
Authorities  illustrating  the  rulo  might  be  cited  to  an  indefinite 
extent,  but  the  underlying  principle  in  all  cases  of  this  class,  on 
which  is  founded  the  power  of  the  court  to  punish  for  the 
violation  of  its  mandate  persons  not  parties  to  the  action,  is 
that  the  parties  so  punished  were  acting  either  as  the  agents 
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OF  servants  of  the  defendants  or  in  combination  or  collusion 
with  them  or  in  assertion  of  their  rights  or  claims.  Persons, 
however,  who  are  not  connected  in  any  way  with  the  parties 
to  the  action  are  not  restrained  by  the  order  of  the  court.  In 
High  on  Injunctions  (Vol.  2,  p.  1112)  it  is  said:  "One  who 
was  not  a  party  to  the  proceeding,  and  who  has  acquired  no 
rights  from  any  of  the  parties  defendant  pendente  lite,  is  not 
guilty  of  a  breach  of  injunction  by  exercising  a  right  which 
belonged  to  him  before  the  suit."  ,  In  Spelling  on  Injunctions 
(Vol.  2,  p.  956)  it  is  said  :  "  One  not  a  party  to  a  suit  in  which 
an  injunction  has  issued,  nor  an  agent  of  such  party,  and  to 
whom  such  injunction  is  not  directed,  cannot  be  held  in  con- 
tempt, or  be  punished  for  the  violation  of  the  writ,  although 
the  act  prohibited  be  illegal  in  itself."  In  BcUtermaji  v. 
Fin7i  (32  IIow.  Pr.  501)  it  was  said  that  to  make  a  person  not 
a  party  to  the  action  liable  for  disobeying  an  injunction  the 
person  should  bear  such  a  relation  to  the  defendant  as  enables 
the  latter  to  control  his  action.  So  it  was  held  that  lessees  of 
the  defendant  who  had  been  enjoined  from  interfering  with  a 
water  power  could  not  be  punished  for  violating  that  injunc- 
tion, it  not  appearing  that  they  were  acting  in  conspiracy  or 
collusion  with  the  defendant.  In  Walton  v.  Grand  Belt 
Copper  Company  (56  Hun,  211)  it  was  held  that  an  injunction 
could  issue  only  against  a  party  to  the  action.  The  same  doc- 
trine was  held  in  Marty  v.  Marty  (^^  App.  Div.  527).  \\i  Peo- 
ple ex  rel,  Morris  v.  Randall  (73  N.  Y.  416)  Batterman  v. 
Finn  {supra)  was  quoted  with  approval,  and  it  was  held  tliat  a 
stranger  to  the  restraining  orders  of  the  court  was  in  no  way 
affected  by  or  bound  to  obey  them.  In  the  present  case  the 
injunction  order  determined  that  prima  facie  tlie  plaintiff 
was  authorized  to  maintain  his  stand  as  against  the  city  of 
New  York  and  its  authorities.  This  was  tlie  only  right 
passed  upon  on  the  application  for  the  injunction  and  the  only 
right  which  could  have  been  passed  upon.  The  injunction 
order,  therefore,  properly  restrained  the  city  authorities  from 
interfering  with  the  plaintiff's  stand.  Had  any  of  the  city 
officials  or  their  employees  or   agents  or  any  third   parties 
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acting  in  aid  of  or  in  connivance  with  them  interfered  with 
the  stand,  they  would  have  committed  a  contempt  of  court. 
But  it  is  not  pretended  that  the  city  officials  against  whom  the 
action  was  brought,  or  either  of  tliem,  in  any  way,  directly 
or  indirectly,  by  act  or  solicitation,  took  part  in  the  subsequent 
trespass  on  the  plaintiff's  property.  The  parties  who  removed 
the  stand  neither  acted  nor  assumed  to  act  under  any  right 
or  authority  of  the  city  officials,  but  in  execution  of  the  proc- 
ess of  another  court  issued  on  a  judgment  not  based  on  any 
claim  of  the  city  that  the  stand  was  a  nuisance,  but  on  a  right 
asserted  by  a  landlord  to  dispossess  a  defaulting  tenant.  It  is 
true  that  this  process  offered  no  justification  for  the  trespass 
on  the  plaintiff's  property.  That  fact  did  not  make  them 
guilty  of  contempt,  but  liable  as  trespassei-s.  A  thief  might 
have  come  along  in  the  night  and  stolen  the  plaintiff's  stand. 
He  would  have  been  guilty  of  larceny,  but  not  of  contempt  of 
court. 

The  orders  of  the  Special  Term  and  of  the  Appellate  Divi- 
sion should  be  reversed  and  the  application  denied,  but,  under 
the  circumstances,  without  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Martin,  J  J., 
concur ;  Vann,  J.,  dissents. 

Orders  reversed. 


Kate  L.  Ide,  an  Infant,  by  William  T.  Cowles,  her  Guardian 
ad  Litem,  Respondent,  v.  Louis  M.  Brown  et  al.,  as  Execu- 
tors of  and  Trustees  under  the  Will  of  George  W.  Lee, 
Appellants. 

1.  Appeal —  Long  Decision  —  Code  Civ.  Pro.  §  1022  —Unanimous 
Affirmance.  Section  10S2  of  the  Code  of  Civil  Procedure,  relating  to 
''the  decision  of  the  court  or  the  report  of  a  referee,  upon  the  trial  of  the 
whole  issues  of  fact,"  prior  to  its  amendment  by  chapter  85  of  the  Laws  of 
1903,  provided  for  two  forms  of  decision,  viz.,  the  long  and  short  form; 
under  the  long  form  the  material  facts  were  specifically  found  and  then 
the  question  of  law  arose  as  to  the  judgment  that  was  to  be  entered 
thereon;  under  the  short  form  it  was  not  necessary  to  find  the  facts,  the 
trial  court  being  required  to  state  the  grounds  or  reasons  upon  which  the 
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judgment  was  directed,  and  upon  review  the  Court  of  Appeals  was 
required  to  assume  that  the  necessary  facts  to  support  the  judgment  were 
found,  treating  the  decision  similar  to  that  of  a  verdict  of  a  jury.  A  judg- 
ment, therefore,  entered  upon  a  decision  in  the  long  form,  unanimously 
affirmed  by  the  Appellate  Division,  establishes  the  facts  as  found,  and 
the  question  with  reference  thereto  for  the  determination  of  the  Court  of 
Appeals  is  whether  such  facts  authorized  it. 

2.  Guardian  akd  Waud  —  "When  Promise  to  Make  Testamentary 
Gift  in  Consideration  of  Guardian's  Agreement  as  to  Ward's  Serv- 
ices Is  Not  Enforceable.  An  agreement  by  a  statutory  guardian  that 
his  ward,  who  had  always  lived  with  a  certain  person,  would  continue  to 
live  with  him  as  a  member  of  the  family  and  in  the  position  of  a  daughter 
during  his  lifetime,  furnishes  no  consideration  for  a  promise  by  such  per- 
son that  at  his  death  he  would  bequeath  her  a  specified  sum  and  in  addi- 
tion would  devise  to  her  the  house  and  lot  in  which  they  resided,  for  the 
reason  that  the  ward  is  compelled  thereby  to  live  with  such  person  dur- 
ing his  lifetime,  a  period  which  might  extend  beyond  her  majority,  and  the 
guardian  had  no  power,  by  contract  or  otherwise,  either  before  or  after 
her  majority,  to  bind  her  thereafter  in  the  disposition  of  her  time,  services 
or  property;  when  such  person  dies,  therefore,  having  failed  to  fulfill  his 
promise,  equity  will  not  decree  specific  performance  thereof  against  his 
estate. 

Ide  V.  Brown,  87  App.  Div.  609,  reversed. 

(Argued  February  10,  1904;  decided  >Iarch  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 17,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinions. 

Edgar  T.  Brackett  and  Stejphen  Brown  for  appellants. 
The  contract  between  the  parties  was  void,  and  neither 
acquired  any  rights  thereunder.  {Mahan^y  v.  Carr^  175  N. 
Y.  454;  Thayer  v.  lioch,  13  Wend.  53;  Crawford  v.  Mor- 
veil,  8  Johns.  253  ;  Dow  v.  May,  64  Barb.  255 ;  De  Beerski 
V.  Page,  36  N.  Y.  537 ;  Cooke  v.  Millard,  65  X.  Y.  352 ; 
Meyers  v.  Schemp,  67  111.  469  ;  Pond  v.  Sheean,  132  III.  312 ; 
Oould  V.  Mansfield,  103  Mass.  408.)     There  was  no  circum- 
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stance  shown,  nor  any  fact  found  by  the  court,  either  to 
require,  or  to  parmit,  a  decree  for  specific  performance,  and 
the  findings  do  not  sustain  the  judgment  granted.  {Miller  v. 
£all,  64  N.  Y.  286 ;  Odell  v.  Montross,  68  N.  Y.  499  ;  Win- 
chell  V.  Winchellj  100  N.  Y.  159 ;  Diinckd  v.  Dunckel,  141 
N.  Y.  427 ;  Jinssell  v.  Briggs,  165  N.  Y.  500 ;  Cooley  v. 
Lobdell,  153  N.  Y.  596 ;  Conlon  v.  Mission,  39  Misc.  Hep. 
215  :  Shakespeare  v.  Markham,  10  Ilun,  311 ;  72  X.  Y.  400  ; 
Matthews  v.  Matthews,  133  N..  Y.  679  ;  Ludwig  v.  Bungart, 
48  App.  Div.  613.)  The  contract  being  void  at  common  law 
for  lack  of  mutuality,  specific  performance  will  not  be 
decreed  under  any  circumstances.  {Benedict  v.  Lynch,  1 
Johns.  Ch.  370 ;  Oerman  v.  Ma^hin,  6  Paige,  288 ;  Martin 
V.  Piatt,  5  N.  Y.  S.  K.  284;  Gall  v.  Gall,  29  Abb.  [N.  C] 
19 ;  Palmer  v.  Gould,  144  N.  Y.  671.)  Specific  perform- 
ance will  not  be  decreed  upon  the  complaint  of  the  plaintiff, 
because  that  remedy  would  not,  and  could  not,  have  been 
decreed  against  the  plaintiff,  upon  the  complaint  of  the  testa- 
tor of  the  defendants.  {Martin  v.  Piatt,  5  X.  Y.  S.  R.  284 ; 
A,  B.  B.  Club  V.  Bennett,  14  Fed.  Rep.  257 ;  Clark  v. 
Truitt,  183  111.  239 ;  S,  F.  Co.  v.  8,  C  Co.,  151  N.  Y.  60  ; 
Duff  v.  Hopkins,  33  Fed.  Rep.  599 ;  Bodine  v.  Glading,  21 
Penn.  St.  50;  Back  v.  Smith,  29  Mich.  166;  Marble  Co,  v. 
Ripley,  10  Wall.  339  ;  Karrick  v.  Ilannaman,  168  U.  S.  328 ; 
Stokes  v.  Stokes,  148  N.  Y.  708.) 

J,  A,  Kellogg  for  respondent.  The  contract  alleged  in  the 
complaint  and  proven  upon  the  trial  is  enforceable  in  equity. 
{Rhodes  V.  Rhodes,  3  Sandf.  Ch.  279 ;  Parsell  v.  Stnjker,  41 
K.  Y.  480  ;  Gall  v.  Gall,  64  Ilun,  600 ;  Winn^  v.  Winne, 
166  X.  Y.  263 ;  Ilealy  v.  Ilealy,  55  App.  Div.  315 ;  Bouton 
v.  Welch,  48  App.  Div.  378;  Kenyon  v.  Youlen,  53  Hun, 
591 ;  Godine  v.  iT^Wc?,  64  Ilun,  585  ;  Colby  v.  Colby,  81  Hun, 
221 ;  Gates  v.  Gates,  34  App.  Div.  608 ;  Hamlin  v.  Stevens, 
59  App.  Div.  522.)  The  Statute  of  Frauds  docs  not  bar 
recovery  in  this  action.  {Brantingham  v.  Huff,  174  X.  Y. 
53 ;  Hamlin  v.  Stephens,  177  X.  Y.  39 ;   Rhodes  v.  Rhodes^ 
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3  Sandf.  CIi.  279  ;  StUton  v.  Ilayden,  62  Mo.  101 ;  Pom.  on 
Spec.  Perf.  §  31 ;  Stolen  v.  Bennett,  91  Hun,  302 ;  Toxcn  of 
Mentz  V.  Cook,  108  N.  Y.  504 ;  WatU  v.  AdUr,  130  N.  Y. 
646 ;  TF.  S,  Bank  v.  Town  of  Solon,  136  N.  Y.  465 ;  M,  A. 
B.  Church  V.  B.  Church,  73  N.  Y.  82 ;  Zyn<:h  v.  Jtf.  K  Bt/. 
Co,,  129  N.  Y.  274.) 

Haioht,  J.  Section  1022  of  the  Code  of  Civil  Procedure, 
prior  to  its  amendment  by  chap.  85,  Laws  of  1903,  pro- 
vided that  "tlie  decision  of  the  court  or  the  report  of  a 
referee,  upon  the  trial  of  the  whole  issues  of  fact,  may  state 
separately  the  facts  found  and  the  conclusions  of  law,  and 
direct  the  judgment  to  bo  entered  thereon,  or  the  court  or 
referee,  may  file  a  decision  stating  concisely  tiie  grounds  upon 
which  the  issues  have  been  decided,  and  direct  the  judgment 
to  be  entered  thereupon."  Here  were  two  forms  of  decision 
provided  for  which  were  known  by  the  profession  respec- 
tively as  the  long  and  short  form.  The  two  forms  thus  pro- 
vided for  differed  in  this  respect :  under  the  long  form  the 
material  facts  were  specifically  found  and  then  the  question 
of  law  arose  as  to  the  judgment  that  should  be  entered 
tliei-eon ;  while  under  the  short  form  it  was  not  necessary  to 
find  the  facts  ,  the  trial  court  being  required  to  state  the 
grounds  or  reasons  upon  which  judgment  was  directed,  and 
upon  review  we  were  required  to  assume  that  the  necessary 
facts  to  support  the  judgment  were  found,  treating  the  decision 
similar  to  that  of  a  verdict  of  a  jury.  In  the  case  under  consid- 
eration all  of  the  material  facts  have  been  specifically  found  and 
separately  numbered.  The  decision  conforms,  in  every  par- 
ticular, to  the  provisions  of  the  Code  formerly  known  as  the 
long  form,  and  in  view  of  the  fact  that  the  judgment  entered 
upon  the  decision  has  been  unanimously  afKrnjed  in  the  Appel- 
late Division,  tlie  facts,  as  found,  are  established,  and  the  ques- 
tion with  reference  thereto  for  the  determination  of  this  court, 
is  whether  such  facts  authorize  the  judgment  that  has  been 
entered. 

It  appears  from  the  facts  found  that  on  or  about  the  20th 
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day  of  August,  in  the  year  1900,  one  Col  vin,  acting  as  guardian 
of  the  plaintiff,  who  was  then  sixteen  years  of  age,  entered 
into  an  agreement  with  George  W.  Lee,  whereby  it  was 
mutually  agreed  tliat  the  plaintiff  should  continue  to  live  with 
him  as  a  member  of  his  family  and  in  the  position  of  a  daugh- 
ter during  his  lifetime  and  at  his  death  he  would  bequeath  to 
lier  the  sum  of  twenty  thousand  dollars  and  in  addition  would 
devise  to  her  the  house  and  lot  in  which  they  resided  in  the 
village  of  Glens  Falls ;  that  in  pursuance  of  the  agreement 
she  continued  to  live  with  him  as  his  daughter  for  the  period 
of  about  eight  months,  when  he  died,  leaving  a  will  in  which 
he  bequeathed  her  only  the  sum  of  five  thousand  dollars.  The 
judgment  entered  directs  specific  performance  of  this  contract. 

My  attention  has  been  called  to  no  case  in  which  the  ques- 
tion here  presented  has  been  the  sul)ject  of  adjudication  in 
this  court.  There  are  numerous  cases  in  which  persons  have 
entered  into  agreements  to  live  with  or  take  care  of  an  aged 
person  during  the  reiTiainder  of  his  or  her  life  for  a  considera- 
tion promised  to  be  made  by  bequest  or  devise,  but  the  con- 
tracts in  those  cases  have  been  made  by  adults,  and  not  by 
minors  who  were  incapable  of  entering  into  a  valid  contract. 
There  is  another  class  of  cases  in  which  infant  children  have 
been  taken  under  agreements  with  their  parents  to  be  sup- 
ported and  maintained  as  the  children  of  the  foster  parent 
during  their  minority,  with  a  covenant  to  provide  for  them  by 
will,  but  in  these  cases  the  custody  and  control  of  the  infants 
terminated  upon  their  arriving  at  their  majority  and  the  con- 
tract was  made  by  parents  who  were  entitled  to  the  society 
and  services  of  their  children. 

In  the  case  under  consideration  the  plaintiff  was  sixteen 
years  of  age  and  had  always  Uved  in  the  family  of  the  dece- 
dent. The  contract  was  oral  and  made  by  her  guardian.  The 
agreement  bound  her  to  continue  to  live  with  George  W. 
Lee  during  the  remainder  of  his  life,  whatever  that  period 
should  be.  She  was  to  assume  the  character  of  a  daughter, 
thus  undertaking  a  daughter's  duty  to  serve  and  care  for 
an  aged   and   decrepit   parent.      Had   he  continued    to  live 
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until  she  became  twenty-five  or  thirty  years  of  age  she 
would  have  been  still  obligated  to  continue  to  live  with 
and  care  for  him.  It  was  in  consideration  of  this  agreement 
that  Lee  promised  to  bequeath  to  her  the  sum  of  twenty 
thousand  dollars  and  to  devise  to  her  the  real  estate  mentioned. 
Had  the  agreement  been  that  she  should  continue  to  live  witli 
him  during  her  minority  or  for  the  period  of  five  years  it  is 
quite  possible  that  Lee  would  have  fixed  a  different  amount 
as  measuring  the  consideration  for  her  time  and  services 
during  that  jMiriod.  But,  as  we  have  seen,  such  was  not  tlie 
contract  and  the  question,  therefore,  arises  as  to  whether  the 
guardian  had  any  power  to  make  the  contract  in  question. 
As  guardian  we  assume  that  he  had  the  power  to  provide  for 
her  support  and  maintenance  during  her  minority,  but  upon 
her  arriving  at  the  age  of  twenty-one  years  his  power  as 
guardian  terminated  and  he  had  no  power,  by  contract  or 
otherwise,  either  after  or  before  her  arriving  at  her  majority, 
to  bind  her  thereafter  in  the  disposition  of  her  time,  services 
or  property.  It  is  true  that  Lee  died  a  few  months  after  the 
contract  was  made,  but  the  happening  of  that  event  could  not 
affect  the  validity  of  the  contmct  which  speaks  as  of  the  time 
that  it  was  made,  and  at  that  time  it  was  not  possible  to  know 
but  that  his  life  would  continue  until  long  after  she  should 
become  twenty-one  years  of  age.  A  guardian  is  not  entitled 
to  the  services  or  society  of  his  ward,  and,  ordinarily,  he  has 
no  power  to  make  a  contract  binding  upon  the  person  or 
property  of  the  ward  unless  authorized  by  a  statute.  (  Wtiest- 
hoff  V.  Germanm  Z.  Lis.  Co.^  107  N.  Y.  580,  588.)  Woerner 
on  Guardianship  (§  49)  says :  "  Neither  can  a  guardian  bind  his 
ward  either  as  to  the  person  or  the  estate  by  any  contract,  but 
contracts  entered  into  by  the  guardian  in  performance  of  his 
duty  to  educate  and  maintain  his  ward  bind  him  personally 
and  alone,  save  that  the  ward's  estate  is  liable  to  reimburbc 
him  for  reasonable  expenditures  made  for  his  benefit.-'  In 
15  American  and  English  Encyclopedia  of  Law  (2d  ed.  p. 
70)  it  is  said :  "  The  prevailing  doctrine  is  that  a  guardian 
has  no  power  to  make  a  contract  binding  upon  the  ward  or 
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upon  his  estate  however  proper  and  beneticial  the  contract 
may  be,  but  the  contract  made  by  him  imposes  a  personal 
liability  upon  himself  and  his  protection  from  loss  lies  in  his 
right  to  charge  the  expenditures  to  the  ward's  estate,  in  his 
account."  (See  Andrus  v.  Blazzard^  5tJ:  L.  R.  A.  854 ;  Copley 
V.  6>'iV^«VZ,  57  Barb.  299  ;  Warren  y.  Union  Bank  of  Eochester^ 
157  N.  Y.  259.) 

There  is  no  statute  in  this  state  authorizing  a  guardian  to 
enter  into  a  contract  of  this  character.  The  only  statute 
upon  the  subject  api>ears  in  our  Domestic  Relations  Law 
(Chap.  272  of  the  Laws  of  1896,  §  72)  under  which  a  minor 
may  bind  himself  or  herself  as  a  servant  in  any  profession, 
trade  or  employment  for  a  term  "  not  longer  than  the  minority 
of  such  minor;"  but  contracts  of  tliis  character  are,  by  the 
statute,  required  to  be  in  writing  and  signed  by  the  minor  as 
well  as  by  his  guardian  and  they  are,  as  we  have  seen, 
expressly  limited  to  a  period  within  the  minority  of  the 
minor.  There  is  but  one  exception  provided  for  hi  the 
statute  and  that  is  in  case  of  a  minor  coming  from  a  foreign 
country,  who  may,  for  the  purpose  of  paying  his  passage, 
make  an  indenture  for  a  term  of  one  year,  although  such  term 
extend  beyond  the  time  when  he  will  become  of  age. 

It  appears  to  me  that  the  contract  being  for  the  life  of  Lee, 
was  one  that  the  guardian  had  no  power  to  make  for  his  ward 
or  in  her  behalf,  and  that  it  was,  therefore,  void. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

Gray,  J.  I  concur  with  Judge  IIaioht  in  his  opinion  in 
this  case,  upon  the  ground  that  the  statutory  guardian  does 
not  possess  the  power  to  bind  the  person  of  his  ward  by  con- 
tract extending  beyond  the  period  of  minority.  I  have  been 
unable  to  find  any  precise  authority  covering  the  case ;  but 
I  think  the  proposition  true  upon  principle.  We  might 
assume  that  a  parent,  as  such  and  as  a  guardian  by  nature, 
might  surrender  the  person  of  a  child,  under  such  a  contract, 
and  still  find  it  difficult  to  infer  a  like  authority  in  the  general 
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guardian,  who  is  appointed  under  a  statute,  designed  to  pro- 
vide for  the  care  of  an  infant's  person  and  property  only  dur- 
ing the  period  of  minority. 

O'Brien,  J.  This  is  a  controversy  concerning  the  owner- 
ship of  the  estate  of  one  George  W.  Lee,  who  died  on  the  6th 
day  of  May,  1901,  leaving  a  will  which  was  admitted  to  pro- 
bate and  adjudged  to  be  a  valid  will  of  real  and  personal 
estate.  The  will  appears  in  the  record  in  full  and  covers 
nearly  ten  printed  pages.  It  bears  date  and  was  executed  on 
the  7th  day  of  August,  1900.  The  will  made  full  and  com- 
plete disposition  of  all  his  real  estate,  besides  personal  property 
which,  it  is  found,  amounted  to  three  hundred  thousand  dol- 
lars. The  purpose  of  this  action  was  to  defeat  the  testamen- 
tary disposition  thus  made  and  to  procure  a  decree  transferring 
all  the  real  estate  and  twenty  thousand  dollars  of  the  personal 
property  to  the  plaintiff,  and  the  judgment  appealed  from  sus- 
tains and  sanctions  all  the  purposes  of  the  action. 

It  is  found  that  the  plaintiff  is  an  infant,  born  on  the  24th 
of  August,  1884 ;  that  her  father  and  mother  died  prior  to  the 
year  1899  and  that  a  guardian  of  her  person  and  estate  was 
duly  appointed  by  the  surrogate  of  the  county,  who  qualified 
and  entered  upon  the  discharge  of  the  duties  of  his  trust ;  that 
at  the  time  of  the  testator's  death  he  was  seized  of  certain  real 
estate,  which  is  described  in  two  parcels,  constituting  the  house 
and  lot  in  which  the  testator  lived  prior  to  and  at  the  time  of 
his  death.  It  has  not  been  decided,  and  no  one  claims  that  this 
will  was  in  any  respect  invalid,  but  it  is  claimed  and  found  that 
it  was  revoked  or  modified  materially  by  certain  events  which 
took  place  before  his  death,  and  which  will  be  set  forth  in  full 
hereafter. 

The  class  of  cases  presented  by  this  record  has  now  become 
quite  common  and  this  will  be  a  proper  place  to  set  forth  the 
views  of  this  court  upon  the  questions  involved  as  stated  in  a 
case  so  recent  that  it  may  be  said  metaphorically  that  the  ink 
is  not  yet  dry  on  the  opinion.  Every  member  of  the  court 
concurred  in  what  was  then  said.  I  did  not,  myself,  take  part 
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in  that  decision,  but  I  heartily  agree  to  everything  contained 
in  the  opinion,  and  if  my  brethren  are  now  of  like  mind  there 
is  only  one  possible  view  to  be  taken  of  this  case.  "Wliat  was 
said  in  the  opinion  was  in  regard  to  a  transaction  jnst  like  the 
one  in  qnestion  and  the  note  of  warning  then  sounded  was  in 
these  words :  "  Snch  contracts  are  dangerous.  They  threaten 
the  security  of  estates  and  throw  doubt  upon  the  power  of  a 
man  to  do  what  he  wills  with  his  own.  The  savings  of  a  life- 
time may  bo  taken  away  from  his  heirs  by  the  testimony  of 
witnesses  who  speak  under  the  strongest  bias  and  the  greatest 
temptation,  with  all  the  dangers  which,  as  experience  shows, 
surround  such  evidence.  The  truth  may  be  in  them,  but  it  is 
against  sound  policy  to  accept  their  statements  as  true,  under 
the  circumstances  and  with  the  results  pointed  out.  Such 
contracts  should  be  in  writing,  and  the  writing  should  be  pro- 
duced, or,  if  ever  based  upon  parol  evidence,  it  should  be  given 
or  corroborated  in  all  substantial  particulars  by  disinterested 
witnesses.  Unless  they  are  established  clearly  by  satisfactory 
proofs  and  are  equitable,  specific  performance  should  not  be 
decreed.  We  wish  to  be  emphatic  upon  the  subject,  for  we 
are  impressed  with  the  danger,  and  aim  to  protect  the  com- 
munity from  the  spoliation  of  dead  men's  estates  by  proof  of 
such  contracts  through  parol  evidence  given  by  interested  wit- 
nesses." {Hamlin  v.  Stevens^  177  N.  Y.  39.)  The  opinion 
in  that  case  expressly  approved  of  Mahaney  v.  Carr  (175  N. 
Y.  454:),  quoting  the  very  language  of  the  opinion  in  the  case 
where  just  such  a  transaction  as  the  one  in  question  was  con- 
demned as  invalid.  It  also  approved  of  another  recent  deci- 
sion, which  is  Brantingham  v.  Huff  (174:  N.  Y.  53).  If  we 
follow  these  three  recent  decisions,  I  think  the  present  judg- 
ment cannot  stand. 

It  may  be  that  some  case,  or  rather  some  dicta,  may  be 
found  to  warrant  the  judgment  as  rendered,  although  I  have 
not  been  able  to  find  any.  However  that  may  be,  I  am 
inclined  to  follow  the  views  of  Chancellor  Kent  who,  when 
commenting  upon  the  rule  of  stare  decisis^  said  that  many 
thousand  cases  could  then  be  pointed  out  in  the  English  and 
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American  reports  which  had  been  overruled,  doubted  or  lim- 
ited in  their  application.  He  added  that  "  it  is  probable  that 
the  records  of  many  of  the  courts  of  this  country  are  replete 
with  hasty  and  crude  decisions ;  and  such  cases  ought  to  be 
examined  without  fear  and  revised  without  reluctance  rather 
than  to  have  the  character  of  our  law  impaired  and  the 
beauty  and  harmony  of  the  system  destroyed  by  the  perpe- 
tuity of  error."  (1  Kent's  Com.  [13th  ed.]  477.)  And  this 
court  has  recently  given  its  approval  to  this  doctrine  in  a 
case  which  reversed  a  rule  of  law  which  prevailed  in  this 
state  for  nearly  half  a  century.  {Rxi7rh8ey  v.  N.  Y,  <&  N.  E. 
H.  H.  Co.y  133  N.  Y.  79.)  But  it  is  not  necessary  to  invoke 
that  doctrine  in  this  case,  since  whatever  else  may  have  been 
decided  it  is  safe  to  say  that  it  has  never  yet  been  decided  that 
a  verbal  arrangement  such  as  appears  in  this  record  has 
been  given  such  effect  as  to  subvert  the  provisions  of  a  will, 
and  that  is  what  has  happened  in  this  case,  and  that  is  the 
feature  with  which  I  propose  to  deal.  We  must,  therefore, 
look  at  the  record  of  the  case  in  order  to  see  what  it  is  about 
and  what  the  judgment  under  review  has  accomplished. 
Fortunately  we  have  every  single  fact  upon  which  this  judg- 
ment rests  plainly  and  explicitly  stated  in  the  decision,  and 
these  facts,  so  far  as  they  are  material,  are  as  follows : 

"  That  during  said  year  1900,  and  on  or  about  the  20th  day 
of  August  of  said  year,  said  Addison  B.  Colvin,  acting  as 
guardian  of  the  person  and  estate  of  said  plaintiff,  and  hav- 
ing the  custody  and  control  of  her  person,  entered  into  an 
agreement  with  said  George  W.  Lee,  wherein  and  whereby  it 
was  stipulated  and  mutually  agreed  that  the  said  plaintiff 
should  continue  to  live  in  the  family  of  said  George  W.  Lee 
until  the  death  of  said  Lee,  and  that  said  Colvin  should  dur- 
ing said  time  permit  the  said  George  W.  Lee  to  have  the  cus- 
tody and  control  of  said  plaintiff  as  a  member  of  his  family 
and  in  the  position  of  a  daughter,  and  that  the  said  George 
W.  Lee  would  treat  said  plaintiff  in  all  respects  as  his  daugh- 
ter during  his  lifetime,  and  at  his  death  would  bequeath  to 
her  the  sum  of  $20,000,  and  in  addition  thereto  would  at  his 
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death  devise  and  transfer  to  her  tlie  house  in  which  said 
George  W.  Lee  then  resided  on  the  southwesterly  corner  of 
Warren  and  Church  streets  in  the  village  of  Glens  Falls,  War- 
ren county,  Xew  York,  together  with  the  lot  on  which  said 
house  was  situated,  which  said  lot  consisted  of  the  parcels  of 
real  estate  hereinbefore  specifically  described. 

''  That  thereupon  and  thereafter  pursuant  to  said  agreement 
the  said  plaintiff  continuously  lived  in  the  family  of  said 
George  W.  Lee,  and  in  all  respects  conducted  herself  as  his 
daughter,  and  to  the  time  of  his  death  remained  in  his  family 
and  conducted  herself  towards  him  in  all  respects  as  a  member 
of  his  family,  and  during  s^iid  time  was  subjected  to  the 
restraint,  custody,  control  and  management  of  tlie  said  George 
W.  Lee,  who  acted  towards  this  said  plaintiff  in  the  relation  of  a 
parent,  and  said  plaintiff  fully  performed  all  the  duties  and 
conditions  of  said  contract  and  agreement  on  her  part  to  be 
performed  and  said  Addison  B.  Colvin,  her  general  guardian 
as  aforesaid,  performed  all  the  duties  and  conditions  of  said 
contract  on  his  i)art  to  be  performed. 

"  That  in  violation  of  the  said  contract  and  agreement 
hereinbefore  set  forth,  made  between  said  Addison  B.  Colvin 
as  plaintiff's  guardian  for  and  on  behalf  of  said  plaintiff  and 
said  George  AV^.  Lee  the  said  George  W.  Lee  failed  at  his 
death  to  bequeath  to  this  plaintiff  the  sum  of  820,000  and 
failed  to  devise  to  her  the  house  and  lot  above  described  and 
in  all  respects  failed  on  his  part  to  perform  the  agreement 
hereinbefore  set  forth,  except  that  said  George  W.  Lee  in  and 
by  said  last  will  and  testament  bequeathed  to  said  executors 
in  trust  the  sum  of  8^,000  and  the  accumulated  income  thereof 
to  be  paid  to  said  i)laintiff  in  case  and  in  case  only  that  she 
should  arrive  at  twenty-one  years  of  age,  and  a.side  from  said 
contingent  bequest  the  said  (-reorge  W.  Lee  made  no  provision 
whatever  for  said  plaintiff',  either  by  his  last  will  and  testament 
or  otherwise." 

We  are  not  concerned  in  the  least  with  the  circumstance 
that  the  decision  below  was  unanimous.  The  sole  question  is 
whether  these  facts  warrant  the  judgment  given.     The  agree- 
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rrent  set  forth  in  this  finding  was  a  verbal  one,  and  although 
it  is  claimed  it  disposed  of  some  forty  thousand  dollars  worth 
of  property,  not  a  single  scrap  of  writing  touching  the  trans- 
action WHS  ever  made.  It  will  be  seen  that  tl  e  facts  upon 
which  the  transaction  rests  in  Malianeij  v.  Carr  {supra)  were 
found  by  the  trial  court,  and  the  finding  appears  in  tlie  report 
of  the  case.  If  there  is  any  difference  in  substance  or  in 
principle  between  the  finding  in  tliat  case  and  tliose  in  the 
case  at  bar,  I  have  not  been  able  to  comprehend  it.  It  may 
not  be  amiss  to  repeat  here  that  the  opinion  in  that  case  was 
to  the  effect  that  the  finding  of  fact  did  not  sustain  the  judg- 
ment, and  the  language  in  which  that  idea  was  expressed  was 
quoted  verbatim  in  Hamlin  v.  Stevens  {sujrra),  and  seems  to 
have  met  with  the  unanimous  aj)proval  of  the  court.  We 
must  now  meet  a  question  which  is  identical,  and  that  is, 
whether  the  facts  as  found  in  this  case  can  sustain  the  judg- 
ment for  specific  performance  which  the  court  awarded  to  the 
plaintiff. 

The  plaintiff  is  an  orphan  girl,  not  related  in  any  way  to 
the  testator,  and  in  her  early  childhood  her  mother,  or  some 
one  interested  in  her,  secured  a  home  for  her  with  the  deceased. 
Assuming  that  the  relations  between  her  and  the  testator 
were  those  that  ordinarily  exist  between  parent  and  child, 
these  relations  were  not  changed  by  what  is  claimed  to  have 
taken  place  a  few  months  before  the  death  of  Mr.  Lee.  The 
plaintiff  assumed  no  new  duties  or  obligations  in  consequence 
of  the  conversation  between  her  guardian  and  the  deceased. 
If  it  be  said  that  her  guardian  stipulated  that  she  should  live 
with  the  deceased  during  /lAv  life,  no  one  can  believe  that  had 
he  lived  for  ten  years  more  and  the  plaintiff  concluded  to 
marry  or  to  go  elsewhere  before  his  death  that  she  was  not  at 
perfect  liberty  to  do  so.  We  are  not  in  the  least  concerned 
with  the  relations  of  the  parties,  except  for  the  few  months 
preceding  the  testator's  death,  since  there  is  no  claim  that  the 
deceased  owed  the  plaintiff  anything  when  the  verbal  trans- 
action took  place. 

I  have  no  doubt  that  the  plaintiff  is  a  very  worthy  young 


38  Ide  v.  Brown.  [Mar., 

Opinion  per  O'Brien,  J.  [Vol.  178. 

lady,  bat  her  personality  has  nothing  to  do  with  this  case. 
In  this  court  every  case  stands,  or  ought  to  stand,  not  on 
sentiment,  but  on  laws.  The  single  witness  called  to  testify 
to  the  fifteen  minutes'  conversation  that  he  had  with  the 
deceased,  upon  which  this  case  rests,  did  not  profess  to 
remember  the  words  of  the  conversation,  but  said  that  his  nar- 
rative embraced  the  "  spirit  and  sentiment "  of  the  interview. 
The  learned  counsel  for  the  plaintiff  describes  tlie  things  that 
underlie  the  judgment  in  these  words :  "  The  plaintiff  occupied 
towards  Mr.  Lee  practically  the  positloa  of  his  child  as  she 
naturally  would,  having  been  born  and  reared  in  his  family. 
She  called  him  by  a  pet  name,  ^  Bompt,'  she  got  his  slippers 
for  him ;  took  off  his  shoes,  ran  on  little  errands  for  him ; 
helped  him  go  to  the  table,  got  his  cards  for  him  and  generally 
waited  upon  him.  Mr.  Lee  was  in  a  feeble  condition  from 
the  time  of  his  last  marriage.  He  had  paralysis  of  the  limbs 
and  throat ;  his  speech  was  difficult  to  understand  and  he  could 
not  walk  a  step  without  taking  hold  of  some  one's  arm." 
These  must  be  regarded  as  weighty  words,  since  they  express 
in  concise  form  the  reason  for  the  extensive  relief  that  the 
judgment  awards  to  the  plaintiff.  Let  us  assume  that  the 
plaintiff,  instead  of  being  a  stranger  to  the  testator's  blood, 
was,  as  Judge  Cullen  once  expressed  it,  "  the  child  of  his 
own  loins,"  that  she  was  accustomed  to  address  the  deceased 
by  the  same  pet  name  and  to  do  all  the  other  things  described 
above.  Would  her  case  then  be  any  stronger  than  it  is  now  ? 
Manifestly  not,  but,  on  the  contrary,  it  would  be  much  weaker, 
and  why  that  is  so  I  have  never  been  able  to  understand. 
Could  the  plaintiff,  as  one  of  the  testator's  children,  maintain 
an  action  in  equity  for  specific  performance  of  the  testator's 
verbal  promise  to  make  a  new  will  or  to  change  an  old  one  ? 
If  not,  then  it  is  difficult  to  see  how  she  is  in  any  better  posi- 
tion now.  The  conversation  proved  in  this  case  is  styled  a 
contract,  and  I  will  continue  to  use  that  term  simply  because 
it  is  convenient  and  expressive.  That  word  imports  mutual 
and  binding  promises  between  competent  parties  upon  a  good 
consideration  to  do,  or  not  to  do,  some  particular  thing.     At 
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all  events,  that  definition  is  qaite  sufficient  for  all  tlie  purposes 
of  this  case.  The  plaintiil  made  no  promise  whatever,  nor 
was  any  valid  promise  made  for  her.  The  promise  that  the 
deceased  made,  as  found,  was  that  he  would  make  a  new  will 
or  change  one  then  existing,  and  it  is  said  that  such  promise 
binds  his  estate.  Now,  tliat  promise  was  either  good  and  valid 
or  it  was  invalid  and  in  law  no  promise  at  all.  If  a  court  of 
equity  cannot  decree  specific  performance  of  such  a  promise, 
then  that  ends  the  case. 

I  do  not  think  that  there  is  any  controlling  authority  in  this 
state  that,  when  properly  understood,  holds  that  such  a  prom- 
ise can  be  made  the  basis  of  a  decree  of  specific  performance. 
On  the  contrary,  it,  is  elementary  law  that  it  cannot.  "A  con- 
tract, to  be  specifically  enforced  by  the  court  must  be  mutual ; 
that  is  to  say,  such  that  it  might  at  the  time  it  was  entered 
into,  have  been  enforced  by  either  of  the  parties  against  the 
other  of  tliem.  Whenever,  therefore,  whether  from  personal 
incapacity  to  contract,  or  the  nature  of  the  contract,  or  any 
other  cause,  the  contract  is  incapable  of  being  enforced  against 
one  party,  that  party  is  equally  incapable  of  enforcing  it 
against  the  other;  though  its  execution  in  the  latter  way 
might  in  itself  be  free  from  the  difficulty  attending  its  execu- 
tion in  the  former."  And  "  a  party  not  bound  by  the  agree- 
ment itself  has  no  right  to  call  upon  a  court  of  equity  to 
enforce  specific  performance  against  the  other  contracting 
party,  by  expressing  his  willingess,  in  his  plea  to  perforin  his 
part  of  the  agreement.  His  right  to  the  aid  of  the  court  does 
not  depend  upon  his  subsequent  offer  to  perform  the  contract 
upon  his  part,  but  upon  its  original  obligatory  character." 
(Fry  on  Specific  Performance  [3d  ed.],  §  440.)  Judge  Gray 
said  in  Palmer  v.  Gould  (144  N.  Y.  671) :  "It  is  a  rule,  well 
settled  by  the  cases,  that  the  specific  performance  of  a  contract 
for  the  sale  of  lands  will  not  be  decreed  if  the  remedy  be  not 
mutual,  or  where  one  party  only  is  bound  by  the  agreement." 
These  principles  arc  too  familiar  to  call  for  any  extended  dis- 
cussion. They  were  applied  by  this  court  in  the  case  of 
Mahaney  v.  Carr  {supra)^  where  the  finding  was  the  same  as 
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in  this  case.  If  the  recent  cases  bearing  upon  this  question 
are  not  satisfactory,  it  ought  to  be  observed  that  the  right  of 
the  plaintiff  to  maintain  this  action  was  decided  adversely  to 
her  claim  by  this  court  more  than  thirty  years  ago  {Shakes- 
peare V.  Markham^  72  N.  Y.  400),  and  in  more  recent  cases 
{GaU  V.  Gall,  64  Hun,  600 ;  affd.,  138  N.  Y.  675). 

I  understand  that  we  all  agree  that  the  question  is  open  in 
this  court  whether  tlie  findings  of  fact  sustain  the  judgment. 
At  all  events  it  is  entirely  safe  to  say  that  every  member  of 
the  court  has  so  stated  in  various  cases,  which  I  will  not  now 
take  the  trouble  to  cite,  since  I  assume  there  is  no  question 
about  it.  No  one  claims  in  this  case  that  the  findings  of  fact 
are  not  to  be  taken  as  conclusive.  The  facts,  indeed,  were 
found  upon  evidence,  some  portions  of  which  are  far  from 
satisfactory.  But  the  appellants  in  this  court  must  take  the 
facts  as  they  are  found,  and  to  say  that  a  written  decision  of 
the  trial  court,  in  which  every  material  fact  stated  in  the  com- 
plaint is  expressly  found  and  separately  numbered,  does  not 
enable  this  court  to  know  what  the  facts  of  the  case  are  in 
order  to  review  tlie  law,  any  more  than  it  can  know  tlie  facts 
the  jury  passed  upon  in  a  general  verdict,  would  seem  to  be 
quite  absurd. 

But  it  is  said  that  the  agreement  found  in  this  case  is 
equitable,  and,  of  course,  before  we  can  tell  whether  it  is 
equitable  or  otlierwise,  we  must  look  at  all  the  facts  and  cir- 
cumstances of  the  case.  There  are  some  things  in  the  record 
that  seem  to  be  considered  important,  and  one  of  them  is  the 
fact  that  the  plaintiff  was  born  in  the  house  which  it  is  said 
was  the  gift  of  the  testator  to  her  before  his  death.  I 
do  not  for  a  moment  imagine  that  the  place  where  this 
young  lady  was  born  is  of  the  slightest  consequence.  Her 
case  would  be  just  exactly  as  strong  as  it  now  is  if  she  had 
been  born  in  some  other  house.  It  must  be  that  these 
things  are  emphasized  in  order  to  show  that  the  alleged 
contract  under  which  the  plaintiff  claims  is  a  wiser  and  more 
equitable  disposition  of  the  property  of  the  deceased  than  that 
which  he  made  by  his  will,  but  that  would  seem  to  be  a 
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departure  from  the  sound  views  of  the  court  ia  the  case  of 
Ilainlm  v.  Stevens^  wliercin  it  is  said  that  every  man  had  a 
right  to  do  what  he  wouki  with  his  own. 

This  court  is  required  to  review  jii/hjinents  entered  upon 
decisions.  So  far  we  have  referred  to  the  decision  alone. 
We  must  now  see  what  the  judgment  accomplishes  in  this 
case.  The  executors  and  trustees  under  the  testator's  will  are 
ordered  and  directed  to  deliver  to  the  plaintiff's  attorneys  a 
deed  of  the  real  estate  described  in  the  complaint  and  in  the 
judgment  and  so  it  has  been  held  that  this  girl  is  entitled, 
under  the  facts  found,  to  a  specific  performance  of  a  verbal 
promise  by  the.  testator  to  devise  to  her  by  will  a  valuable 
piece  of  real  estate.  There  is  no  claim  or  pretense  that  she 
ever  had  possession  of  this  real  estate  or  that  any  other  ele- 
ment or  fact  exists  which  is  required  in  order  to  warrant  a 
court  of  equity  to  decree  the  specific  performance  of  a  con- 
tract to  convey  land.  When  it  is  said  that  the  contract  in 
this  case  was  equitable  T  suppose  it  is  intended  to  express  the 
idea  that  it  contains  all  the  elements  which  courts  of  equity 
require  in  order  to  decree  a  conveyance.  The  testator,  before 
this  alleged  contract  was  n\ade,  had  executed  his  will  by  which 
he  devised  this  land  to  others,  and  so  the  judgment  decides 
that  the  testator's  will  by  this  verbal  arrangement  was  pro 
tanto  revoked  or  modified,  but  that  is  not  all.  The  judgment 
commands  the  testator's  executors  and  trustees  to  hand  over 
to  this  girl  out  of  the  testator's  pereonal  property  twenty  thou- 
sand dollars  and  so  it  has  been  decided  that  a  verbal 
promise  by  an  old  man  to  bequeath  to  a  young  girl  by  will 
twenty  thousand  dollars  has  (inablcd  the  plaintiff  to  have  that 
promise  specifically  performed.  I  confess  that  I  am  not  aware 
of  any  principle  of  law  upon  which  such  judgments  can  be 
rendered,  and  indeed  no  one  claims  that  there  is  any  principle 
at  the  basis  of  this  decision.  All  we  are  told  is  that  some  case 
has  so  decided,  but  when  we  come  to  examine  these  cases  it 
will  be  seen  that  the  facts  are  very  different  from  the  case  at 
bar,  but  whatever  the  facts  may  be  the  three  recent  decisions 
to  which  I  have  referred,  have,  I  think,  settled  adversely  the 
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claim  that  such  verbal  promises  can  be  used  to  subvert  a  will. 
If  there  is  any  legal  principle  that  enables  this  young  girl  by 
means  of  a  verbal  conversation  between  her  guardian  and  the 
deceased  to  acquire  forty  thousand  dollars  of  this  old  man's 
property,  one-half  of  it  being  real  estate,  and  thus  work  a 
revocation  of  his  will,  then  I  think  this  court  owes  a  duty  to 
itself,  to  the  profession  and  to  the  public,  to  state  the  prin- 
ciple, to  the  end  that  the  validity  of  such  a  transaction  may 
be  known  and  understood.  I  think  that  upon  principle  and 
the  most  recent  authorities  the  judgment  in  this  case  is  clearly 
wrong.  To  say  nothing  about  the  absence  of  any  writing  for 
the  transfer  of  such  a  large  amount  of  property  to  the  plain- 
tiff, what  consideration  was  there  which  the  law  recognizes  to 
warrant  a  court  of  equity  in  upholding  this  verbal  agreement  ? 
"What  mutuality  was  there  in  this  arrangement  as  between 
this  old  man  and  tlie  plaintiff  sufficient  to  warrant  a  court  of 
equity  to  decree  the  tilings  required  in  this  judgment  ?  Sup- 
pose she  had  left  the  testator's  house  the  next  day  and  thus 
broken  the  agreement,  as  it  is  Called,  what  remedy  did  he,  or 
could  he  have  against  either  her  or  her  guardian  ?  The  plain- 
tiff was  sixteen  years  old  when  the  alleged  agreement  was  made. 
It  is  not  claimed  that  she  ever  personally  assented  to  the 
arrangement  or  was  a  party  to  it,  and  one  of  the  things  decided 
in  this  case  is  that  a  guardian  can  transfer  the  sole  custody  of 
his  ward  of  that  age  without  her  consent  and  bind  her  out  to 
service  without  writing,  to  a  third  party  indefinitely  during  the 
life  of  that  party.  Such  an  arrangement  can  furnish  no  consid- 
eration to  support  this  transaction.  The  plaintiff  had  neither 
father  nor  mother,  brother  or  sister  or  other  relative.  She  was 
an  orphan  and  this  old  man  gave  her  a  good  home  and  educated 
her  and  left  her  five  thousand  dollars  and  tlie  accumulated 
income  thereof  in  his  will.  It  was  only  eight  months  from  the 
time  that  this  alleged  contract  was  made  that  the  testator  died, 
and  so  that  was  the  period  covered  by  this  verbal  arrangement 
called  a  contract.  She  had  her  home  with  him  and  she  has 
the  five  thousand  dollars  for  her  presence  in  his  family  for 
these  few  months.     That  gift  is  one  of  the  few  things  in  the 
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will  that  the  verbal  arrangement  does  not  seem  to  h^ve  dis- 
turbed. It  strikes  me  that,  as  the  world  goes,  the  plaintiff  was 
a  very  fortunate  orphan  to  secure  so  good  a  home  and  to 
receive  so  substantial  a  legacy,  but  it  would  seem  from  the 
judgment  in  this  case  that  equity  will  never  be  satisfied  until 
it  has  added  to  the  legacy  all  the  testator's  real  estate  besides 
twenty  thousand  dollars  of  his  personal  property,  on  the 
ground  that  there  was  a  verbal  promise  on  his  part  to  make 
another  and  a  better  will  for  the  plaintiff,  which  promise  must 
be  specifically  performed.  Of  course  the  person  who  made 
the  promise  having  died,  it  is  impossible  to  produce  the  new 
will,  but  then  equity  always  treats  as  done  what  ought  to  have 
been  done,  and,  hence,  the  present  judgment. 

The  deceased  died  leaving  a  son,  one  brother  and  two 
sisters,  besides  some  nephews  and  nieces.  After  the  gift  to 
the  plaintiff,  which  was  in  trust  until  after  she  arrived  at  the 
age  of  twenty-one  years,  he  disposed  of  his  estate  for  the 
benefit  of  the  son  and  brother  and  sister  and  their  descendants, 
giving  a  small  legacy  to  another  person.  I  am  not  quite  able 
to  see  why  this  son  and  the  brother  and  sisters  and  their 
children  did  not  have  as  strong  a  claim  upon  the  testator's 
bounty  as  the  plaintiff,  but  this  judgment  gives  to  the  plain- 
tiff a  large  part  of  what  the  will  gives  to  the  son  and  the 
brother  and  sisters  and  it  is  said  that  that  is  equitable.  The 
only  basis  for  all  this  is  the  verbal  promise  of  the  deceased  to 
change  his  will,  and  having  neglected  to  make  the  change 
during  his  lifetime  a  court  of  equity  will  make  it  for  him 
after  his  death. 

When  the  testator  made  the  will  disposing  of  his  estate  he 
supposed  that  the  law  of  the  land  was  that  he  had  the  right  to 
do  what  he  would  with  his  own,  but  in  this,  it  seems,  he  was 
mistaken.  He  did  not  suppose  that  his  will  could  be  destroyed 
by  calling  a  single  witness  to  testify  to  a  verbal  interview  with 
the  testator  wherein  it  is  said  he  promised  to  make  another 
and  better  will.  It  seems  from  this  case  that  the  witness  was 
not  able  to  state  the  words  of  the  interview,  but  only  what  he 
calls  the  "  spirit  and  sentiment,"  and  that  having  been  made 
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to  appear  in  the  way  suggested,  a  court  of  equity  is  asked  to 
proceed  and  tear  up  tlie  will  as  made  and  substitute  the  verbal 
arrangement  in  its  place,  in  whole  or  in  part.  If  this  can  be 
permitted,  it  is  pertinent  to  ask  what  becomes  of  the  sacred 
right  to  make  a  will  and  have  it  respected,  which  tliis  court 
asserted  witli  so  much  vigor  in  Dohie  v.  Armstrong  (160 
N".  Y.  584).  Of  course  no  man,  old,  rich  and  childless,  can 
safely  make  a  will  if  it  is  always  to  be  open  to  attack  after  his 
death,  not  as  heretofore  on  the  ground  of  incompetency  or  ille- 
gality of  its  provisions,  but  u[)on  some  kind  of  vague  proof  of 
a  verbal  arrangement  to  change  it  or  to  make  another  will  more 
favorable  to  strangers  in  blood  who  may  think  they  are  equi- 
tably entitled  to  share  in  the  estate. 

It  has  been  found  as  a  fact,  and  is  apparently  considered 
very  material  since  the  same  thing  is  emphasized  in  the  argu- 
ment, that  at  the  time  of  making  the  alleged  contract  up  to 
the  time  of  his  death  the  testator  "  was  a  paralytic  in  speech 
and  limbs,  it  being  ditticult  for  him  to  speak  or  walk."  The 
prominence  given  to  this  fact  in  favor  of  the  plaintiff  illus- 
trates the  strange  confusion  of  thought  that  pervades  tliis  case 
at  every  point  and  in  all  its  features.  It  seems  to  be  supposed 
that  the  verbal  promise  of  a  helpless  paralytic  and  physical 
wreck  made  a  short  time  before  his  death,  to  change  his  will 
and  make  a  new  will,  has  peculiar  claims  on  a  court  of  equity 
for  specific  performance,  where  as  I  sui)pose  the  truth  to  be 
that  no  court  of  equity  or  any  other  court  ever  thought  of 
enforcing  such  a  promise.  It  might,  and  doubtless  would, 
produce  one  of  those  familiar  lawsuits  if  the  promise  was 
kept,  in  order  to  determine  whether  it  was  the  old  will  or  the 
new  one  that  should  prevail.  I  think  it  may  be  safely  asserted 
that  equity  will  never  compel  a  paralytic,  on  the  eve  of  death, 
to  make  a  will.  But  the  startling  thing  about  the  whole  busi- 
ness is  that  it  is  earnestly  contended  in  support  of  the  judg- 
ment that  this  old  man,  paralytic  and  physical  wreck  as  he 
was,  having  muttered  a  few  incoherent  words  to  the  plain- 
tiff's guardian  that  are  to  be  dignified  with  the  title  of  a 
"contract,"  bound  himself  and  his  estate  to  change  his  written 
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will  in  favor  of  tlie  plaintiff,  and  this  it  is  said  presents  a 
transaction  so  attractive  to  a  court  of  equity  that  its  specific 
performance  will  be  decreed. 

The  learned  trial  judge  did  find  that  the  verbal  arrange- 
ment expressed  in  the  findings  is  in  harmony  with  public 
policy,  or  at  least  not  contrary  to  it.  I  always  supposed  that 
a  verbal  agreement  to  change  a  written  will  already  executed, 
disposing  of  the  testator's  estate,  or  a  verbal  arrangement  of 
any  kind,  such  as  the  one  in  question,  for  the  disposition  of 
property  in  view  of  death,  and  to  take  effect  only  upon  the 
happening  of  that  event,  was  distinctly  contrary  to  public 
policy,  and  so,  I  think,  this  court  has  held.  {Matter  of  Keii- 
nedy^  167  N.  Y.  171.)  Every  one  not  only  admits,  but 
asserts,  that  these  so-called  contracts  are  dangeroMS^  and,  if  soj 
it  is  difficult  for  me  to  see  why  public  policy  favors  them. 

I  am  in  favor  of  reversing  the  judgment. 

Parker,  Ch.  J.,  Yann,  J.  (and  Gray,  J.,  in  memorandum), 
concur  with  IIaight,  J.  ;  A^ann,  J.,  concurs  witli  O'Brien, 
J. ;  Martin,  J.,  dissents ;  Cullen,  J.,  not  voting. 

Judgment  reversed,  etc. 


George  T.   Jones,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

Municipal  Corporations  —  When  a  City  Is  Liable  for  Salary  of 
Officer  Illegally  Kemo\'ed,  Pending  an  Appeal  from  an  Order 
of  the  Court  Vacating  His  Discharge.  Where  a  municipal  employee 
appointed  pursuant  to  the  Civil  Service  Law  and  protected  by  the  pro- 
visions thereof  from  removal  except  upon  notice  and  for  cause  judicially 
established,  is  removed  and  another  appointed  in  his  place,  and  upon  cer- 
tiorari his  removal  is  declared  illegal  and  void  and  is  set  aside  and  vacated 
by  an  order  of  the  Appellate  Division,  of  which  decision  the  comptroller 
and  mayor  of  the  city  had  knowledge,  and  from  which  the  city  appealed 
to  the  Court  of  Appeals,  which  affirmed  the  decision,  and  thereupon  the 
clerk  was  reinstated,  he  may  maintain  an  action  against  the  city  for  the 
salary  of  the  office,  from  tlie  time  that  the  city  authorities  were  notified 
of  the  order  of  the  Appellate  Division  vacating  his  discharge  until  the 
time  he  was  reinstated,  since  it  was  the  duty  of  the  city  to  obey  the 
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order  and  not  defy  the  decision  of  the  court,  and  it  is  not  protected  from 
liability  because  it  had  paid  the  salary  to  the  person,  who,  by  the  adjudi- 
cation, was  an  usurper  and  not  entitled  to  hold  the  place. 
Jone9  V.  City  of  Buffalo,  79  App.  Div.  828,  affirmed. 

(Argued  February  23,  1904;  decided  March  15,  1904.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  19,  1903,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court  and  granting 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  L.  Feldman^  Corporation  Counsel  {Edward  L, 
Jung  of  counsel),  for  appellant.  Plaintiff's  position  was  not  a 
public  office,  and  he  was  not  a  public  officer,  but  only  an 
employee  of  the  defendant.  The  salary  does  not,  therefore, 
attacli  to  the  position,  and  having  rendered  no  services  for  the 
defendant  during  the  time  intervening  between  his  discharge 
and  reinstatement,  he  cannot  recover.  {Higgins  v.  Mayor^ 
etc.,  131  N.  Y.  128 ;  Meyers  v.  Mayor,  etc.,  69  Hun,  291 ; 
Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.  536 ;  Steinson 
V.  Bd.  of  Education,  165  N.  Y.  431 ;  O'llara  v.  StaU,  46 
App.  Div.  518 ;  Graham  v.  State,  167  K  Y.  85.)  The  plain- 
tiff is  precluded  from  any  recovery  in  this  case,  it  appearing 
that  he  had  been  removed  from  his  position,  another  appointed 
and  employed  in  his  place,  whose  appointment  on  its  face  was 
regular,  who  performed  the  duties,  and  that  the  defendant 
had  paid  to  the  latter  the  salary  claimed  by  the  plaintiff  in 
this  action.  {Dolan  v.  Mayor,  etc,  68  N.  Y.  274  ;  Mc  Veany 
V.  Mayor,  etc.,  80  N.  Y.  185 ;  Terhune  v.  Mayor,  etc,  88  N. 
Y.  247 ;  Demarest  v.  Mayor,  etc.,  147  N.  Y.  208  ;  Martin  v. 
City  of  New  York,  176  N.  Y.  371 ;  Higgins  v.  Mayor,  etc., 
131  N.  Y.  128;  OfUara  v.  Mayor,  46  App:  Div.  518;  167 
N.  Y.  567 ;  Van  Valkenlurg  v.  Mayor,  etc,,  49  App.  Div. 
208.) 
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Frank  Gibbons  for  respondent.  The  claim  that  the  plain- 
tifiE  cannot  recover,  because  he  rendered  no  services  to  the 
city  during  the  time  the  litigation  was  pending,  and  that  salary 
can  only  be  collected  in  return  for  services  actually  rendered 
cannot  be  sustained.  (FitzaimTaona  v.  City  of  Brooklyn^  102 
N.  Y.  536 ;  Steinson  v.  Board  of  Education,  165  N.  Y.  431 ; 
49  App.  Div.  143 ;  Graham  v.  City  of  New  York,  167  N. 
Y.  85.)  In  any  event  the  plaintiff  is  entitled  to  recover  all 
salary  which  accrued  after  the  judgment  of  the  Appellate 
Division  before  his  reinstatement.  {Mc  Veany  v.  Mayor,  etc,, 
80  N.  Y.  185.) 

O'Brien,  J.  The  plaintiff  was  a  clerk  having  charge  of  a 
bureau  in  the  police  department  of  the  city  of  Buffalo,  and  he 
brought  this  action  to  recover  his  salary.  The  complaint  was 
dismissed  at  the  trial,  but  the  judgment  entered  against  the 
plaintiff  has  been  reversed  by  the  court  below  and  a  new  trial 
granted.  From  this  order  and  the  judgment  entered  thereon 
the  city  has  appealed  to  this  court,  stipulating  for  judgment 
absolute  in  case  the  judgment  appealed  from  is  affirmed. 

Tlie  facts  are  practically  undisputed.  It  appears  that  on  the 
22d  day  of  July,  1896,  the  plaintiff  was  appointed  to  the  posi- 
tion referred  to  and  his  right  to  the  salary  of  the  place  accrued 
on  that  day.  The  appointment  was  made  pursuant  to  the 
provisions  of  the  Civil  Service  Law  and  the  position  was  held 
by  him  protected  by  all  the  restrictions  of  that  statute  upon 
the  power  of  removal.  The  plaintiff  could  not  have  been 
removed  except  upon  notice  and  for  cause  judicially  estab- 
lished. From  the  date  of  his  appointment  until  the  7th  day 
of  June,  1899,  the  plaintiff  continued  to  occupy  and  dis- 
charge the  duties  of  the  position  and  receive  from  the  defend- 
ant the  monthly  salary  or  compensation  therefor.  Upon  that 
day  he  was  removed  by  the  board  of  police  commissioners 
and,  of  course,  prevented  from  discharging  any  of  the  duties 
pertaining  to  the  position  although  he  offered  to  perform  the 
same  and  was  at  all  times  ready  and  willing  to  do  so  and  so 
informed  the  board. 
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Immediately  upon  the  plaintiffs  removal  he  procured  a 
.writ  of  certiorari  against  the  police  board,  with  the  result 
that  the  plaintiff's  discharge  was  declared  to  be  illegal  and 
void  and  was  vacated  and  set  aside  hy  the  Appellate  Division 
of  the  Supreme  Court  on  the  24th  day  of  July,  1900.  {Peo- 
ple ex  Tel.  Jones  v.  DieJkl^  53  A  pp.  Div.  645.)  An  appeal 
was  taken  from  that  decision  to  this  court  and  the  order  was, 
in  all  things,  affirmed.  (l^GS  N.  Y.  643.)  The  decision  of 
this  court  was  served  upon  the  city  authorities  on  the  30th 
day  of  January,  1901,  and  thereupon  the  board  reinstated 
the  plaintiff,  who  has  ever  since  that  time  occupied  the  posi- 
tion, discharging  the  duties  of  the  same  and  receiving  the 
salary  therefor. 

When  the  police  board  removed  the  plaintiff  it  immediately 
appointed  another  person  in  the  place,  who  continued  to 
occupy  the  position  and  perform  the  duties  thereof  until  the 
time  when  the  plaintiff  was  reinstated  and  during  this  period 
the  defendant  paid  to  this  incumbent  the  full  salary.  The 
comptroller  and  mayor  of  the  city  had  knowledge  of  the  fact 
of  the  plaintiff's  removal  by  the  j^olice  board  and  the  reversal 
of  that  determination  by  the  Appellate  Division  of  the 
Supreme  Court. 

The  question  in  this  case  is  whether,  when  an  officer  or 
employee  of  a  city,  protected  by  the  civil  service  or  by  law 
against  removal  without  cause,  has  been  illegally  removed  and 
the  illegality  of  the  removal  has  been  adjudicated  by  the 
courts  and  notice  thereof  communicated  to  the  city  author- 
ities the  municipality  is  protected  from  that  time  by  payment 
of  the  salary  made  to  a  person  who,  by  the  adjudication,  was 
an  usurper  and  not  entitled  to  hold  the  place.  The  defense 
of  the  city  in  this  case  is  that  it  has  paid  the  salary  wliich  the 
plaintiff  was  entitled  to  receive,  to  another  person  whom  the 
courts  have  held  was  not  legally  in  the  position.  The  point 
involved  in  this  case  was  decided  in  this  court  in  the  case  of 
Mc  Veany  v.  Maijor,  etc.,  of  X.  Y.  (80  X.  Y.  185).  The  prin- 
ciple there  laid  down  was  stated  by  the  court  in  these  words: 
"  So,  also,  where,  after  an  adjudication  against  the  one  in  the 
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oflSce,  and  after  notice  thereof  to  the  disburaing  officer  of  the 
mnnicipalit}',  tlie  intruder  still  continues  to  perform  the  duties 
of  the  office,  the  rendition  of  tlie  services  is  in  belialf  of  the 
one  entitled  to  the  office,  tlie  compensation  accruing  there- 
for belongs  to  liim,  and  he  may  maintain  an  action  against  the 
municipality  to  recover  the  same,  although  the  disbursing  offi- 
cer has  paid  it  to  the  intruder."  That  would  seem  to  be  a 
reasonable  rule.  When  it  is  once  determined  by  the  courts 
that  the  officer  or  employee  was  illegally  removed,  and  that 
he  should  be  reinstated  and  notice  of  such  determination  is 
given  to  the  municipal  officer  whose  duty  it  is  to  pay,  then 
the  city  ought  to  obey  and  not  defy  the  decision  of  the 
court.  In  this  case,  when  the  mayor  and  comptroller  had 
notice  of  the  decision  of  the  court  that  the  removal  was  illegal 
and  the  appointment  of  the  other  person  unauthorized,  it  made 
payment  to  the  intruder  at  the  peril  of  being  subsequently 
compelled  to  pay  the  person  who  had  tlie  legal  rig:ht  to  the 
salary.  There  is  no  hardship  in  this  rule,  since  the  city  can 
always  protect  itself  in  case  of  a  dispute  between  two  parties 
as  to  the  right  to  the  salary,  by  refusing  to  pay  either,  or,  if 
sued  by  either,  by  then  compelling  them  to  interplead  as  in 
other  cases  where  a  party  is  subjected  to  conflicting  claims 
by  diflEerent  persons  for  the  same  thing  or  the  same  debt  or 
obligation. 

Numerous  cases  have  been  cited  by  the  learned  counsel  for 
the  defendant,  which  he  claims  are  inconsistent  with  the  rule 
above  stated.  {Martin  v.  City  of  New  York,  176  N.  Y.  371 ; 
Eigging  v.  Mayor ^  etc.^^  of  N.  T.,  131  N.  Y.  128 ;  Demarest 
V.  Mayor,  etc,  of  N.  Y.,  147  N.  Y.  208  ;  Terhune  v.  Mayor, 
etc.,  of  N.  Y,  88  N.  Y.  247 ;  O'Hara  v.  City  of  New 
York,  46  App.  Div.  518;  affirmed,  167  N.  Y.  567;  Van 
Valkenhurgh  v.  Mayor,  etc,,  of  N.  Y.,  49  App.  Div.  208.) 
These  cases  have  all  been  examined  and  explained  in  the 
learned  opinion  below.  {Jones  v.  City  of  Bufalo,  79  App. 
Div.  328.)  It  will  be  seen  that  the  point  presented  in  the 
case  at  bar  did  not  arise  in  any  of  these  cases.  It  was  not  held 
in  any  of  them  that  the  city  would  be  protected  by  payment 
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to  a  usurper  after  notice  of  an  adjudication  that  he  was  such 
and  that  the  displacement  of  the  riglitful  incumbent  was 
illegal,  and  in  some  of  them  the  principle  asserted  by  the 
plaintiff's  counsel  in  this  case  was  impliedly  recognized. 

In  this  case  the  learned  court  below  reversed  the  judgment 
dismissing  the  complaint  upon  questions  of  law  only,  certify- 
ing that  the  facts  had  been  examined  and  no  error  found 
therein.  This  court  is,  therefore,  justified  in  disposing  of  the 
case  upon  the  principle  that  the  facts  hereinbefore  stated  havo 
been  conclusively  established.  We  think  that  the  case  was 
correctly  decided  below,  and  that  the  order  appealed  from 
should  be  affirmed  and  judgment  absolute  ordered  for  tho 
plaintiff  on  the  stipulation,  with  costs. 

Parker,  Ch.  J.,  Bartlktt,  Martin,  Vann  and  Werner, 
JJ.,  concur ;  Gray,  J.,  absent. 

Order  affirmed,  etc. 


Charles  Walters,  Appellant,  v.  Syracuse  Rapid  Transit 
Railway  Company,  Respondent. 

Nonsuit  —  Credibility  op  Witkesses  Is  Generally  a  Question  of 
Fact  Not  op  Law.  A  nonsuit,  granted  in  an  action  of  negligence,  can- 
not be  upheld  upon  the  ground  that  the  facts  testified  to  by  i)laintiff  and 
liis  witnesses  were  utterly  incredible  and  in  fact  scientifically  and  physi- 
cally impossible,  especially  in  a  case  involving  electrical  phenomena, 
unless  it  can  be  shown  by  science  and  common  knowledge  that  such  testi- 
mony must  be  absolutely  false;  in  all  cases  of  doubt,  however,  the  credi- 
bility and  weight  to  be  given  to  the  testimony  is  a  question  for  the  jury 
and  not  for  the  court. 

W<  lte'''8  V.  Syracuse  Rapid  Transit  Ry.  Co..  84  App.  Div.  64,  reversed. 

(Argued  March  8,  1904;  decided  March  L5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  19,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 


1904.]  Walters  v,  Syracuse  R.  T.  Ry.  Co.  51 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 


The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  IT.  McCrahon  for  appellant.  The  case  should  have 
been  submitted  to  the  jury,  and  it  was  error  for  the  court  to 
grant  a  nonsuit.     {^McDonald  v.  M.  Ry,  Co.^  107  N.  Y.  ^^.) 

Charles  E.  Spencer  for  respondent.  The  plain tiflf  failed  to 
show  that  any  negligence  of  the  defendant  caused  the  injuries 
complained  of,  and  the  trial  court  properly  granted  a  nonsuit. 
{F.  L.  (&  T.  Co.  V.  Siefke,  144  N.  Y.  354 ;  Whitlach  v.  F. 
cfe  C,  Co,,  149  N.  Y.  45  ;  S.  &  R.  on  Ncg.  [5th  ed.]  §§  25, 
26 ;  Cooley  on  Torts,  69  ;  Laidlaw  v.  Sage,  158  N.  Y.  73  ;. 
Buck  V.  Roclu  R.  Co.,  43  App.  Div.  615  ;  169  N.  Y.  590  ;  City 
of  Albany  v.  IF.  T.  cfc  i?.  Co.,  76  Uun,  136  ;  Hudson  v.  R., 
W.  i&  0.  R.  R.  Co,,  145  N.  Y.  408  ;  Pollock  v.  Pollock,  71- 
N.  Y.  137  ;  DoUe  v.  Arynstrong,  160  N.  Y.  584 ;  £o7id  v. 
SmUh,  113  N.  Y.  378.) 

O'Brien,  J.  The  plaintiff  sought  to  recover  damages  for 
a  personal  injury  that  he  claimed  to  have  sustained  in  con. 
sequence  of  the  falling  upon  him  of  a  guy  or  stay  wire,  being 
a  part  of  the  defendant's  overhead  trolley  system  for  operat- 
ing its  railroad.  One  end  of  the  wire,  which  was  about  120 
feet  long,  was  attaclied  to  the  top  of  a  pole,  and  the  other  end 
was  attached  to  the  main  trolley  wire.  There  is  no  dispute 
aboirt  the  fact  that  this  wire  broke  near  the  ]X)int  where  it 
was  connected  with  the  trolley  and  at  least  100  feet  of  it  fell 
into  the  street  below,  a  distance  of  about  22  feet.  The  plain- 
tiff testified  that  he  was  at  that  moment  riding  on  a  bicycle 
through  the  street  underneath  the  wire,  and  that  it  fell  upon 
him,  coiled  around  his  body  and  communicated  what  he  called 
a  shock  of  electricity  to  him  which  affected  his  heart  and 
nervous  system.  The  plaintiff's  testimony  was,  in  many 
respects,  corroborated  by  other  witnesses.  The  proof  tended 
to  show  that  the  plaintiff  was  subjected  to  considerable  physical 
suffering  in  consequence  of  the  accident,  but  whether   the 
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injuries  claimed  to   liave  been  sustained  were  temporary,  or 
permanent,  does  not  appear  from  the  proofs. 

At  the  close  of  all  of  the  testimony  the  learned  trial  judge 
granted  a  motion  made  by  the  defendant's  counsel  for  a  non- 
suit, and  to  this  ruling  the  plaintifiF's  counsel  excepted.  He 
also  asked  that  the  whole  case  made  out  by  the  evidence  I>e 
submitted  to  the  jury,  which  request  was  refused  and  an 
exception  was  taken.  The  case,  therefore,  presents  the 
familiar  question  whether  the  plaintiff  produced  at  the  trial 
any  evidence  which  he  was  entitled  to  have  weighed  and  con- 
sidered by  the  jury.  There  can,  I  think,  be  no  doubt  diat 
the  plaintiff's  testimony,  if  believed,  or  rather  if  at  all  credible, 
tended  to  establish  the  cause  of  action  stated  in  the  complaint. 
The  plaintiff  has  been  nonsuited  and  the  judgment  of  nonsuit 
has  been  affirmed  at  the  Appellate  Division,  on  the  sole  ground 
that  the  facts  to  which  he  and  his  witnesses  testified  at  the  trial 
were  utterly  incredible  and,  in  fact,  scientifically  and  physic- 
ally impossible.  It  is  upon  that  ground  that  the  learned 
counsel  for  the  defendant  attempts  to  sustain  the  judgment  in 
this  court.  The  tact  that  the  overhead  wire  attached  to  the 
defendant's  trolley  system  fell  at  the  time  and  place  claimed 
and  came  in  contact,  at  least  to  some  extent,  with  the  plain- 
tiff's person  was  clearly  established,  but  it  was  said  that  a  stay 
or  guy  wire,  one  end  of  which  was  detached  from  the  trolley 
and  the  other  end  attached  to  a  pole,  could  not  possibly  have 
communicated  a  current  of  electricity  to  the  plaintiff's  body. 
AVe  are  not  able  to  understand  how  such  an  occurrence  could 
have  happened,  but  this  court  is  not  the  judge  of  the  credi- 
bility of  testimony.  We  have  frequently  had  occasion  in 
cases  of  accidents  upon  electric  railways  to  try  and  fathom 
some  of  the  unaccountable  freaks  of  electricity.  We  know 
that  there  are  many  things  concerning  its  action  that  are 
imperfectly  understood.  What  it  does  or  may  do  under  a 
given  state  of  circumstances  is  perhaps  not  yet  accurately 
known.  It  may  be  that  the  plaintiff's  claim  that  he  felt  a 
shock  of  electricity  when  the  wire  coiled  around  his  body  was 
purely  imaginary ;  but  if  he  tells  the  truth  as  to  what  fol- 
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lowed  and  the  effect  which  the  accident  had  upon  him,  there 
can  be  no  doubt  that  in  some  way  and  from  some  cause  he 
sustained  bodily  injuries.  What  tlie  extent  of  these  injuries 
was  and  whether  they  were  real  or  in  some  degree  feigned, 
was  a  question  for  the  jury.  If  the  plaintiff's  testimony  as  to 
the  circumstances  attending  the  injury  is  incredible  and  impos- 
sible it  is  as  easy  to  expose  the  falsity  and  to  demonstrate  the 
truth  before  the  jury  as  it  is  before  the  court. 

All  we  mean  to  say  is  that  tlie  credibility  and  the  weight  to 
be  given  to  the  plaintiff's  testimony  should  have  been  deter- 
mined by  the  jury.  It  is  not  a  very  unusual  thing  for  this 
court  to  feel  constrained  to  affirm  judgments  in  such  cases 
where  large  recoveries  have  been  had  upon  testimony  quite  as 
incredible  as  that  of  the  plaintiff  in  this  case.  Moreover,  it 
frequently  happens  that  cases  appear  and  reappear  in  this 
court,  after  three  or  four  trials,  where  the  plaintiff  on  every 
trial  has  changed  his  testimony  in  order  to  meet  the  varying 
fortunes  of  the  case  upon  appeal.  It  often  happens  that  his 
testimony  upon  the  second  trial  is  directly  contrary  to  his  tes- 
timony on  the  iirst  trial,  and  when  it  is  apparent  that  it  was 
done  to  meet  the  decision  on  appeal  the  temptation  to  hold 
that  the  second  story  was  false  is  almost  irresistible.  Yet,  in 
just  such  cases  this  court  has  held  that  the  changes  and  con- 
tradictions in  the  plaintiff's  testimony,  the  motives  for  the 
same  and  the  truth  of  the  last  version  is  a  matter  for  the  con- 
sideration of  the  jury.  {Williams  v.  Del,^  L,  cJ&  W,  li,  li. 
Co.,  155  K  Y.  158.) 

If  this  court  is  to  be  consistent  with  the  position  taken  in 
/that  case  and  in  many  other  cases  of  like  character,  we  cannot 
hold  as  matter  of  law,  that  there  was  no  proof  in  this  case  to 
sustain  the  plaintiff's  cause  of  action.  It  often  liappens  that 
science  and  common  knowledge  may  be  invoked  for  the  pur- 
poses of  demonstrating  that  a  particular  statement  in  regard 
to  some  particular  accident  must  be  absolutely  false ;  in  such 
cases  the  question  is  for  the  court ;  but  in  cases  of  doubt  we 
think  it  is  wiser  and  better  to  remit  such  controversies  to  the 
proper  tribunal  for  settling  facts  and  ascertaining  where  the 
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truth  lies,  rather  than  assume  tlie  power  to  determine  the 
facts  ourselves.  This  is  an  old  rule,  and  while  like  all  other 
rules  it  may  work  hardship  or  injustice  in  a  particular  case,  it 
is  wiser  to  adhere  to  it.  {McDonald  v.  Metr,  /St.  Hy.  Co.y  167 
N.  Y.  66 ;  Place  v.  iT.  Y.  C,  dk  IL  li.  R.  R.  Co.,  167  N.  Y. 
345 ;  Hoffman  House  v.  Foote,  172  N.  Y.  350.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

BABTLE-rr,  Haight,  Vann,  Cullen  and  Wbrnbe,  JJ., 
concur ;  Parker,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


Marguerite   Svensox,    Appellant,  v.   Oscar    H.   Svenson, 

Respondent. 

1.  Mauriage  —  When  Annulled  for  Fraud  in  Concealing  the 
Existence  of  Disease  at  the  Ti&ee  of  the  Marriage.  Equity  will 
annul  a  marriage  upon  the  ground  of  fraud,  where  one  of  the  parties  at 
the  time  of  its  celebration,  is  afflicted  with  a  chronic,  contagious  and 
hereditary  venereal  disease,  which  facrt  was  known  to  and  concealed  by 
him,  even  assuming  that  at  the  time  of  the  application  for  its  annulment 
he  had  i)ractically  recovered;  especially  in  a  case  where  the  mnrriage  has 
not  been  consummated,  and,  therefore,  the  marriage  relation  has  not  fully 
ripened  into  the  complications  of  a  public  atntua,  involving  the  considera- 
tion of  questions  of  public  policy. 

2.  Appeal  — Appellate  Division  Has  No  Authority  to  Affirm  an 
Invalid  Judgment  upon  a  New  Issue.  A  judgment  of  the  Appellate 
Division  affirming  an  incorrect  and  unwarranted  judgment  dismissing 
the  complaint  in  an  action  for  the  annulment  of  such  a  marriage,  upon 
the  sole  ground  of  some  supposed  collusion  between  the  parties,  where 
no  such  issue  was  raised  on  the  trial  or  decided  by  the  trial  judge, 
is  beyond  the  power  of  that  court  and  requires  the  reversal  of  the 
judgments. 

Svenson  v.  Svenson,  78  App.  Div.  536,  reversed. 

(Argued  February  23,  1»04;  decided  March  15.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  9,  1903,  affirming  a  judgment  in  favor  of  defendant 
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entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  action  was  brought  to  procure  an  annulment  of  the 
marriage  between  the  plaintiff  and  defendant  upon  the  ground 
of  fraud,  in  that  the  defendant,  at  the  time  of  the  marriage, 
was  suffering  from  a  chronic  and  contagious  venereal  disease 
which  he  concealed  from  the  plaintiff. 

The  parties  were  married  in  the  city  of  New  York  March 
29,  1900.  The  plaintiff  was  induced  to  consent  to  such  mar- 
riage through  representations  made  by  the  defendant  that  he 
was  at  the  time  in  good  health  and  physically  able  to  consum- 
mate and  discharge  the  marital  functions,  and  she  believed 
such  representations  and  relied  thereon.  At  the  time  of  the 
marriage  and  long  prior  thereto,  the  defendant  was  suffering 
from  a  chronic  and  contagious  venereal  disease  and  knew  such 
fact.  He  concealed  from  tlie  plaintiff  his  real  character  and 
physical  condition  prior  to  such  marriage  and  she  had  no 
knowledge  thereof.  After  the  marriage  he  stated  to  her  that 
it  would  be  impossible  for  him  to  cohabit  with  her  as  man  and 
wife  by  reason  of  such  disease.  At  the  time  of  the  trial  he 
had  practically  recovered,  ^lie  i:)laintiff  and  defendant  never 
cohabited  as  man  and  wife  and  such  marriage  has  never  been 
consummated.y  As  soon  as  she  ascertained  the  falsity  of  such 
representations  and  the  defendant's  true  character  and  physi- 
cal condition,  she  immediately  left  him  and  did  not  afterwards 
colial)it  with  him.  The  foregoing  are  the  facts  as  found  by 
the  trial  court.  As  conclusions  of  law  it  held  that  the  marriage 
was  not  obtained  by  such  fraud  as  called  for  an  annulment,  or 
as  would  justify  such  relief,  the  defendant  having  since 
recovered,  and  it  thereupon  dismissed  the  complaint  upon  the 
merits.  Upon  appeal  to  the  Appellate  Division,  that  court  in 
effect  held  that  the  trial  court  erred  in  deciding  that  the  plain- 
tiff could  not  recover  upon  the  ground  stated,  but  affirmed 
the  judgment  upon  the  theory  that  there  was  collusion 
between  the  parties  upon  the  trial  of  the  action,  and  for  that 
reason  alone  the  judgment  was  affirmed. 
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J.  Stewart  Ross  for  appellant.  The  marriage  not  having 
been  consummated,  plaintiff  was  in  a  position  to  urge  the 
annulment  tliereof.  {Di  Lorenzo  v.  Di  Lorenzo^  71  App. 
Div.  509.)  Tlie  defendant  was  not  physically  able  to  meet 
the  obligations  which  he  assumed  in  entering  the  marriage 
state,  and  in  representing  to  the  plaintiff  that  he  was  in  a  state 
of  good  health  and  able  to  consummate  the  marriage,  he  prac- 
ticed such  a  fraud  upon  the  plaintiff  as  to  entitle  her  to  the 
relief  demanded.  (^Anonyinoua^  21  Misc.  Rep.  765;  Di 
Lorenzo  v.  Di  Lorenzo^  174  N.  Y.  467.)  The  Appellate 
Division  having  found  that  on  the  facts  as  found  by  the  trial 
court  the  judgment  should  be  reversed,  had  no  power  or 
right  to  find  any  fact  charging  collusion  between  the  parties. 
{Matter  of  FitzBimDions^  174  N.  Y.  15.) 

No  appearance  for  respondent. 

Martin,  J.  We  share  in  the  unwillingness  of  the  learned 
Appellate  Division  to  indorse  the  decision  of  the  Special  Term 
or  the  ground  upon  which  it  was  based,  or  to  assert  the 
doctrine  tliat  an  innocent  and  unsuspecting  girl  who  marries 
a  man  afflicted  with  a  chronic,  contagious  and  hereditary 
venereal  disease,  and  who,  therefore,  refuses  to  consummate  the 
marriage,  may  not  procure  a  decree  annulling  the  same 
because  of  the  fraud  involved  in  the  existence  of  such  a  condi- 
tion and  its  conceal.nent  from  her. 

The  statute  of  this  state  relating  to  marriages  and  the 
annulment  tliereof,  among  other  things,  provides:  "When 
either  of  tlie  parties  to  a  marriage  shall  be  incapable,  for 
want  of  age  or  understanding,  of  consenting  to  a  marriage,  or 
shall  be  incapable  from  physical  causes,  of  entering  into  the 
marriage  state,  or  when  the  consent  of  either  party  shall  have 
been  obtained  by  force  or  fraud,  the  marriage  shall  be  void, 
from  the  time  its  nullity  shall  be  declared  by  a  court  of  com- 
petent authority."     (2  R.  S.  pt.  2,  ch.  8,  tit.  1,  §  4.) 

The  findings  of  fact  in  this  case  were  in  the  plaintiff's  favor 
and  sul)8ta]jtially  included  all  the  allegations  of  the  complaint. 
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But  the  relief  sought  was  denied  upon  the  ground  that  the 
defendant,  two  years  after  the  marriage,  had  practically 
recovered.  What  a  practical  recovery  from  such  a  disease 
may  import,  where  it  lias  existed  for  more  than  two  years, 
with  the  danger  of  its  return  and  ultimate  transmission,  it  is 
difficult,  if  not  impossible,  to  determine.  But  it  is  certain  at^ 
least  that  at  the  time  of  the  marriage  the  defendant  was 
incapable  of  meeting  the  obligations  and  performing  the  func- 
tions of  the  marital  relation,  and  was  morally  and  physically 
unfit  to  become  or  continue  to  be  the  husband  of  a  pure  and 
innocent  girl.  When  he  concealed  that  condition  from  her 
and  still  induced  her  to  marry  him  in  ignorance  tiiereof,  he 
was  guilty  of  a  base  and  unmitigated  fraud  as  to  a  matter 
essential  to  the  relation  into  which  they  contracted  to  enter. 
Obviously  the  principle  that  refuses  relief  in  cases  of  ordinar^'^ 
ill-health  after  the  marriage  contract  has  been  actually  consum- 
mated has  no  application  to  a  case  like  this,  where  there  has 
been  no  consummation  and  the  disease  is  one  involving  dis- 
grace in  its  contraction  and  presence,  contagion  in  marital 
association,  and  includes  danger  of  transmission  and  heredity 
that  even  science  cannot  fathom  or  certainly  define.  The 
suppression  of  the  presence  of  a  disease  including  such  dire 
and  disastrous  possibilities,  directly  affecting  the  marital  rela- 
tion, constitutes  a  fraud  which  clearly  entitles  the  innocent 
party  to  a  decree  annulling  the  marriage  contract,  particularly 
when  it  has  not  been  consummated. 

"  Marriage  begins  by  contract  and  results  in  a  status.  If, 
before  children  are  begotten,  before  debts  are  created,  real 
estate  involved,  and  the  community  have  long  recognized  the 
relation,  the  injured  party  seeks  relief  from  fraud,  error  or 
duress,  it  seems  clear  that  no  consideration  of  public  policy 
will  prevent  a  court  from  annulling  a  marriage  where  the 
relation  has  not  fully  ripened  into  the  complications  of  a  pub- 
lic status.  In  such  case  the  marriage  is  but  little  more  than  a 
contract ;  and,  in  view  of  the  serious  consequences  to  follow, 
the  degree  of  fraud  which  vitiates  a  contract  should  be  suffi- 
cient."    (Nelson  on  Marriage  and  Divorce,  §  600.)     "  Where 
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there  has  been  no  consummation,  any  fraud  which  would  be 
suflBcient  to  annul  a  contract  should  in  reason  be  sufficient  to 
annul  a  marriage  ceremony.  Ko  satisfactory  reason  of  the 
law  will  justify  the  coui'ts  in  declaring  valid  such  a  contract 
marriage  when  tainted  with  fraud  or  duress  where  the  only 
effect  will  be  the  punishment  of  the  innocent  and  the  confisca- 
tion of  his  or  her  property  by  the  deception.  If  the  marriage 
is  declared  valid  it  will  exist  in  name  only,  preventing  both 
parties  from  marrying  again  and  bringing  the  marriage  rela- 
tion into  disrepute.  Every  reason  for  relief  from  fraud  is 
applicable  here,  where  a  denial  of  relief  is  fraught  with  evil 
consequences  much  greater  than  those  flowing  from  ordinary 
conduct."  (Id.  602.)  "  Whatever  of  fraud,  of  error,  or  duress 
will  vitiate  any  other  contract,  should  ordinarily  be  received 
as  sufficient  to  vitiate  the  mere  marriage  contract,  whether 
executory  or  executed,  viewed  as  a  thing  separate  from  the 
consummation  which  follows."  (1  Bishop  on  Marriage  and 
Divorce,  §  166  et  seq.) 

This  principle  was  very  clearly  and  concisely  stated  by 
Woodward,  J.,  in  di  Loremo  v.  di  Lorenzo  (71  App.  Div. 
509, 519)  as  follows :  "  When,  however,  the  fraud  is  discovered 
before  the  marriage  is  consummated,  and  the  innocent  party 
refuses  to  cohabit,  the  marriage  is  so  inchoate  and  incomplete 
that  the  status  of  the  parties  is  similar  to  that  of  parties  to  an 
executory  contract,  and  may  be  annulled  without  violating  any 
considerations  of  public  policy." 

This  court,  in  Kajek  v.  Goldman  (150  N.  Y.  176,  179),  in 
discussing  the  question  of  the  marital  relation,  made  this 
remark  :  "  It  is  difficult  to  see  why  a  fraud,  which,  if  practiced 
with  reference  to  a  contract  relating  to  property  merely,  would 
support  an  action,  should  not  be  given  the  same  effect  when 
it  involves  a  contract  affecting  not  only  property  rights, 
but  also  the  most  sacred  relation  of  life."  This  principle 
seems  quite  applicable  where  the  marriage  rests  in  contract 
alone,  and  has  not  ripened  into  "the  complications  of  a  public 
status.^^  Again,  in  di  Lorenzo  v.  di  Lorenzo  (174  N.  Y. 
467,  472),  which  was  an  action  to  annul  a  marriage  contract 
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upon  the  ground  of  fraud,  it  was  said :  •'  The  free  and  full 
consent,  which  is  of  the  essence  of  all  ordinary  contracts,  is 
expressly  made  by  the  statute  necessary  to  the  validity  of  the 
marriage  contract.  The  minds  of  the  parties  must  meet  in 
one  intention.  It  is  a  general  rule  that  every  misrepresenta- 
tion of  a  material  fact,  made  with  the  intention  to  induce 
another  to  enter  into  an  agreement  and  without  which  he 
would  not  have  done  so,  justifies  the  court  in  vacating  the 
agreement.  It  is  obvious  that  no  one  would  obligate  himself 
by  a  contract  if  he  knew  that  a  material  representation,  enter- 
ing into  the  reason  for  his  consent,  was  untrue.  There  is  no 
valid  reason  for  excepting  the  marriage  contract  from  the 
general  rule.  In  this  case  the  representation  of  the  defendant 
was  as  to  a  fact,  except  for  the  truth  of  which  the  necessary 
consent  of  the  plaintiff  would  not  have  been  obtained  to  the 
marriage.  *  *  *  The  minds  of  the  parties  did  not  meet 
upon  a  common  basis  of  operation.  The  artifice  was  such  as 
to  deceive  a  reasonably  prudent  person  and  to  appeal  to  his 
sense  of  honor  and  of  duty.  The  plaintiflE  had  a  right  to  rely 
upon  the  defendant's  statement  of  a  fact,  tlie  truth  of  which 
was  known  to  her  and  unknown  to  him,  and  he  was  under  no 
obligation  to  verify  a  statement,  to  the  truth  of  which  she  had 
pledged  herself.  It  was  a  gross  fraud,  and,  upon  reason,  as 
upon  authority,  I  think  it  afforded  a  sufficient  ground  for  a 
decree  annulling  the  marriage."  In  that  case  the  representa- 
tion was  tliat  the  defendant  had  been  delivered  of  a  child  of 
which  the  plaintiff  was  the  father.  While  it  may  well  be  said 
that  the  cases  to  which  we  have  previously  referred  are  not 
precisely  analogous  to  the  case  at  bar,  yet  the  principles  laid 
down  by  the  text  writers  and  in  those  cases  estabUsh  a  general 
doctrine  more  or  less  applicable  to  the  case  under  consideration. 
There  is,  however,  another  line  of  cases  more  closely 
resembling  the  case  at  bar,  which  will  now  be  considered. 
Smith  V.  Smith  (171  Mass.  404,  408)  was  an  action  to  pro- 
cure a  sentence  of  nullity  of  marriage.  In  that  case  it  was 
held  that  it  was  within  the  power  of  the  Superior  Court  to 
enter  a  decree  declaring  a  marriage  void  where  it  appeared 
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that  the  libelant,  after  the  ceremony  and  before  the  consum- 
mation of  the  marriage,  on  learning  that  the  respondent  was 
afflicted  with  a  venereal  disease,  refused  to  live  with  him.  The 
court  in  discussing  that  case  said :  "  The  case  at  bar  rests 
solely  upon  fraud  in  regard  to  the  bodily  condition  of  the 
libelee.  As  we  have  already  seen,  the  previous  unchastity  of 
the  libelee  is  not  enough  to  entitle  the  libelant  to  relief. 
Indeed,  we  are-  not  quite  certain  from  the  report  that  the 
libelee  might  not  have  been  constitutionally  affected  vrith  the 
disease  from  his  birth.  But,  on  the  findings  of  the  judge,  his 
concealed  disease  was  such  as  would  leave  with  him  no 
foundation  on  which  the  marriage  relation  could  properly 
rest.  It  had  advanced  to  such  a  stage  as  probably  to  be 
incurable.  The  libelant  could  not  live  with  him  as  his  wife 
without  making  herself  a  victim  for  life,  and  giving  to  her 
offspring,  if  she  had  any,  an  inheritance  of  disease  and  suffer- 
ing. While  this  case  lacks  the  element  of  introducing  a 
bastard  child  into  the  husband's  family,  which  existed  in 
Reynolds  v.  Reynolds  (3  Allen,  605),  it  has  the  element  of  a 
loathsome  incurable  contagious  disease  to  be  communicated 
to  the  wife,  which  the  other  had  not.  Few  if  any  would  be 
bold  enough  to  say  that  it  was  the  duty  of  the  libelant,  on 
discovery  of  the  fraud  before  the  consummation  of  the  mar- 
riage, to  give  herself  up  as  a  sacrifice,  and  to  become  a  party 
to  the  transmission  of  such  a  disease  to  her  posterity."  This 
case  was  followed  by  the  case  of  Vondal  v.  Vondal  (175 
Mass.  383),  where  it  was  held  that  the  concealed  existence  of 
a  venereal  disease  in  one  of  the  parties  to  a  marriage  which 
has  been  consummated  is  not  a  sufficient  ground  for  the  annul- 
ment of  the  marriage,  but  that  case  turned  upon  the  fact  of 
a  ])resumed  consuumiation  of  the  marriage  by  cohabitation 
within  four  months  after  its  celebration. 

In  an  anonymous  case  (21  Misc.  Rep.  765)  the  facts  were 
in  all  essential  respects  identical  with  the  facts  in  this  case, 
and  it  was  held  by  the  referee  before  whom  it  was  tried  that 
the  marriage  should  be  annulled  upon  the  ground  that  the 
presence  of  such  a  disease  was  a  fraud  upon  the  plaintiff; 
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that  the  contract  having  been  made  in  reliance  upon  the 
representation  of  the  defendant  that  he  was  in  good  health, 
an  annulment  of  the  marriage  was  recommended.  In  that 
action  the  learned  referee  refers  to  an  unreported  case,  decided 
in  July,  1897,  by  Mr.  Justice  Truax,  wherein  a  marriage  was 
dissolved  for  fraud  in  the  suppression  by  the  defendant  of  the 
fact  that  he  was  affected  at  the  time  of  the  marriage  with 
syphilis  which  he  gave  to  his  wife  and  which  was  transmitted 
to  a  child  born  of  the  marriage  who  afterwards  died.  In 
Meyer  v.  Meyer  (49  How.  Pr.  311)  a  similar  doctrine  was 
held.  Jiijder  v.  liyder  (66  Vt.  158)  is  to  the  effect  that  if 
the  wife,  at  the  time  of  contracting  the  marriage  relation,  con- 
ceals from  lier  husband  the  fact  that  she  has  chronic  and 
incurable  syphilis,  it  would  amount  to  a  fraud  for  which  the 
marriage  may  be  annulled  under  the  statute  which  provides, 
"  the  marriage  contract  may  be  annulled  when,  at  the  time  of 
the  marriage,  either  party  *  *  *  was  *  *  *  physi- 
cally incapable  of  entering  into  the  marriage  state,  or  when 
the  consent  of  either  party  was  obtained  by  force  or  fraud." 
Without  further  discussion  of  this  question,  we  are  clearly  of 
the  opinion  that  the  plaintiff  was  entitled  to  the  relief  sought 
in  this  action,  and  this  conclusion  is  justified  by  the  principle 
of  these  authorities,  (it  is  evident  that  the  marriage  not  hav- 
ing been  consummated,  the  usual  considerations  of  public 
policy  which  apply  to  a  case  where  tlie  relation  has  by  con- 
summation of  the  marriage  ripened  into  a  public  statics  do  not 
exist  here.  )  There  was  between  these  parties  little  more  than 
a  contract  to  marry,  and  we  are  aware  of  no  principle  of 
public  policy  which  would  be  subverted  by  annulling  this 
marriage,  or  which  requires  us  to  compel  the  plaintiff  to  con- 
summate the  marriage  and  give  herself  up  as  a  sacrifice  to  the 
possibilities  involved  in  such  a  course. 

As  we  have  already  seen,  the  learned  Appellate  Division 
entertained  the  same  opinion  as  that  reached  by  this  court 
upon  the  merits  of  this  action,  but  affirmed  the  judgment  on 
the  ground  of  some  supposed  collusion  between  the  parties. 
No  such  issue  was  raised  on  tlie  trial  or  decided  by  the  trial 
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court.  Presumably  that  conclusion  was  reached  principally 
from  the  fact  that  the  defendant  appeared  by  an  attorney, 
who,  on  the  trial,  waived  the  provisions  of  section  834  of  the 
Code  of  Civil  Procedure  in  the  manner  required  by  section 
836  of  that  act,  thus  enabling  the  plaintiff  to  prove  by  a  phy- 
sician the  physical  condition  of  the  defendant  when  the  mar- 
riage contract  was  entered  into,  which  she  could  not  have 
done  in  that  manner  except  by  such  waiver.  If  there 
remained  in  the  defendant  a  single  spark  of  manhood,  how 
could  he  have  done  otherwise  ?  Moreover,  the  record  tends 
to  disclose  that  this  course  was  pursued  by  the  defendant  to 
avoid  being  called  as  a  witness  and  compelled  to  testify  to  his 
own  ignominy  and  disgrace.  It  may  be  that  upon  the  record 
the  learned  Appellate  Division,  by  virtue  of  its  right  to 
examine  into  the  facts,  possessed  authority  to  award  a  new 
trial  upon  the  ground  that  the  plaintiff  was  entitled  to  a  decree 
annulling  her  marriage,  but  it  had  not  the  power  to  affirm  an 
incorrect  and  unwarranted  judgment  upon  some  other  sup- 
posed ground,  not  tried  or  established  at  the  trial,  and  thus 
defeat  the  plaintiff'  and  conclusively  deprive  her  of  a  judg- 
ment upon  the  merits,  to  which  she  was  entitled.  In  Matter 
of  Fitzsimons  (174  N".  Y.  15,  25),  when  the  case  reached  the 
Appellate  Division,  the  question  upon  which  the  motion  was 
decided  by  the  court  below  was  ignored,  and  the  court  held> 
as  a  matter  of  law,  that  the  agreement  was  unconscionable, 
and  in  that  case  on  appeal  to  this  court  it  was  said  :  "  Under 
the  circumstances  it  seems  impossible  that  the  learned  Appel- 
late Division  had  any  jurisdiction  to  review  that  question 
when  there  was  no  issue  raising  it  or  trial  presenting  the  facts 
relating  thereto.  Surely  the  appellant  could  not  properly  be 
thrown  out  of  court  and  have  his  petition  dismissed  and  all 
relief  denied,  without  an  opportunity  to  be  heard  upon  the 
question.  *  *  *  When  that  question  has  been  passed  upon 
by  the  trial  court  it  may  be  properly  presented  to  the  learned 
Appellate  Division  for  review,  but  until  it  is  so  presented  that 
court  has  no  right  to  determine  the  question.  *  It  is  one  of 
the  fundamental  principles  of  our  law  that  questions  of  fact 
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are  to  be  tried  and  determined  in  a  court  of  original  jurisdic- 
tion, and  it  is  not  tlie  appropriate  function  of  an  appellate 
court  to  determine  controverted  questions  of  fact  and  render 
final  judgment  upon  such  determination.'"  {Beriedict  v. 
Amoux,  154  N.  Y.  715,  724.) 

Applying  the  principle  of  these  authorities  to  the  question 
under  consideration,  it  becomes  obvious  that  the  Appellate 
Division  exceeded  its  authority  as  a  court  of  review  by  rais- 
ing and  deciding  a  new  issue  and  thereupon  affirming  a  judg- 
ment which  was  otherwise  invalid  and  should  have  been 
reversed. 

The  judgments  of  the  Special  Term  and  the  Appellate 
Division  should  be  reversed  and  a  new  trial  ordered,  costs  to 
await  the  final  award  herein. 

Paeker,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Werner, 
JJ.,  concur ;  Gray,  J.,  absent. 

Judgments  reversed,  etc. 


Henrietta  Meyer,   Respondent,  v.  The   Supreme   Lodge, 
Knights  of  Pythias,  Appellant. 

1.  Contract  —  When  Consummated  in  the  State  of  New  York  and 
Enporceablb  According  to  Its  Laws.  A  certificate  of  membersbip 
issued  by  a  fraternal  mutual  benefit  corporation  organized  under  Federal 
statutes,  tbrougb  its  officers  at  Chicago,  in  the  state  of  Illinois,  to  a 
resident  of  the  state  of  New  York,  upon  which  was  printed,  "  I  hereby 
accept  this  certificate  of  membership  subject  to  all  the  conditions  therein 
contained,"  signed  by  the  applicant  and  dated  at  New  York,  one  of  which 
conditions  was  that  it  was  first  to  take  effect  as  a  binding  obligation  when 
the  acceptance  was  executed  by  him,  is  a  contract  consummated  in  the 
state  of  New  York  and  is  to  be  enforced  according  to  the  laws  of  that 
state.  The  provisions  of  sections  834  and  836  of  the  Code  of  Civil  Pro- 
cedure, therefore,  prohibiting  the  disclosure  by  a  physician  of  professional 
information,  unless  they  have  been  expressly  waived  upon  the  trial  by 
the  personal  representatives  of  the  deceased,  apply  to  such  a  contract 
although  it  contained  a  waiver  of  them  by  the  applicant;  and  the  pro- 
hibition of  the  Federal  Constitution  against  legislation  in  impairment 
of  contracts  has  no  application. 
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2.  EviDBNCB  —  When  Professional  Treatment  by  Physician 
Against  Protest  of  Patient  Establishes  Professional  Rei^ations 
Between  Them  —  Information  Acquired  by  Such  Physician  Pro- 
tected FROM  Disclosure  under  Code  Civ.  Pro.  §  834.  When  one 
who  is  sick  unto  death  is  in  fact  treated  by  a  pliysician  as  a  patient,  even 
against  his  will,  he  becomes  the  patient  of  that  physician  by  operation  of 
law;  the  same  is  true  of  one  who  is  unconscious  and  unable  to  speak  for 
himself.  Any  information,  which  is  necessary  to  enable  such  physi- 
cian to  act  as  such,  is  acquired  'Mn  attending  a  patient  in  a  professional 
capacity"  within  the  meaning  of  section  834  of  the  Code  of  Civil  Pro- 
cedure and  is  protected  from  disclosure. 

Meyer  v.  Knights  <f  Pythiaa,  82  App.  Div.  359,  affirmed. 

(Argued  February  28,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  30,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  dissenting  opinion. 

Laurence  G,  Goodhart  and  Carlos  II,  Hardy  for  appellant. 
The  terms  of  the  benefit  certificate  issued  by  the  defendant  to 
Emanuel  Meyer,  the  laws  and  rules  of  the  defendant,  together 
with  the  application  for  membership  by  Emanuel  Meyer,* 
constitute  the  contract  which  existed  between  the  member 
and  the  society,  which  instruments  construed  together  measure 
the  rights  of  the  litigants,  and  are  binding  in  all  respects  upon 
the  plaintiff.  {Salmi  v.  Phinney^  134:  N.  Y.  143  ;  Hellenr 
lerg  v.  District  No.  i,  94  N.  Y.  580 ;  Sanger  v.  Rothschild^ 
123  N.  Y.  677 ;  Grossman  v.  Svpreme  Lodge,  13  N".  Y.  S.  R. 
592;  Fulleiiwider  v.  Royal  League,  180  111.  625.)  The  con- 
tract in  suit  is  within  the  protection  of  the  non-impairment 
clause  of  the  Federal  Constitution.  (U.  S.  Const,  art.  1,  §  9 ; 
Bascorri  v.  Zediker,  48  Xeb.  380 ;  Waldran  v.  Ritchings,  9 
Abb.  Pr.  [N.  S.]'359;  Armstrong  v.  ^6'«i5,  112  N.  C.  59 ; 
K  L.  Society  v.  CUm^nts,  140  IT.  S.  226 ;  CarroUton  v.  A. 
C.  Co.,  124  Fed.  Rep.  25  ;  Shelton  v.  Ilaxtun,  91  N.  Y.  124; 
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Mclntyre  v.  Pari*,  3  Mete.  207 ;  MiUiken  v.  Prattj  125 
Mass.  374 ;  Gay  v.  Hainey,  89  111.  221 ;  Buchanan  v.  D. 
Nat.  Bcmk,  55  Fed.  Rep.  223  ;  W.T,(b  C.  Co.  v.  Eilderhouae, 
87  N.  Y.  430.)  The  trial  court  erred  in  excluding  the  testi- 
mony of  the  witness  Bruso.  {Chiffithav.  M.  S.  By.  Go.^  171 
N.  Y.  106 ;  PeopU  v.  Koemer,  154  N.  Y.  355 ;  Fisher  v. 
Fisher,  129  N.  Y.  654 ;  PeopU  v.  Schuyler,  106  N.  Y.  298.) 

O^^  -K  Droege  and  «/.  Lawrence  Friedmann  for  respond- 
ent. There  is  nothing  in  the  record  to  show  that  the  contract 
was  not  executed  in  the  state  of  New  York.  (Z.  0.  Bank  v. 
Judson,  122  N.  Y.  278 ;  Daley  v.  Brown,  167  K.  Y.  381.) 
The  non-impairment  clause  of  the  Federal  Constitution  has 
not  the  slightest  application  to  the  present  case.  {Holden  v. 
M.  L.  Ins.  Go.,  165  N.  Y.  13 ;  Dams  v.  Supreme  Lodge, 
Knights  of  H<mor,  165  N.  Y.  169.)  The  testimony  of  the 
physician  who  attended  the  deceased  was  properly  excluded 
under  sections  834  and  836  of  the  Code  of  Civil  Procedure. 
{B.,  etc..  Go.  V.  Knights  Templar,  126  N.  Y.  450 ;  Dams  v. 
Supreme  Lodge,  165  N.  Y.  159 ;  Holden  v,  M.  L.  Ins.  Go., 
165  N.  Y.  13.)  The  testimony  of  the  witness  Bruso,  who  was 
a  physician  attending  the  deceased  in  his  capacity  as  physician, 
was  properly  excluded.  {Benihan  v.  Dennin,  103  N.  Y. 
573 ;  Grathan  v.  M.  L.  Ins.  Go.,  24  Hun,  43.) 

Vann,  J.  The  deceased  was  in  extremis,  incapable  of 
acting  or  deciding  for  himself,  and  from  the  necessity  of  the 
case  any  one  was  authorized  to  call  a  physician  to  treat  him. 
Without  the  knowledge  or  consent  of  the  dying  man  Dr. 
Bruso  was  called  for  that  purpose  and  for  that  purpose  alone 
he  attended.  He  found  Mr.  Meyer,  the  deceased,  in  bed  in 
an  upper  room  of  a  hotel  ^^  suffering  intense  pain  and  vomit- 
ing." Meyer  told  him  to  get  out  of  the  room,  that  he  did  not 
want  him  there,  but  he  did  not  leave.  He  remained  to  treat 
him  as  a  physician,  and  in  order  to  treat  him  intelligently 
tried  to  find  out  what  the  matter  was.  He  learned  from 
Meyer,  partly  in  answer  to  questions  and  partly  through 
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voluntary  disclosures,  that  he  had  taken  a  preparation  of 
arsenic,  known  as  Rough  on  Rats,  "because  he  wanted  to 
die."  From  this  information,  and  from  observation  of  the 
physical  symptoms,  he  decided  that  Meyer  was  suffering  from 
arsenical  poisoning.  Thus  informed  as  to  the  nature  of  the 
disease,  he  at  once  administered  a  remedy  and  soon  followed 
it  by  another.  The  helpless  man,  without  friends  to  aid  or 
advise,  hopeless  of  life  and  courting  death,  objected  and  tried 
to  curse  him  away  from  his  bedside.  The  doctor,  loyal  to  the 
instincts  of  his  profession,  refused  to  listen  to  the  ravings  of 
the  would-be  suicide  and  continued  to  prescribe  in  order  to 
relieve  suffering  and  prolong  life.  Upon  the  trial  he  was  not 
allowed  to  disclose  the  information  acquired  under  these  cir- 
cumstances, and  we  are  now  to  determine  whether  there  was 
enough  evidence  to  warrant  the  trial  judge  in  deciding,  as  a 
preliminary  question  of  fact,  that  such  information  was 
acquired  "  in  attending  a  patient,  in  a  professional  capacity," 
and  that  it  "was  necessary  to  enable  him  to  act  in  that 
capacity."  (Code  Civ.  Pro.*§  834 ;  Griffiths  v.  Met.  St.  By. 
Co.,  171  N.  Y.  106,  111.) 

The  learned  doctor  was  called  as  a  physician ;  'he  attended 
as  a  physician ;  he  made  a  diagnosis  as  a  physician  and  he 
administered  remedies  as  a  physician.  In  all  that  he  did  he 
acted  in  a  professional  capacity.  While  it  is  true  that  in  all 
he  did  he  acted  against  the  will  and  in  spite  of  the  remonstrance 
of  a  man  whose  condition  imperatively  called  for  professional 
treatment,  still  the  meeting  was  professional  in  nature,  and 
all  that  he  said  or  did  was  strictly  in  the  line  of  his  profession. 
Was  the  subject  any  the  less  "  a  patient "  within  the  meaning 
and  object  of  the  statute,  because  he  was  forced  to  submit  to 
ministrations  designed  to  save  his  life  ?  W^_tbe,dootor  gniUy 
of  assault  when  he  gave  the  hypodermic  injection  ?  "^Zia  he 
bound  to  leave  him  there  to  die  without  an  effort  to  help  him  ? 
Was  the  statute  designed  to  protect  those  only  who  are 
treated  by  consent,  but  not  those  treated  through  necessity  f 
Does  it  not  mean  by  "  a  patient "  at  least  one  who  is  con- 
sciously treated  by  a  physician  even  without  his  consent,  wheq 
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the  facts  tend  to  show  tliat  through  bodilj  suffering  his  mind 
had  partially  lost  its  hold  ?  Do  our  humane  laws  make  it  the 
duty  of  a  physician  to  leave  the  bedside  of  a  dying  man,  because 
_he  demands  it,  and  if  he  remains  and  relieves  him  by  physical 
touch,  hold  him  guilty  of  assault  ?  Eitlier  Dr.  Bruso  was  the 
physician  of  Mr.  Meyer  or  he  committed  an  assault  upon  him 
and  was  guilty  of  a  crime.  If  the  wife  of  the  deceased  had 
called  the  doctor  she  would  have  acted  as  an  agent  by  implied 
authority ;  the  bell  boy  who  in  fact  called  him  also  acted  upon 
implied  authority,  and  when  the  doctor  came  the  act  of  the 
agent  in  calling  him,  if  subject  to  revocation  in  the  actual 
case,  would  have  been  in  the  supposed  case.  While  the  doctor 
iu^tker  case  could  have  retired,  if  he  remained  in  either  he 
remained  as  a  physician,  the  sick  man  became  his  patient  and 
he  was  acting  in  a  professional  capacity  when,  as  a  duly 
licensed  physician,  he  actually  treated  Mr.  Meyer  as  a  patient. 
When  one  who  is  sick  unto  death  is  in  fact  treated  by  a 
physician  as  a  patient  even  against  his  will,  he  becomes  the 
patient  of  that  physician  by  operation  of  law.  The  same  is 
true  of  one  who  is  unconscious  and  unable  to  speak  for  him- 
self. If  the  deceased  had  been  in  a  comatose  state  when  the 
physician  arrived,  the  existence  of  the  professional  relation 
could  not  be  questioned.  The  relation  of  physician  and 
patient,  so  far  as  the  statute  under  consideration  is  concerned, 
springs  from  the  fact  of  j[)rofos.sioi]al  treatment,  independent 
of  the  causes  which  led  to  such  treatment.  An  examination 
made  in  order  to  prescribe  establishes  the  same  relation.  I 
am  of  opinion  that  Dr.  Bruso,  who  treated  the  deceased  at 
the  hotel,  occupied  the  same  confidential  relation  to  him  as  did 
the  physicians  at  the  hospital.  The  fact  that  the  patient  told 
the  doctor  several  times  to  let  him  alone  as  he  wished  to  die, 
expressing  himself  in  a  brutal  and  profane  manner,  does 
not,  in  my  judgment,  negative  the  existence  of  the  rela- 
tion of  physician  and  patient.  As  was  said  by  Judge 
Earl  in  Re7iihan  v.  Deniiin  (103  N.  Y.  573,  578) :  "  Dr. 
Bontecou  was  a  person  duly  authorized  to  practice  physic. 
Whatever  information  he  had  about  the  condition  of  the  tes 
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tator  he  acquired  while  attending  him  as  a  patient.  It  is 
true  that  the  testator  did  not  call  him  or  procure  his 
attendance,  but  he  did  not  thrust  himself  into  his  presence 
or  intrude  there.  He  was  called  by  the  attending  physi- 
cian and  went  in  his  professional  capacity  to  see  the  patient, 
and  that  was  enough  to  bring  the  case  within  the  statute. 
It  is  quite  common  for  physicians  to  be  summoned  by  the 
friends  of  the  patient  or  even  by  strangers  about  him,  and  the 
statute  would  be  robbed  of  much  of  its  virtue  if  a  physician 
thus  called  were  to  be  excluded  from  its  provisions  because 
*  *  *  he  was  not  employed  by  the  patient  nor  a  contract 
relation  created  between  him  and  the  patient. .  To  bring  the 
case  within  the  statute  it  is  sufHcient  that  the  person  attended 
as  a  physician  upon  the  patient  and  obtained  his  information 
in  that  capacity."  So  in  Peojjle  v.  Marjjhy  (101  N.  Y.  126) 
it  was  held  that  the  fact  that  the  physician  was  selected  and 
sent  by  the  district  attorney  to  attend  the  patient,  after  the  com- 
mission of  a  crime  against  her  person,  did  not  affect  the  question. 
When  a  physician  is  sent  by  a  prosecuting  officer  to  make 
a  report  upon  the  sanity  of  a  prisoner,  if  he  does  not  treat  or 
prescribe  for  the  subject,  the  statements  of  the  latter  are  not 
protected  {People  v.  SUney^  137  N.  Y.  570) ;  but  even 
though  a  physician  is  sent  for  the  sole  purpose  of  examining 
as  to  sanity,  if  he  prescribes  for  the  prisoner  during  the  visit, 
the  relation  of  physician  and  patient  is  thereby  created  and  the 
disclosures  made  are  within  the  statute.  {People  v.  Stmtt^  3 
Parker's  Cr.  R.  670 ;  Weitz  v.  Moimd  City  By,  Co.,  53  Mo. 
App.  39 ;  Freel  v.  Market  St,  C.  liy,  Co,,  97  Cal.  40  ;  Colorado 
Fuel  cfc  Iron.  Co,  v.  Cummlngs^  8  Colo.  App.  541.  See,  also, 
Grossman  v.  Suprerne  Lodge,  6  N.  Y.  Sup  p.  821 ;  Grattan  v. 
Metro.  Life  Ins.  Co,,  24  Ilun,  43 ;  Edingtoii  v.  Mutual  Life 
Ins,  Co,,  67  N.  Y.  185.)  The  fact  of  treatment  is  the  decisive 
test  in  this  case.  Meyer  was  treated  by  the  witness  as  a  physi- 
cian and  answered  his  questions  knowing  that  he  was  a  physician 
and  that  he  was  about  to  prescribe  for  him  against  his  will.  As 
was  well  said  by  the  learned  judges  of  the  Appellate  Division : 
"  The  language  (of  the  statute)  is  broad  enough  to  cover  cases  of 
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medical  attendance,  whether  such  attendance  results  from  the 
volnntary  call  of  the  patient  upon  the  physician  or  from  the  1 
exigencies  of  the  patient's  situation.     If  the  relation  is  that  I 
of  a  physician  attending  a  patient  in  a  professional  capacity,  no  I 
matter  how  the  relation  was  brought  about,  the  sections  apply^" 

In  Griffiths  v.  Met.  St.  Ry.  Co,  (171  N.  Y.  106),  relied  upon 
by  the  appellant,  there  was  no  evidence  that  tlie  physician 
acted  in  a  professional  capacity,  or  even  that  the  supposed 
patient  knew  he  was  a  physician.  The  doctor  in  that  case 
testified  that  at  the  time  he  acquired  the  information  he  did 
not  "  treat  him  in  any  sense  as  a  physician ; "  that  his  con- 
versation with  him  did  not  relate  to  his  physicial  condition 
but  was  confined  "  to  the  method  of  the  accident  and  that 
whatever  he  said  was  entirely  distinct  from  any  treatment  or 
visit  of  a  physician,  or  anything  of  that  sort ; "  that  while  he 
had  rendered  "first  aid"  to  the  plaintiflE  in  a  drug  store 
immediately  after  the  accident  when  no  statement  was  made, 
"  he  did  not  think  the  plaintiff  knew  that  he  was  the  physician 
who  treated  him  at  the  drug  store  and  that  he  did  not  advise 
him  of  the  fact  until  after  the  plaintiff  had  given  him  a 
statement."  Judge  Werner,  writing  for  this  court,  said: 
"  Here  there  are  no  facts  shown  which  would  warrant  the 
presumption  that  the  relation  of  physician  and  patient  existed, 
or  that  would  justify  the  conclusion  that  the  conversation  the 
doctor  was  about  to  give  had  any  relation  to  professional 
treatment." 

I  think  that  the  statute  impresses  absolute  secrecy  upon  all 
knowledge  acquired  by  a  physician  in  a  sickroom  that  is  neces- 
sary to  enable  him  to  properly  treat  the  sick  person,  whether 
the  treatment  be  with  or  without  his  consent.  While  I  agree 
with  Judge  Gray  in  his  conclusion  as  to  the  first  question 
considered  by  him,  I  differ  as  to  the  last  and  for  the  reasons 
stated  vote  in  favor  of  attirmance,  with  costs. 

Gray,  J.  (dissenting).  Tlie  action  was  brought  to  recover 
against  the  defendant,  a  fraternal,  mutual  benefit  corporation, 
organized  under  the  acts  of  the  (.^ongress  of  the  United  States, 
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upon  a  certificate  of  membership  issued  to  Emanuel  Meyer ; 
by  wiiich  it  promised  to  pay,  upon  his  death,  to  his  wife,  this 
plaintiil,  the  sum  of  $2,000.  The  defendant  alleged,  in 
defense  of  the  action,  that  the  death  of  Meyer  was  the  result 
of  suicide ;  which,  within  the  terms  of  the  agreement  of  the 
parties,  avoided  the  certificate.  Upon  the  trial  of  the  issues, 
the  defendant,  claiming  the  affirmative  and  not  questioning 
plaintiff's  preliminary  proofs  to  establish  a  case  under  the 
allegations  of  her  complaint,  was  allowed  to  begin  with  its 
defense  and  its  evidence  was  directed  towards  proving  that 
the  beneficiary  committed  suicide  by  taking  poison.  The 
trial  judge  submitted  to  the  jury  the  one  question,  "  whetlier 
the  deceased  committed  suicide,"  and  upon  their  answering 
"  no ''  to  the  question,  he  directed  judgment  to  be  entered  for 
the  plaintiff.  That  judgment  has  been  affirmed  by  the  Appel- 
late Division  and,  upon  this  appeal,  in  substance,  the  general 
argument  of  the  appellant  is  that  the  waiver  of  the  deceased, 
contained  in  his  application  for  the  insurance  certificate,  of  all 
provisions  of  law,  then,  or  thereafter,  in  force,  prohibiting  any 
physician  from  testifying  to  any  information  acquired  by 
attendance  upon  him,  was  a  part  of  a  contract,  which  had 
been  vaHdly  made  in  the  state  of  Illinois,  and  that  sections 
834:  and  836  of  the  Code  of  Civil  Procedure  of  this  state, 
under  which  such  testimony  is  rendered  inadmissible,  unless 
the  statutory  prohibition  is  waived  upon  the  trial  by  the  per- 
sonal representatives  of  the  deceased,  are  inoperative,  as  being 
in  violation  of  the  provisions  of  the  Federal  Constitution, 
which  prohibit  legislation  in  impairment  of  contracts.  The 
argimient,  further,  is  that  as  to  one  of  the  physicians,  called 
upon  to  testify  for  the  defense,  his  testimony,  certainly,  did 
not  come  within  the  statutory  prohibition  ;  inasmuch  as  the 
necessary  relationship  of  physician  and  patient  did  not  exist. 
AVith  respect  to  the  first  of  these  questions  raised  by  the 
appellant,  whatever  other  answers  might  be  made  to  the 
applicability  of  the  provision  of  the  Federal  Constitution 
relied  upon,  it  is  sufficient  to  say,  now,  that  this  contract  was 
consummated  in  the  state  of  New  York  and  is  to  be  governed, 
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in  its  enforcement,  by  the  laws  of  tliat  state.  The  beneficiary 
was  a  resident  of  this  state  and  there  made  iiis  application 
for  the  insurance.  The  certificate,  issuing  upon  the  application, 
appears,  from  its  language  only,  to  have  been  signed  by  the 
ofiicers  of  the  defendant  at  Chicago,  in  the  state  of  Illinois, 
on  September  20th,  1894  ;  but  upon  it  was  printed  the  follow- 
ing clause :  "  I  hereby  accept  this  certificate  of  membership 
subject  to  all  the  conditions  therein  contained,"  and  that  had 
the  signature  of  the  applicant,  followed  by  the  words, "  Dated 
at  New  York,  this  28th  day  of  September  1894,  attest :  Louis 
Riegel,  Secretary  Section  2179,  Endowment  Rank,  K.  of  P." 
By  the  terms  of  the  certificate,  the  agreement  of  the  defend- 
ant was  subject,  not  only  to  the  conditions  subscribed  to  by 
the  member  in  his  application,  but  "  to  the  further  conditions 
and  agreements  hereinafter  named,"  and  the  clause  contain- 
ing his  acceptance,  above  quoted,  was  one  of  those  "  further 
agreements."  From  these  terms  of  the  agreements  of  tlie 
parties  the  only  natural  conclusion  is  that  the  place  of  the 
contract  was  where  it  was  intended,  and  understood,  to  be 
consummated.  Its  completion  depended  upon  the  execution 
by  the  member  of  the  further  agreement  indorsed  upon  the 
certificate :  namely,  to  accept  it  ^'  subject  to  all  the  conditions 
therein  contained."  The  contract  was  not  completed,  in  the 
sense  that  it  was  binding  upon  either  party  to  it,  until  it  was 
delivered  in  New  York  after  the  execution  by  the  member  of 
the  further  agreement  expressing  his  unqualified  acceptance 
of  its  conditions.  As  matter  of  fact,  the  promise  of  the 
defendant  was  to  pay  the  insurance  moneys  to  the  plaintiff, 
who  resided  in  New  York ;  a  feature  giving  additional  local 
coloring  to  the  contract.  But  the  sufiicient  and  controlling 
fact  is  that,  by  its  terms,  it  was  first  to  take  effect  as  a  bind- 
ing obligation,  when  the  required  agreement  on  the  part  of 
the  member  was  executed  by  him. 

The  difliculty  in  this  case,  which,  in  my  judgment,  entitles 
the  defendant  to  a  new  trial  in  the  action,  is  the  exclusion  of 
the  evidence  of  Dr.  Bruso,  called  as  a  witness  for  the  defend- 
ant and  asked  to  state  a  conversation  had  with  Meyer,  the 
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deceased.  This  witness  was  a  physician,  having  his  ofBce  in 
the  city  of  Buffalo,  in  this  state,  near  to  the  Iroquois  Hotel. 
He  testified  that,  in  the  early  naorning,  one  of  the  bell  boys 
of  the  hotel  came  for  him  and,  upon  entering  one  of  the 
rooms,  he  found  a  man  in  the  bed,  suffering  from  pain  and 
vomiting.  Objection  being  made  to  his  evidence,  which  was 
in  the  form  of  a  deposition,  the  court  put  the  question  :  "  Did 
this  doctor  treat  him."  The  defendant's  counsel  replied : 
"He  inserted  something  hypodermically  into  the  man  against 
his  wish."  The  objection  to  the  testimony  was  sustained,  the 
defendant  excepted  and  the  whole  deposition  of  the  witness 
was  excluded,  under  the  previous  ruling  of  the  court  that 
sections  834  and  836  of  the  Code  of  Civil  Procedure  applied. 
From  the  deposition,  thus  offered  and  excluded,  it  appeared 
that  the  witness  had  a  conversation  with  Meyer,  which  was 
narrated,  so  far  as  material,  as  follows :  "  I  asked  him  what 
he  had  been  doing  and  he  told  me  it  was  none  of  my  damned 
business,  that  he  didn't  want  me  in  there  and  he  wanted  me 
to  get  out  of  there.     *     *    *     I  looked  around  the  room. 

*  *    *     I   found     *     *     *     a   box   of  'Rough   on    Rats' 

*  *     *     empty.     *     *     *     He   told   me  he  had   taken  it 

*  *  *  because  he  wanted  to  die  *  *  *  he  didn't 
want  to  get  well     *     *     *     he  didn't  want  me  to  do  anything. 

*  *  *  I  prepared  a  hypodermic  injection  *  *  *  and 
stimulated  him,  so  he  would  not  die  in  the  Hotel  Iroquois. 

*  *  *  When  I  was  going  to  give  him  the  hypodermic,  he 
said  '  You,  (cursing  him  in  foul  language),  keep  away  from 
here.  Didn't  I  tell  you  before  to  keep  away?'  I  paid  no 
attention  to  him  and  gave  him  the  hypodermic."  The  witness 
was,  then,  asked  if  he  knew  what  was  the  cause  of  the  condi- 
tion of  the  man  and  he  answered,  that  it  was  arsenical  poison- 
ing and  that  the  symptoms  evidenced  it.  The  deceased  was 
immediately  conveyed  from  the  hotel  to  the  hospital ;  where 
he  died  soon  afterwards.  The  evidence  of  Dr.  Bruso  was 
deemed  inadmissible  under  the  provisions  of  section  834  of 
the  Code  ;  which  prohibits  a  physician  from  disclosing  "  any 
information  which  he  acquired   in   attending  a  patient,  in  a 
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professional  capacity,  and  wliich  was  necessary  to  enable  hinji 
to  act  in  that  capacity."     The  agreement  of  the  insured,  con- 
tained in  his  application,  which  waived  for  himself,  his  repre- 
sentatives and  beneficiaries,  "  any  and  all  provisions  of  law, 
now  or  hereafter  in  force,  prohibiting     *     *     *     any  physi- 
cian    *     *     *     attending  me     *     *     *     from  disclosing,  or 
testifying  to,  any  information  acquired   thereby "  and  which 
expressly  consented  to  such  testimony  being  given  in  any  suit, 
was  held    below  to  be  insufficient  to  meet  the  requirement 
of  section  836  of  the  Code,  that  the  provisions  of  section  834 
must  be  expressly  waived  upon  the  trial  by  the  personal  rep- 
resentatives  of    the  deceased    patient.     Such    a  waiver  was 
refused  at  this  trial.     Our  recent  decision  in  Ilolden  v.  Met- 
ropolitan Life  Ins,  Co,^  (165  N.  Y.   13)  justified  the  ruling 
below  ujwn  the  question  of  the  force  of  the  waiver  in  the 
insurance  contract.     Theretofore,   it   had  been    the   rule  to 
regard  such  a  waiver  as  a  binding  part  of  the  contract  of 
insurance  and,  as  sucli,  available  to  the  insurer  in  any  action 
upon  the  policy.     {Foley  v.  Royal  Arca7iu7P,  151  N.  Y.  196.) 
But  was  there  disclosed  that  relationship  of  physician  and 
patient  between  the  deceased  and  Dr.   Bruso,  which  made 
operative  the  prohibitory  provisions  of  section  834  ?     As  the 
inadmissibility  of  such  testimony  is,  only,  because  of  the  stat- 
ute, it  is  quite   important  that    the  case  should  come  very 
clearly  within    its   terms ;  however   liberal  the  construction, 
which  we  should  give  to  an  enactment  intended  to  promote 
the  ends  of   justice.     The  object  of    this  legislation  was  to 
render  privileged  what  communications  are  made  between  a 
physician  and  his  patient ;  but,  obviously,  it  is  essential  that  it 
shall  appear  tliat  the  person  attended  is  his  patient,  in   the 
sense   in  which   such   a   term   is  ordinarily   understood.     In 
Griffiths  v.    Metropolitan   Street  Railway    Company^  (171 
N.  Y.  106),  we,  quite  lately,  had  occasion  to  consider  such  a 
question  under  a  state  of  facts  not,  essentially,  dissimilar  to  that 
now  before  us.     In  that  case  the  plaintiff  brought  his  action 
to  recover  damages  for  injuries  sustained  through  the  negli- 
gence of  the  defendant's  servant,  a  gripman  upon  one  of  its 
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cars.  The  defendant  called  a  physician,  as  a  witness,  who  was 
at  the  scene  of  the  accident,  when  an  ambulance  arrived,  and 
who  rendered  "  first  aid  "  to  the  plaintiff.  The  witness  was, 
also,  an  attending  physician  at  the  hospital,  to  which  the  plain- 
tifiF  was  assisted  by  him  in  the  ambulance ;.  but  he  rendered  no 
further  services  to  him  while  in  the  hospital.  The  witness 
was  asked  to  relate  a  conversation,  which  he  had  with  the 
plaintiff  in  the  hospital,  subsequently  ;  but  the  court  sustained 
an  objection  to  its  admissibility  under  section  834  of  the  Code 
and  the  witness  was  not  allowed  to  testify  to  what  was  said  by 
plaintiff  with  reference  to  his  sufferings,  or  to  the  accident. 
"When  the  case  reached  this  court,  it  was  held  that  the  exclu- 
sion of  the  physician's  evidence  was  an  error ;  for  which  the 
judgment  should  be  reversed  and  a  new  trial  had.  The  deci- 
sion by  this  court  rested  upon  the  ground  that  the  burden 
upon  the  plaintiff  of  showing  that  the  evidence  was  within  the 
statutory  prohibition  had  not  been  met  and  that  the  facts  did 
not  warrant  the  presumption  that  the  relation  of  physician  and 
patient  existed.  The  opinion,  quite  fully,  reviewed  the  cases, 
illustrating  the  application  of  the  statutory  provision  in  ques- 
tion, and  the  rule  was  distinctly  adhered  to  that,  to  warrant 
the  application,  it  must  appear  that  the  relation  of  physician 
and  patient,  at  the  time,  existed  and  that  the  information 
sought  to  be  excluded  was  necessary  to  enable  the  physician 
to  act  as  such.  Previous  to  the  GriffitHs  case  that  rule  had 
been  expressed  in  People  v.  Koe7*ner  (154  N.  Y.  355). 

Can  we  say  that  the  rule  applies  to  such  a  situation,  as  that 
disclosed  in  this  case,  any  more  than  it  did  in  Griffith  case  ?  I 
think  not.  It  seems  to  me  to  be  difficult  to  assert,  with  any 
gravity  of  countenance,  at  least,  with  Meyer  rejecting  the  wit- 
ness' presence  and  services,  and  cursing  him  for  his  interference, 
and  with  the  witness'  determined  efforts  to  prevent  Meyer  from 
dying  in  the  hotel,  whose  servants  had  summoned  him,  that 
the  relation  of  physician  and  patient  arose,  and  that  the  con- 
fidential relation  existed,  which  the  statute  has  in  view  and 
which,  with  a  tender  solicitude  for  a  patient's  interests,  it  is 
designed  to  safeguard. 
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The  inadmissibilit}'  of  the  testimony  of  the  hospital  physi- 
cians rests  upon  a  different  basis.  Both  may,  reasonably,  be 
said  to  have  been  in  attendance  upon  Iiim  as  a  hospital  patient ; 
but,  in  my  opinion,  the  deposition  of  Dr.  Bruso  was  errone- 
ously excluded  and,  therefore,  I  advise  the  reversal  of  the 
judgment. 

O'Brien,  Bartlett  and  Martin,  JJ.,  concur  with  Vann, 
J. ;  Parker,  Ch.  J.,  concurs  with  Gray,  J. ;  Werner,  J., 
absent. 

Judgment  aflSrmed. 


The  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant,  v.  The  Auburn  Interurban  Elec- 
tric Railroad  Company,  Respondent. 

1.  AppEAt  —  When  Failure  to  Find  Other  Facts  Is  Not  Review- 
able Error.  Where  a  judgment  is  sustained  by  findings  of  fact  and 
conclusions  of  law  which  are  supported  by  evidence,  the  failure  of  the 
trial  court  to  find  other  facts,  claimed  to  have  been  established  by  evi- 
dence, is  not  an  error  of  law  reviewable  in  the  Court  of  Appeals. 

2.  Street  Surface  Ra.ilroad8— Extension  Theheop  under  Sec- 
tion 90  OF  Railroad  Law,  Prior  to  the  Enactment  op  Section  59a 
OF  the  Same  Law.  Before  1902,  when  section  59a  of  the  Railroad  Law 
(L.  1902,  ch.  226)  was  enacted,  a  street  surface  railroad  could  extend  its 
lines  under  section  90  of  that  law,  without  obtaining  from  the  board  of 
railroad  commissioners  a  certificate  as  to  public  convenience  and  necessity; 
but  since  the  enactment  of  section  59a,  no  extension  of  a  street  surface 
railroad,  that  will  practically  parallel  such  a  road,  already  constructed  and 
in  operation,  can  be  made  without  such  a  certificate.  The  provisions  of 
section  59a,  therefore,  do  not  apply  to  an  extension  of  the  line  of  a  street 
surface  railroad  corporation  incorporated  in  1895,  which  in  1901  filed  a 
statement  under  section  90  for  a  proposed  extension  of  its  line. 

N.  r.  a  d  II,  R.  M,  M,  Co,  v.  Avburn  I.  E,  B,  E,  Co.,  79  App.  Div. 
645,  affirmed. 

(Argued  February  24,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  30,  1903,  affirming  a  judgment  in  favor  of  defend- 
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aiit  entered  upon  a  decision  of  tlie  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  lUscoGk^  Thomas  Emery  and  Ira  A.  Pla^e  for 
appellant.  The  projected  extension  of  defendant's  street  sur- 
face railroad  is  a  work  of  such  character  as  the  law  forbids 
construction  of  unless  and  until  the  board  of  railroad  com- 
missioners shall  certify  that  public  convenience  and  necessity 
require  it.  {Matter  of  JT.  II.  R.  B.  Co,,  76  Ilun,  76  ;  Mat- 
ter of  A.,  etc.^  li,  12,  Co.^  87  Ilun,  578  ;  Matter  of  IC,  etc., 
li.  It.  Co.,  6  App.  Div.  241 ;  3Ic  WllUams  v.  Jetcett,  U  Misc. 
Rep.  491 ;  Matter  of  A.  cfe  W.  li.  Co.,  37  App.  Div.  162 ; 
Blaschko  V.  ^yur8ter,  156  N.  Y.  437 ;  K'dhourne  v.  Bd.  of 
Suprs.,  62  Ilun,  210;  U.  S.  v.  F!s/ier,  2  Crancli,  358;  &\  S. 
V.  Ireema?i,  3  How.  [U.  S.]  556 ;  Jlatter  of  G.  cfe  J.  By. 
Co.  v.  G.  i&  S.  B.  B.  Co.,  172  X.  Y.  462.) 

George  Barron  for  Skaneateles  Railroad  Com  pan  j-,  by  per- 
mission of  the  court.  The  certificate  of  the  board  of  rail- 
road commissioners  that  the  construction,  maintenance  and 
operation  of  the  defendant's  so-called  extension  of  its  road 
from  Skaneateles  to  the  city  of  Syracuse  "  is  a  public  con- 
venience and  a  necessity,"  was  a  prerequisite  to  its  right  to 
construct  the  saiue.  {People  ex  rel.  v.  Laconihe,  94  X.  Y.  43  ; 
Matter  of  G.  c&  J.  B.  B.  Co.  v.  G.  cfc  S.  B.  B.  Co.,  172  N. 
Y.  462;  C.  B.  Bridge  v.  W.  Bridge,  11  Pet.  20;  Matter  of 
A.,  etc.,  B.  Co.,  86  Hun,  578;  Matter  of  K,  etc.,  B.  Co.,  6 
App.  Div.  245;  3IcWiUi'a//ts  v.  Jewett,  14  Misc.  Rep.  491; 
Matter  of  A.  (fe  U.  B.  Co.,  37  App.  Div.  162  ;  People  ex  rel. 
V.  Bailroad  Comrs.,  160  N.  Y.  202 ;  Bell  v.  Mayor,  etc.,  105 
N.  Y.  139;  Delafield  v.  Brady,  108  X.  Y.  524.) 

William  Notthigliam  for  respondent.  Section  59  of  the 
Railroad  Law  doee  not  apply  to  extensions  of  street  surface 
railroads  under  section  90,  but  has  reference  only  to  the  new 
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roads  described  in  the  articles  of  association  of  railroad  corpora- 
tions organized  after  the  passage  of  that  act.  (L.  1890,  ch. 
565,  §§  59,  90.)  The  passage  by  the  legislature  of  chapter 
226  of  the  Laws  of  1902,  amending  section  59a  of  the  Rail- 
road Law  so  as  to  require  the  consent  of  the  railroad  commis- 
sioners to  extensions  of  street  railroads  outside  of  cities  in  cases 
where  existing  street  surface  railroads  in  operation  would  be 
thus  paralleled,  amounted  to  a  declaration  that  previous  to  the 
amendment  no  extensions  under  section  90  were  witliin  the 
jurisdiction  of  the  railroad  commissioners.  {Matter  of  Miller^ 
110  N.  Y.  216 ;  Matter  of  Ilarleck,  161  N.  Y.  211 ;  People 
ex  rel,  v.  Democrat  to  Committee^  164  X.  Y.  335;  A,  i&  T, 
Co.  V.  Syme^  163  N.  Y.  54,  57 ;  Atigevine  v.  Fleischrnanriy  55 
App.  Div.  106,  109.)  The  interpretation  whicli  had  been 
made  of  sections  59  and  90,  before  the  above  amendment  of 
section  59a,  by  the  uniform  practice  throughout  the  state  of 
making  extensions  of  street  surface  railroads  under  the  latter 
section  without  previous  application  to  the  railroad  commis- 
sioners for  a  certificate  of  public  convenience  and  necessity 
under  section  59  was  proper  and  should  now  be  adopted. 
(Cooley's  Const.  Lim.  67 ;  Endlich  on  Interp.  of  Stat.  505 ; 
People  v.  Daijton,  55  N.  Y.  378 ;  Matter  of  IF.  S,,  etc.,  R. 
R.  Co.,  115  N.  Y.  442 ;  Rohertaon  v.  Downing,  127  U.  S.  613  ; 
Greeiil.  on  Ev.  [10th  ed.]  238 ;  Phillips'  Ev.  [4th  Am.  ed.], 
801,  802 ;  Jferiajfi  v.  Ilarsen,  2  Barb.  Ch.  233 ;  Trozip  v. 
Haig/it,  Ilopk.  Ch.  272.)  The  provisions  of  section  90  of 
the  Railroad  Law  authorize  the  defendant  to  make  this  exten- 
sion of  six  miles  from  the  village  of  Skaneateles  to  the  village 
of  Marcellus,  or  even  to  extend  seventeen  miles  to  the  city  of 
Syracuse,  if  it  had  so  elected.  The  statute  prescribes  no  limit 
to  the  right  to  extend.  {Bohmer  v.  Ilaffen,  35  App.  Div. 
381;  D.,  L.  &  ^Y.  R.  R.  Co.  v.  S.,  L.  cfe  B.  R.  Co.,  28  Misc. 
Rep.  456;  43  App.  Div.  621.) 

Werner,  J.  This  action  was  brought  to  restrain  the 
defendant  from  constructing  and  operating  an  alleged  pro- 
posed extension  of  its  street  surface  railroad  between  the  vil- 
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lage  of  Skaneatelea  and  the  city  of  Syracuse,  in  the  county  of 
Onondaga.  Tlie  complaint  was  framed  upon  the  theories: 
(1)  That  the  alleged  extension  was  invalid  because  the  defend- 
ant had  failed  to  obtain  from  the  board  of  railroad  commis- 
sioners a  certificate  that  public  convenience  and  necessity 
required  it,  and  (2)  that  the  so-called  extension  was  such  only 
in  name  and  was  in  reality  a  new  road,  the  construction  and 
operation  of  which  was  illegal  without  such  certificate.  These 
allegations  of  the  complaint  were  met  by  the  denials  of  the 
answer,  and  upon  the  issue  thus  joined  and  the  proofs  made, 
the  defendant  was  given  a  judgment,  which  has  been  affirmed 
by  the  Appellate  Division. 

The  appellant  now  contends  that  the  findings  of  fact  and 
conclusions  of  law  of  the  learned  trial  court  do  not  support  the 
judgment,  because  the  allegations  of  the  complaint  and  the  evi- 
dence given  in  support  thereof  tend  to  prove  the  construction 
and  operation  of  a  proposed  extension  between  Skaneateles 
and  Syracuse,  while  the  only  findings  and  conclusions  upon 
the  subject  are  to  the  effect  that  a  bona  fide  extension  was 
projected  and  made  between  Skaneateles  and  Marcellus.  Of 
this  contention  it  is  enough  to  say  that  there  is  evidence  to 
support  the  findings  and  conclusions  made,  and  these  are  suffi- 
cient to  sustain  the  judgment  rendered,  unless  the  main  con- 
tention of  the  plaintiff  as  to  the  construction  of  sections  59 
and  90  of  the  Railroad  Law  is  upheld,  in  which  event  the 
judgment  must,  of  course,  be  reversed  without  regard  to  the 
evidence  or  the  findings  of  fact  based  upon  it. 

The  failure  of  the  trial  court  to  find  certain  facts  which  the 
appellant  claims  to  have  established  by  evidence  is  not,  in  the 
present  state  of  this  record,  an  error  of  law  reviewable  by  tin's 
court  {National  Harrow  Co.  v.  Bement  cfe  Sons^  163  N.  T. 
505) ;  and  if  there  is  any  evidence  to  support  the  findings  of 
fact  actually  made,  the  result  in  that  regard  is  binding  upon 
this  court,  even  though  a  different  conclusion  should  or  might 
have  been  reached  in  the  courts  below.  {Ostrom  v.  Greene^ 
161  K  Y.  363.) 

In  the  last  analysis,  therefore,  the  only  question  that  we  can 
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review  is  whether  the  extension  of  defendant's  road,  projected 
and  constructed  as  found  by  the  trial  court,  was  valid  under 
the  statute,  without  the  certificate  of  the  board  of  railroad 
commissioners  as  to  the  public  convenience  and  necessity 
thereof. 

The  defendant  was  organized  in  1895  for  the  purpose  of 
constructing  an  electric  street  surface  railroad  over  certain 
routes  described  in  its  charter.  One  of  these  routes  extended 
from  a  given  point  in  the  city  of  Auburn  in  the  county  of 
Cayuga,  over  and  along  stated  courses  to  the  intersection  of 
Genesee  street  with  the  ea*!»terly  boundary  of  the  village  of 
Skaneateles  in  the  county  of  Onondaga.  The  defendant  had 
complied  witli  the  then  existing  requirements  of  section  59  of 
the  Railroad  Law  which,  among  other  things,  provided  that 
"  no  railroad  corporation  hereafter  formed  shall  exercise  the 
powers  conferred  by  law  xipon  such  corporations  or  begin  the 
construction  of  its  road  *  *  *  until  the  Board  of  Rail- 
road Commissioners  shall  certify  that  *  *  *  public  con- 
venience and  a  necessity  require  the  construction  of  said  rail- 
road as  proposed  in  said  articles  of  association."  The  route 
above  referred  to  was  one  of  the  routes  specified  in  the 
defendant's  articles  of  association.  At  the  time  of  the  com- 
mencement of  tliis  action  the  defendant  had  constructed  and 
was  operating  about  six  and  one-half  miles  of  its  road  over 
that  route,  from  the  point  of  its  beginning  in  the  city  of 
Anbum  to  a  point  in  Genesee  street  at  or  near  its  intersection 
with  Jordan  street  in  the  village  of  Skaneateles,  and  was 
about  to  begin  the  construction  of  the  remainder  of  its  road 
along  Genesee  street  from  its  intersection  with  Jordan  street 
to  the  easterly  boundary  of  the  village  of  Skaneateles.  After 
the  completion  of  its  road  along  this  route  and  on  the  2d 
day  of  October,  1901,  the  defendant  made  and  filed  a  state- 
ment and  certificate  of  a  proposed  extension  of  its  road 
from  its  easterly  •terminus  in  the  village  of  Skaneateles, 
easterl}^  along  specified  courses  for  a  distance  of  about 
six  miles  to  the  village  of  Marcellns  in  the  county  of 
Onondaga.     This    statement  and    certificate  complied  in   all 
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essential  particulars  with  section  90  of  the  Railroad  Law 
which  provides  that  "  Any  street  surface  railroad  corpora- 
tion, at  any  time  proposing  to  extend  its  road  or  to  con- 
struct branches  thereof,  may,  from  time  to  time,  make  and  file 
in  each  of  the  offices  in  which  its  certificate  of  incorporation 
is  filed,  a  statement  of  the  names  and  description  of  the 
streets,  roads,  avenues,  highways,  and  private  property  in  or 
upon  which  it  is  proposed  to  construct,  maintain  or  operate 
such  extensions  or  branches.  Upon  filing  any  such  statement 
and  upon  complying  with  the  conditions  set  forth  in  section 
91  of  the  Railroad  Law,  (whicli  relates  to  the  consents  of  the 
local  authorities  and  adjoining  property  owners  in  cities  and 
villages),  every  such  corporation  shall  have  the  power  and 
privilege  to  construct,  extend,  operate  and  maintain  such  road, 
extensions  or  brandies,  upon  and  along  the  streets,  avenues, 
roads,  highways  and  private  property  named  and  described  in 
its  certificate  of  incorporation  or  in  such  statement." 

The  courts  below  have  held  that  section  59  of  the  Railroad 
Law  as  it  stood  in  1901  had  no  application  to  proposed  exten- 
sions of  then  existing  street  surface  railroads,  and  that  it  was 
not  necessary  for  the  defendant  to  apply  to  the  board  of  rail- 
road commissioners  for  a  certificate  of  public  convenience  and 
necessity  for  the  extension  of  its  road  above  referred  to.  We 
concur  in  that  construction  of  the  statute.  The  history  and 
the  language  of  section  59  very  clearly  indicate  the  legislative 
purpose  behind  its  enactment.  Wlien  it  first  became  a  part 
of  tlic  Railroad  Law  in  1802  street  surface  railroads  were 
expressly  exempted  from  its  provisions.  Thus  it  stood  until 
1895,  when  that  exemption  was  removed.  In  plain  and 
unequivocal  language  it  referred  only  to  new  railroads  to  be 
constructed  by  railroad  corporations  thereafter  to  be  formed. 
In  1902  it  was  amended  (Sec.  59a)  by  providing  that  "any 
street  surface  railroad  company  which  proposes  to  extend  its 
road  l)eyond  the  limits  of  any  city  or  incorporated  village  by 
a  route  which  will  be  practically  parallel  with  a  street  surface 
railroad' already  constructed  and  in  operation  shall  first  obtain 
the  certificate  of  the  Board  of  Railroad  Commissioners  that 
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public  convenience  and  a  necessity  require  the  construction 
of  such  extension  as  provided  in  the  case  of  a  railroad  cor- 
poration newly  formed." 

During  the  whole  of  the  period  from  1890,  when  the  present 
Railroad  Law  was  originally  enacted,  down  to  1902,  when  sec- 
tion 59  was  so  amended  as  to  bring  proposed  extensions  of 
street  surface  railroads  within  the  rule  requiring  the  certificate 
of  the  board  of  railroad  commissioners  as  to  public  con- 
venience and  necessity,  section  90  has  also  been  a  part  of  the 
same  law,  and,  although  amended  in  1893  and  again  in  1895, 
its  substance  has  remained  unchanged  and  it  has  always  dealt 
exclusively  with  extensions  and  branches  of  street  surface 
railroads.  Thus  we  see  that  in  1890,  when  newly  projected 
street  surface  railroads  were  concededly  exempted  from  the 
changed  policy  of  the  state  towards  its  steam  railroads,  as 
manifested  in  section  59  of  the  Railroad  Law,  the  statutory 
provision  (Sec.  90)  for  extensions  of  street  surface  railroads 
was  in  effect  the  same  as  in  1895  when  new  street  surface  rail- 
roads were  placed  upon  the  same  footing  as  new  steam  rail- 
roads, and  this  was  the  condition  of  the  statute  down  to  1902 
when  section  59  was  amended  as  above  stated. 

The  reasons  for  this  difference  in  the  earlier  legislative  treat- 
ment of  the  two  kinds  of  railroads  are  obvious.  Under  the 
law  as  it  stood  prior  to  1890  the  requisite  number  of  persons 
with  sufficient  capital  could  organize  a  railroad  corporation 
and  construct  a  railroad  at  any  time  and  over  any  route  they 
might  choose.  In  the  formative  period  of  our  state  this  was 
doubtless  a  most  beneficent  policy  and  contributed  very 
materially  to  the  development  of  our  commerce  and  resources. 
Experience,  however,  demonstrated  that  railroad  enterprises 
are  not  exceptions  to  the  ordinary  trade  laws  of  supply  and 
demand.  Ill-advised  and  speculative  milroad  enterprises  soon 
emphasized  the  necessity  of  protecting,  not  only  existing  rail- 
road corporations  against  destructive  competition,  but  the 
investing  public  against  the  disastrous  consequences  of  indis- 
criminate and  unrestricted  railroad  schemes  backed  by  allur- 
ing but  impracticable  promise  of  gain.  These  were  the  con- 
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ditions  which  brought  about  the  enactment  of  section  59  as 
part  of  the  Railroad  Law.  The  reasons  for  then  exempting 
street  surface  railroads  from  its  operations  are  equally  appa- 
rent. At  tliat  time  street  surface  railroads  were  operated  by 
liorse  power,  chiefly  in  the  larger  cities,  and  they  were  com- 
paratively few  in  number.  With  the  advent  of  electricity  as 
a  motive  power  new  conditions  were  created.  Not  only  was 
urban  traffic  greatly  augmented,  but  interurban  street  surface 
railroads  were  projected  on  every  hand,  until  the  history  of 
steam  railroads  found  its  counterpart  in  this  new  outlet  for 
corporate  enterprise  and  capital.  In  1895  the  legislature 
again  interposed,  this  time  in  favor  of  existing  street  surface 
railroads  and  the  investing  public^  by  striking  out  of  sec- 
tion 59  the  exemption  in  favor  of  street  surface  railroads, 
thus  placing  all  railroads  of  every  kind  thereafter  to  be 
projected  upon  precisely  the  same  footing.  That  this  amend- 
ment of  section  59  was  not  quite  far  reaching  enough 
has  been  made  evident  by  later  developments  and  legisla- 
tion. After  the  legislation  of  1895,  section  90  of  the 
Railroad  Law  still  gave  practically  unlimited  power  to  extend 
existing  street  surface  railroads.  Under  this  power  long 
interurban  lines  could  be  constructed  by  means  of  successive 
extensions,  and  existing  lines  could  be  paralleled  by  the  same 
methods.  To  remedy  this  new  phase  of  an  old  evil,  section 
59a  was  enacted  in  1902  and,  as  the  law  now  stands,  no 
street  surface  railroad  corporation  can  extend  its  road  beyond 
the  limits  of  any  incorporated  city  or  village,  if  the  effect  of 
such  extension  will  be  to  practiciilly  parallel  any  existing 
street  surface  railroad,  without  fii-st  obtaining  from  the  board 
of  railroad  commissioners  a  certificate  that  public  convenience 
and  a  necessity  require  such  extension. 

The  construction  of  sections  59  and  90  of  the  Railroad  Law, 
supported  by  their  language  and  histor}',  is  reinforced  by  sev- 
eral incidental  considerations.  While  it  is  true  that  these  sec- 
tions must  be  read  together,  it  is  equally  true  that  such  a  read- 
ing is  useful  only  so  far  as  the  two  sections  relate  to  precisely 
the  same  subject.     Originally  section  59  had  reference  only 
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to  steam  railroads,  and  section  90  has  always  dealt- exelii8ively 
with  street  surface  railroads.  The  Railroad  Law  hits  never 
permitted  tlie  extensions  of  steam  railroads,  while  it  has 
always  provided  for  extensions  of  street  surface  railroads. 
The  same  legislative  policy  which  in  1890  applied  the  pro- 
visions of  original  section  59  to  steam  railroads,  excluded 
street  surface  railroads  from  its  operation  and,  as  that  section 
related  only  to  newly  projected  railroads,  it  is  clear  that  the 
mere  excision  in  1895  of  the  exemption  in  favor  of  street  sur- 
face railroads  had  no  other  effect  than  to  place  the  latter  upon 
exactly  the  same  footing  with  the  former.  Sections  59  and  90 
were,  therefore,  entirely  independent  of  each  other  until  1902, 
when  the  legislature  again  announced  a  chancre  of  policy, 
not  as  to  railroads  generally,  but  only  as  to  extensions  of 
street  surface  railroads  as  expressed  in  section  59a,  which 
for  the  lirst  time  brought  sections  59  and  90  into  relations 
with  each  other.  All  this  is  supplemented  by  the  practical 
construction  that  has  been  given  to  these  sections  by  the  board 
of  railroad  commissioners  and  by  the  legislature.  The  former, 
in  its  annual  reports  of  1897,  1898  and  1899,  very  pointedly 
called  attention  to  the  need  of  amendatory  legislation  in  respect 
of  street  surface  railroad  extensions ;  and  the  latter,  in  1902, 
adopted  the  recommendations  therein  made  by  the  enactment 
of  section  59a.  Much  might  be  said  as  to  the  far-reaching 
effect  of  this  practical  construction  and  the  legal  weight  which 
should  be  given  to  it,  but  since  it  is  in  perfect  accord  with  our 
own  view  of  the  statute  we  deem  it  unnecessary  to  further 
extend  the  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brikn,  Martin  and  Vann,  JJ.,  concur; 
Gray,  J.,  not  sitting;  Bartlett,  J.,  taking  no  part. 

Judgment  affirmed. 


84  Bateman  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.       [Mar., 

Statement  of  case.  I  Vol.  178. 


Margaret  Bateman,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Master  and  Servant  —  Sapbty  of  Working  Place.  Where  it 
appears  that  the  plaintiff  in  an  aclion  of  negligence  sustained  injuries 
from  falling  through  a  trap  door  not  fitted  with  hinges,  which  was 
improperly  replaced  by  her  co-servants,  and  it  is  a  fair  inference  from  the 
evidence  that  such  co-servants,  who  were  working  below  the  trap  door, 
could  not  close  it  from  below  and  bring  it  down  to  a  level  with  the  sur- 
rounding floor,  for  the  reason  that  it  was  a  very  tight  fit  and  required 
considemble  force  to  drive  it  back  into  position,  it  is  a  question  for  the 
jury  whether  the  accident  was  not  likely  to  occur  in  the  absence  of  hinges 
on  the  door,  which  would  have  held  it  firmly  in  place,  so  that  it  would 
have  been  either  wide  open  and  the  apcrt^ire  perfectly  obvious,  or  practi- 
cally closed,  substantially  covering  the  opening  and  immovable  if  stepped 
upon,  and,  therefore,  whether  the  defendant,  under  the  circumstances, 
had  furnished  a  safe  place  in  which  the  plaintiff  was  required  to  work. 

Bateman  v.  N.  T.  C.  &  II,  R.  R,  R.  Co,,  67  App.  Div.  241,  reversed. 

(Argued  March  2,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  entered  December  6,  1901,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  E.  Hancock  for  appellant.  It  was  a  question  of 
fact  for  the  jury  to  say  whether  the  defendant  furnished  the 
plaintiff  a  reasonably  safe  place  to  work.  {Siringham  v. 
Stewart,  100  N.  Y.  510 ;  Pantzar  v.  T,  F,  L  M.  Co,,  99  N. 
Y.  308 ;  Racine  v.  .V.  Y.  C.  ct  //  7?.  R,  R.  Co,,  70  Hun, 
454;  Stej)he?i8  v.  //.  T"  II.  Co,,  09  II nn,  375;  Teiulrup  v. 
Stevensoii,  51  Ilun,  402 ;  Freeman  v.  G.  F.  P,  Co,,  39  N.  Y. 
S.  11,  021 ;  Eaton  v.  K.  Y,  C.  cJ&  //.  R,  R,  R,  Co,,  163  N.  Y. 
391.)  The  charge  of  the  trial  court  upon  the  question  of 
combined  negligence  was  justified  both  as  a  matter  of  fact  and 
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a  matter  of  law.  {EUis  v.  N.  Y.,  Z.  E.  <&.  W.  B.  IL  Co,,  05 
N.  Y.  546 ;  Stringhomi  v.  Stewart,  100  N.  T.  516 ;  Anthony 
V.  Leeret,  105  K  Y.  591.) 

A.  H.  Cowie  and  Frcmk  Hiscock  for  respondent.  The  trial 
court  erred  in  Bubmitting  the  question  of  defendant's  negli- 
gence to  the  jury,  and  should  have  granted  a  nonsuit  upon 
the  ground  that  there  was  no  negligence  upon  tlie  part  of 
defendant,  and  that  plaintiff  received  her  injuries  through  the 
negligence  of  competent  co-employees.  {Harley  v.  B.  C, 
Mfg,  Co.,  142  N.  Y.  31 ;  CulUn  v.  Norton,  126  N.  Y.  1 ; 
Hogan  v.  Smith,  125  N.  Y.  7T4 ;  Perry  v.  Bogers,  157  N.  Y. 
255  ;  SpiUane  v.  Eastmans  Co.,  33  Misc.  Rep.  643 ;  Bussell 
V.  11.  B.  B.  B.  Co.,  17  N.  Y.  134 ;  Mele  v.  B.  <&  H.  Co.,  39 
N.  Y.  S.  R.  153 ;  Judson  v.  Clean,  116  N.  Y.  655  ;  Mulligan  v. 
Ballon,  73  App.  Div.  486 ;  Russey  v.  Coger,  112  N.  Y.  614 ; 
FiU>ert  V.  D.  &  U.  Co.,  121  N.  Y.  207.) 

Baetlett,  J.  This  is  an  action  to  recover  damages  for 
alleged  personal  injuries.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  one  thousand  dollars  and  judgment  was 
duly  entered  thereon. 

The  Appellate  Division  states  in  its  order  on  reversing  this 
judgment  that  it  was  upon  questions  of  law  only  and  that  tlio 
facts  had  been  examined  and  no  error  found  therein.  It  is, 
therefore,  incumbent  on  the  plaintiff,  appellant,  to  show  that 
there  was  no  error  of  law  justifying  the  reversal  of  the 
judgment. 

The  plaintiff  resides  in  the  city  of  Syracuse,  and  at  the 
time  of  her  injury,  the  17th  of  November,  1898,  was  employed 
by  the  defendant  company  as  a  cleaner  in  its  freight  office ; 
she  had  filled  this  position  since  the  May  previous.  In  tlie 
floor  of  this  office,  outside  of  the  desks  and  in  the  space  for 
the  public,  was  a  tmp  door  located  near  the  wall  of  the  build- 
ing. It  was  proved  that  beneath  the  floor  of  this  office  was 
the  heating  plant,  consisting  of  steam  pipes  and  other  appli- 
ances.    The  trap  door  in  question  was  to  enable  plumbers  to 
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reach  this  plant  when  necessary  to  replace  or  repair  the  same. 
The  space  between  the  trap  door  and  the  ground  was  about 
three  feet,  the  grade  falling  off  toward  the  center  of  the 
building. 

Tlie  manner  of  the  construction  and  operation  of  the  trap 
door  has  a  controlling  bearing  on  this  case.  The  plaintiff 
swore  a  carpenter  as  an  expert,  who  hswl  examined  the  prem- 
ises, and  he  testified  in  part  as  follows :  "  This  trap  door  that 
was  in  the  floor  was  25  1/2  inches  long  and  22  1/2  inches 
wide.  It  is  on  the  east  side  of  the  freight  office.  *  *  * 
The  edge  of  the  hole  is  one  foot  from  the  mop-board  on  that 
side  of  the  office.  It  extends  out  from  that  22  1/2  inches. 
The  cover  of  this  hole  is  made  of  the  same  material  of  which 
the  floor  is  made.  The  boards  are  hard  pine  an  inch  and  an 
eighth  thick.  There  are  nine  boards  making  this  cover  — 
nine  pieces.  There  is  a  batten  nine  inches  wide  on  the  under- 
side;  the   boards   are  screwed   or  fastened   to   this   batten. 

*  *  *  Now  the  *  *  *  floor  is  so  made  that  it  gives 
a  tearing  to  each  end  of  this  little  door  of  an  inch  and  a  half; 
and  when  the  door  is  laid  down  in  its  place  it  is  flush  with  the 
floor,  smooth,  so  you  \valk  over  it.    There  are  no  hinges  on  it. 

*  *  *  When  down  in  its  place  properly  *  *  *  it  is 
virtually  a  portion  of  the  floor,  and  is  a  good  tight  fit.  It  tits 
flush  with  the  floor.  *  *  *  If  the  door  was  in  its  proper 
position  in  the  floor  one  would  possibly  pass  it  without 
noticing  that  there  was  a  trap  door  there.  *  *  *  X  saw 
them  take  it  out.  The  man  that  took  it  out  had  to  take  a  lit- 
tle screw  driver  and  put  it  under  this  corner  here  to  pry  it  up. 
Then  when  I  was  done  with  my  measurements,  laid  it  down, 
gave  it  a  kick  witli  my  toe  to  knock  it  back  into  its  place  and 
it  went  down.     *     *     *     It  fits  in  there  very  tight." 

At  the  time  of  tlie  accident  plumbers  were  at  work 
beneath  the  floor  on  the  steam-heating  apparatus  and  had 
opened  the  trap  door  in  order  to  reach  the  place. 

The  plaintiff,  at  about  lialf-past  three  o'clock  in  the  after- 
noon, while  engaged  in  lier  work,  approached  the  south  side 
of  the  office,   near  the  location  of  tlie  trap  door.     She  thus 
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testifies  in  this  connection  :  "  I  hadn't  worked  on  that  side  of 
the  office  before.  I  worked  on  the  other  side.  *  *  *  I 
had  never  seen  this  trap  door ;  didn't  know  of  its  existence. 
At  the  time  I  stepped  on  this  door  we  were  just  finishing  up 
to  get  through  and  the  other  woman  came  to  me  and  she 
asked  me  if  I  was  through  and  I  said  yes.  I  was  jnst  wiping 
the  desk  and  went  to  reach  up  to  wipe  off  the  light,  and  just 
as  I  stepped  around  the  end  of  the  desk,  I  stepped  on  this 
loose  piece  of  floor  and  it  flew  right  up  and  struck  me  on  the 
-left  knee,  and  when  I  saw  the  floor  opening,  I  felt  my  feet 
going  from  under  me,  nnd  I  made  a  twist  to  swing  around, 
not  to  fall  in,  and  then  I  went  with  harder  force  against  the 
edge  of  the  floor,  and  went  riglit  down  tlirough,  and  the  loose 
piece  of  floor  was  between  me  and  the  tight  floor  that  was  in 
the  hole.  This  piece  of  flooring  tipped  up  in  the  hole.  Both 
of  my  legs  didn't  go  into  this  hole ;  the  right  foot  went  down 
to  my  body  and  the  other  one,  my  knee,  right  in  there.  There 
was  a  radiator  there.  I  struck  against  it  when  I  was  falling. 
*  *  *  I  remained  in  bed  over  three  months  steady.  The 
doctor  came  sometimes  twice  a  day  and  he  came  every  day 
for  over  three  months.  I  had  three  broken  ribs.  Then  after 
I  got  up  the  knee  that  I  bruised  in  the  fall  —  when  I  got  up 
my  knee  was  sore,  inflammation  set  in.  I  was  so  weak  I 
couldn't  do  any  work."  The  witness  also  testified  that  at  the 
time  of  the  trial  her  knee  was  still  troubling  her,  and  that  she 
had  never  regained  her  normal  condition  of  health. 

The  trial  judge  submitted  this  case  to  the  jury  in  an  exceed- 
ingly fair  charge.  He  stated  to  them,  in  substance,  that  in  an 
action  based  on  negligence  the  plaintiff  must  show  that  the 
injury  happened  by  reason  of  some  negligence  on  the  part  of 
the  defendant,  without  any  negligence  on  the  part  of  the  plain- 
tiff that  has  contributed  in  any  degree  to  the  result ;  that  the 
duty  was  upon  the  defendant  to  furnish  a  reasonably  safe 
place  for  its  servants,  of  whom  the  plaintiff  was  one,  for  the 
discharge  of  the  duties  that  they  were  employed  to  perform. 
Ke  then  told  the  jury,  with  considerable  elaboration,  that  he 
proposed  to  submit  to  thetn  the  question  whether  the  defend- 
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ant  liad,  in  view  of  the  circnmstances,  discharged  its  full  duty 
of  furnishing  a  safe  place  for  the  plaintiff  to  work,  the  trap 
door  liaving  been  constructed  without  hingfes. 

He  said :  "  According  to  the  evidence  of  Mr.  Hunt  this 
door,  when  it  was  fully  in  place,  was  apparently  solid  and 
tight.  If  so,  the  inference  naturally  would  follow  that  at  tlie 
time  the  plaintiff  stepped  upon  it  and  it  had  tipped  it  had 
been  removed  to  some  extent  from  its  original  place,  so  that 
the  tipping  occurred,  and  the  inference  j^erhaps  may  be  drawn 
(it  is  your  duty  to  draw  it  if  anybody  does)  tliat  the  plumbers, 
who  were  at  work  below  upon  this  day,  when  they  went  down, 
instead  .of  placing  this  trap  door  squarely  over  the  liole,  left  it 
raised  a  little  upon  one  side,  so  that  there  was  occasion  for  the 
tipping.  If  those  employees,  those  plumbers  below,  were 
negligent  in  the  manner  in  which  they  left  it,  if  they  were 
careless,  I  say  to  you,  for  the  purpose  of  this  case,  the  defend- 
ant is  not  liable  for  their  negligence ;  and  if  their  negligence 
was  the  sole  and  only  cause  of  the  accident,  then  the  plaintiff 
could  not  recover.  If,  liowever,  the  defendant  was  also  care- 
less; if  it  failed  to  furnish  there  a  reasonably  safe  place;  if, 
by  reason  of  this  door  being  constructed  as  it  was  without  any 
hinges  (which,  as  it  is  claimed,  was  an  important  circumstance, 
and  that,  of  course,  is  for  you),  but  constructed  as  it  was,  and 
being  there  just  as  it  was,  for  the  purpose  for  which  it  was 
there  placed,  and  with  such  a  liability  as  ,may  be  shown  here 
of  its  being  used ;  if  the  defendant  failed  to  perform  its  duty? 
and,  therefore,  was  careless,  and  such  carelessness  also  con- 
tributed to  the  result,  then  the  defendant  would  not  be 
relieved,  because  the  employees  were  also  negligent."  The 
plumbers  in  question  were  in  the  permanent  employ  of  the 
defendant  company. 

The  Appellate  Division  approved  the  charge  of  the  trial 
judge,  save  in  one  particular,  where  it  submitted  to  the  jury 
the  question  whether  the  defendant  had  performed  the  duty 
resting  upon  it,  of  furnishing  a  reasonably  safe  place  for  plain- 
tiff to  work  when  discharging  the  duties  of  her  employment. 
The  learned  court  were  of  the  opinion  that  this  case  falls 
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within  the  rule  laid  down  in  Perry  v.  Roger  %  (157  N.  Y 
251,  255),  citing  in  that  connection  IIuBsey  v.  Coyer  (112  N. 
Y.  614);  FUbert  v.  D.  c6  //.  C.  Co.  (121  N.  Y.  207);  Jlogan 
V.  S7fiith  (125  N.  Y.  774) ;  Geoy/iegan  v.  Aila^  S.  S.  Co.  (1^6 
N.  Y.  369). 

The  rule  laid  down  in  these  cases  is  the  correct  one,  and  has 
been  strictly  adhered  to  by  this  court. 

We  are  constrained  to  diflEer  with  the  court  below  as  to  the 
application  of  this  rule  in  the  present  case.  In  Perry  v. 
Rogers  {aiipra)  a  very  different  situation  was  presented.  Tho 
head  note  of  that  case  states  the  facts  as  follows :  '^  When  tho 
employer  of  competent  workmen  engaged  in  blasting  down  a 
ledge  of  rock,  on  tho  face  of  which  they  necessarily  work,  has 
provided  them  with  the  necessary  and  proper  appliances  and 
with  a  skillful  foreman,  the  removal  from  a  spot  where  a  blast 
has  been  exploded  of  a  threatening  overhanging  rock,  made 
dangerous  by  the  work,  before  undertaking  to  remove  the 
blasted  rock  beneath,  is  an  ordinary  incidental  detail,  as  to 
which  the  employer  is  not  bound  to  direct  a  workman,  but 
which  may  be  properly  left  to  the  foreman ;  and  if  the  fore- 
man, on  sending  a  workman  to  clear  a  blasted  spot,  omits  to 
remove  or  to  notify  the  workman  to  remove  a  threatening 
piece  of  rock  before  working  directly  under  it,  he  is  in  that 
respect  a  fellow-servant ;  and  if  the  piece  falls  and  injures  tho 
workman,  tho  negligence,  if  there  is  any  except  on  tho  part 
of  the  workman  himself,  is  that  of  the  foreman  as  a  fellow- 
servant,  and  does  not  constitute  a  breach  of  the  employer's 
duty.^' 

The  Appellate  Division  quotes,  in  part,  the  following  from 
the  opinion  of  Parkek,  Ch.  J.,  in  that  case :  "  But  it  has  not 
l)een  understood  to  be  the  rule  in  this  state  that  in  the  per- 
formance of  work  of  this  character  the  master,  after  making 
his  place  in  the  first  instance  reasonably  safe  for  the  prosecu- 
tion of  the  work,  has  any  duty  to  perform  other  than  in  the 
furnishing  of  safe  appliances  and  the  employment  of  com- 
petent and  skillful  employees." 

The  Appellate  Division  then  sayo :   '^  Tested  by  tho  rule  as 
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thus  declared,  we  fail  to  see  how  it  can  be  said  that  the  place 
in  which  the  plaintiff  was  required  to  perform  her  work  was 
unsafe  in  any  sense  for  which  the  defendant  was  responsible. 
The  cover  for  the  trap  was,  bej'ond  all  question,  so  constructed 
as  to  withstand  the  greatest  weight  which  under  any  con- 
ceivable circumstances  would  ever  rest  upon  it,  and  when 
adjusted  in  the  manner  designed  by  the  defendant  it  was  not 
only  flush  with  the  floor,  but  it  was  a  part  of  the  floor,  and 
just  as  firm  and  safe  as  any  other  part.  Indeed,  it  appears 
that  in  such  circumstances  it  was  so  firmly  and  closely  fitted 
to  the  aperture  for  which  it  was  constructed  that  it  required 
some  effort  to  remove  it ;  and  this  being  so,  the  conclusion  is 
irresistible  that  but  for  the  failure  of  the  plumbers  to  replace 
the  cover  in  the  exact  condition  in  whicli  they  found  it,  the 
plaintiff  would  have  escaped  the  injury  wliich  subsequently 
resulted.  It  is  possible  that  if  the  cover  had  been  adjusted 
by  means  of  hinges  this  particular  accident  would  not  liave 
occurred  ;  but  even  assuming  this  to  be  so,  it  does  not  follow 
that  the  defendant's  liability  was  established,  for  the  fact  still 
remains  that  with  the  means  of  adjustment  which  it  had  fur- 
nished, and  which,  so  far  as  appears,  had  always  theretofore 
proved  sufiicient,  the  place  was  both  safe  and  suitable  within 
the  rule  cited,  and  if  so  the  verdict  of  the  jury  had  nothing 
upon  which  to  rest." 

The  learned  Appellate  Division  in  thus  summing  up  the 
evidence  has  omitted,  as  it  seems  to  us,  the  one  controlling 
fact,  which  was  a  proper  inference  from  the  evidence,  if  the 
jury  saw  fit  to  draw  it,  that  the  plumbers  from  beneath  could 
not  close  the  trap  door  and  bring  it  down  to  a  level  with  the 
surrounding  floor,  for  the  reason  that  it  was  a  very  tight  fit 
and  required  considerable  force  from  above  to  drive  it  back 
into  position.  It  was  for  the  jury  to  say  whether  what  did 
happen  was  not  likely  to  occur,  in  the  absence  of  hinges  on 
the  trap  door,  which  would  have  held  it  fiVmly  in  place,  so 
that  it  would  have  been  either  wide  open  and  the  aperture 
perfectly  obvious,  or  practically  closed,  substantially  covering 
the  opening  and  immovable  if  stepped  upon. 
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While  there  was  no  direct  evidence  as  to  the  precise  posi- 
tion of  this  trap  door  just  pri>r  to  tlie  accident,  yet  the  plain- 
tiffs testimony  as  to  the  manner  in  which  she  fell  into  the 
opening  justified  the  jury  in  finding:  that  tlie  trap  door  was 
.  not  placed  squarely  over  the  aperture,  but  was  ui  a  position 
which  caused  it  to  tip  when  she  stepped  upon  it. 

We  are  of  opinfon  that  it  was  an  open  question  for  the  jury 
to  answer,  under  all  the  circumstances,  whether  the  defendant 
had  furnished  a  safe  place  in  which  the  plaintiff  was  required 
to  work. 

It  follows  that  there  was  no  question  of  law  presented  jus- 
tifying the  reversal  of  the  judgment  in  plaintiff's  favor. 

The  order  and  judgment  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  trial  court  affirmed,  with 
costs  to  plaintiff  in  all  the  courts. 

O'Brien,  IIaight,  Vanx,  Cullen  and  Werner,  JJ.,  con- 
cur; Parker,  Ch.  J.,  absent. 

Order  and  judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Allen  Mooney,  Appellant. 

Murder.  The  evidence  upun  the  trial  of  an  indictment  for  homicide 
examined  and  held  to  be  sufficient  to  warrant  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

(Argue(l  February  24,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Supreme  Court  rendered 
May  23,  1903,  at  a  Trial  Term  for  the  county  of  Franklin 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hohert  M.  Moore  for  appellant. 
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Gordon  II,  Main  for  respondent.  The  defendant's  guilt 
was  proven  beyond  a  reasonable  doubt.  The  judgment  should, 
therefore,  be  affirmed,  regardless' of  alleged  technical  errors 
not  affecting  substantial  rights  of  the  defendant.  (Code  Crim. 
Pro.  §§  542,  684;  People  v.  Buddenaeick,  103  N.  Y.  500; 
People  V.  Dimmick^  107  N.  Y.  13 ;  People  v.  Wyinan,  128 
N.  Y.  585;  People  v.  Yotmgs,  151  N.  Y.  220.) 

O'Brien,  J.  The  defendant  was  convicted  upon  an  indict- 
ment charging  him  with  murder  in  the  iirst  degree.  It  is  not 
necessary  to  say  much  about  tlie  case,  and  except  for  the  prac- 
tice which  has  so  long  prevailed  of  giving  in  some  form  the 
reasons  of  this  coui-t  for  its  conclusions  in  capital  cases,  we 
might  very  well  affirm  this  judgment  without  any  opinion  at 
all.  There  is  no  dispute  about  the  fact  that  the  defendant, 
on  the  night  of  November  4th,  1902,  between  eight  and  nine 
.o'clock  in  the  evening,  entered  a  dwelling  house  at  Saranac 
Lake  through  an  unfastened  rear  door,  and  having  provided 
himself  with  a  revolver  he  proceeded  to  lire,  and  did  fire,  sev- 
eral  shots,  resulting  in  the  death  of  two  women  and  the  wound- 
ing of  the  man  who  was  the  proprietor  of  the  place.  The 
indictment  charges  him  with  the  nmrder  of  one  of  the  women 
named  Thomas,  who  was  one  of  the  inmates  of  the  house.  It 
appears  that  the  inmates  did  not  bear  a  very  high  moral  char- 
acter, and  there  can  be  no  doubt  from  the  evidence  that  the 
defendant  had  for  some  time  been  intimate  with  the  woman 
he  is  charged  with  killing.  The  proof  tends  to  show  that  his 
motive  was  jealous}'  of  another  man  who  was  in  the  house  on 
the  same  evening,  but  escaped  injury  by  crawling  under  a 
bed.  The  other  woman  whom  the  defendant,  killed  was  an 
associate  of  Mrs.  Thomas,  and  the  defendant  doubtless  knew 
both  of  the  women. 

Before  going  to  the  house  on  the  evening  mentioned  the 
defendant  had  prepared  lumsclf  for  the  tragedy  by  purchasing 
a  revolver,  and  had  strengthened  his  nerves  by  absorbing  con- 
siderable strong  liquor,  but  it  does  not  appear  that  he  was 
intoxicated  to  the  extent  of  affecting  his  mind  or  depriving 
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hini  of  the  capacity  to  know  and  understand  the  character 
and  quality  of  his  acts  and  that  they  were  wrong.  The  evi- 
dence produced  in  belialf  of  tlie  pcoseciition  tended  quite 
clearly  to  show  that  the  defendant  fully  pi-epared  himself  for 
the  work  which  was  consummated  on  that  evening,  and  that 
the  killing  of  the  woman  b}-  the  defendant  was  with  a  deliber- 
ate and  premeditated  design  on  his  part  to  effect  her  death. 
There  was  proof  of  preparation  on  Iiis  part,  of  premeditation 
and  of  motive  that  was  amply  sufficient  to  warrant  the  jury 
in  finding  that  he  was  guilty  of  the  offense  as  charged.  His 
conduct  before  the  homicide  and  his  declarations  after  it  was 
consummated  left  no  doubt  that  he  was  entirely  conscious  of 
the  nature  and  quality  of  his  act  and  knew  that  it  was  wrong. 

The  only  defense  attempted  or  suggested  in  belialf  of  the 
defendant  was  insanity  or  such  weakness  or  derangement  of 
mind  as  to  render  him  irresponsible  in  law  for  tlie  act  com- 
mitted. It  is  scarcely  wortli  while  to  go  at  much  length  into 
the  details  of  this  defense.  It  is  quite  sufficient  to  say  that  it 
rested  largely,  if  not  entirely,  upon  some  vague  proof  that 
the  defendant  was  subject  to  fits  of  epilepsy  and  that  his 
mother  'was  afflicted  in  like  manner.  From  these  circum- 
stances the  jury  was  asked  to  find  tliat  the  defendant  at  the 
time  of  tlie  homicide  was  irresponsible  for  his  acts.  It  is 
enough  to  say  that  whatever  there  was  of  that  defense,  no 
one  can  reasonably  claim  that  it  was  not  properly  submitted 
to  the  jury,  and  the  jury  by  tJie  verdict  have  found  that  the 
defense  was  untenable.  It  is  difficult  to  see  how,  under  all 
the  facts  and  circumstances  of  the  case,  the  jury  could  have 
reached  a  different  conclusion.  The  learned  trial  judge 
explained  to  the  jury  with  admirable  clearness  the  law  appli- 
cable to  the  question,  and  it  is  not,  T  think,  within  the  recog- 
nized powers  and  functions  of  this  court  to  disturb  the 
judgment. 

We  have  here  a  case  that  does  not  present  a  single  question 
of  law  worthy  of  any  consideration.  There  was  really  no 
controversy  with  respect  to  the  fact  that  the  defendant  was 
the  author  of  the  death  of  the  two  women  who  fell  victims  on 
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that  evening  either  to  his  jealousy,  his  rage,  or  some  other 
evil  propensity.  Indeed  that  fact  stands  admitted.  As  to  the 
defense  of  irreeponsibiUty,  at  best  it  presented  a  question  of 
fact  for  the  jury,  and  it  having  been  determined,  as  we  tliink, 
according  to  the  evidence,  the  duty  of  this  court  is  performed 
by  an  affirmance  of  the  judgment,  since  the  record  does  not 
disclose  even  a  single  mitigating  fact  or  circumstance.  The 
defendant  certainly  had  a  fair  trial,  and  nothing  appears  from 
the  record  that  can  raise  a  doubt  in  any  reasonable  mind  as  to 
the  defendant's  guilt. 

The  judgment  of  conviction  must,  therefore,  be  affirmed. 

Parker,  Cli.  J.,  Gray,  Bartlett,  Mabtin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


Rachel  Weinstein,  Respondent,  v.  Joseph  Weber,  Appellant. 

1.  Will  — When  Conveyance  of  Donee's  Individual  Interest  Does 
Not  Constitute  an  Exercise  op  a  General  Power  of  Sale.  A  will 
proved  as  a  will  of  personal  property  only,  devising  to  a  person  who, 
subsequent  to  its  execution,  became  the  testator's  wife,  one-third  of  his 
estate,  real  and  personal,  during  her  lifetime,  and  after  her  death  to  be 
divided  in  such  manner  that  two-thirds  thereof  should  go  to  her  children 
and  one-third  to  his  children,  and  giving  her  full  power  to  sell  and  dis- 
pose of  the  whole  or  any  part  thereof,  and  also  devising  the  remaining 
two-thirds  of  his  estate  to  his  children,  share  and  share  alike,  with  a  direc- 
tion that  it  be  converted  into  money,  d(  es  not  confer  upon  the  donee  a 
general  and  beneficial  power  of  sale,  but  such  a  power  is  accompanied  by 
a  trust,  and  her  children  and  those  of  the  testator  take  vested  remainders 
in  the  life  estate  devised  to  her.  Where,  therefore,  a  deed  has  been  exe- 
cuted by  testator's  executors  of  an  undivided  interest  in  premises  owned 
by  him,  upon  which  was  indorsed  an  instrument  executed  by  his  widow, 
purporting  to  convey  all  her  "right,  title,  interest  and  dower"  therein, 
such  indorsement  does  not  constitute  an  exercise  of  the  power  of  sale 
given  her  by  the  will,  but  effects  nothing  more  than  a  conveyance  of  her 
dower  in  the  two-thirds  devised  to  testator's  children  and  of  her  life  estate 
in  the  one-third  devised  to  her. 

2.  Vendor  and  Purchaser.  With  the  possible  exception  of  a  case 
where  a  title  is  vested  upon  such  a  notorious  and  generally  known  fact  as 
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that  of  adverse  possession,  which  usually  is  capable  of  establishment 
beyond  any  reasonable  doubt,  a  purchaser  will  not  be  required  to  take  a 
title  which  depends  for  its  completeness  upon  parol  evidence. 
Weinstein  v.  Wel/er,  78  App.  Div.  645,  affirmed. 

(Argued  February  11,  1904;  decided  March  15,  1904.) 

Appea^l  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  3,  1903,  affirming  a  judgment  in  favor  of  plaintiflf 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  plaintiff  sued  to  compel  the  defendant,  specifically,  to 
perform  his  agreement  to  convey  a  clear  title  to  certain  real 
estate,  as  demanded  by  the  terms  of  a  contract  between  them  ; 
or  for  the  recovery  back  of  the  moneys  paid  by  plaintiff  upon 
the  contract.  The  objection  had  been  made  to  the  title  of 
the  defendant  that  it  was  defective  and  unmarketable.  The 
source  of  the  title  was  in  AdolpJius  Brown  ;  to  whom  and  to 
Felix  Brown,  (his  brother),  simpliciter,  conveyances  covering 
the  premises  in  question  had  been  made,  as  tenants  in  com- 
mon. Adolphus  Brown  died  in  1875,  leaving  a  widow,  "Walli 
Brown,  formerly  Walli  Goetz,  and  three  minor  children ; 
between  whom  his  will  disposed  of  his  residuary  estate  by 
the  following  clauses,  viz.:  ''First, —  I  give,  devise  and 
bequeath  unto  my  friend,  "Walli  Goetz,  all  my  furniture  and 
household  articles,  and  also  one-third  of  the  rest,  residue  and 
remainder  of  my  estate,  real  as  well  as  personal,  to  have 
and  to  hold  the  same  unto  her  during  her  lifetime,  and  after 
her  death  to  be  divided  in  such  a  manner  that  two-thirds 
thereof  shall  go  to  her  children,  and  one-third  thereof  to  my 
children.  I  expressly  provide  however,  that  my  said  friend 
shall  have  possession  of  the  property  so  given,  devised  and 
bequeathed  to  her,  and  be  entirely  free  in  administration  of 
the  same,  with  full  power  to  sell  and  dispose  of  the  same,  or 
any  part  thereof,  and  shall  not  be  required  to  ^^ive  any  security 
whatever. 

"  Secondly.  I  give,  devise  and  bequeath  the  remaining  two- 
thirds  of  all  the  rest,  residue  and  remainder  of  my  property, 
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real  as  well  as  personal,  to  my  children,  to  be  divided  between 
them,  share  and  share  alike ;  and  I  hereby  provide  that  the 
property  hereby  devised  or  bequeathed  to  my  children  shall 
be  converted  into  money,  and  the  share  of  each  child  be 
safely  invested  in  good  security  during  his  or  her  minority, 
and  the  interest  or  income  derived  therefrom  to  bo  applied  to 
the  education  and  maintenance  of  my  said  children  until  they 
have  become  of  age  respectively." 

The  will  was  proved  as  a  will  of  personal  property,  only, 
and,  in  1876,  the  executors  undertook  to  convey  to  Felix 
Brown  the  undivided  interest  in  the  premises  owned  by  their 
testator  and  it  is  out  of  the  deed,  which  was  delivered,  that 
the  difficulty  in  the  defendant's  title  has  arisen. 

Walli  Goetz,  named  as  a  residuary  legatee  in  the  will,  sub- 
sequently to  its  execution,  married  the  testator  and,  with  her 
two  children  by  a  former  marriage,  survived  him.  She  had 
no  children  by  marriage  with  Brown.  One  of  her  children, 
a  daughter,  is  still  living,  as  Mrs.  Bain,  and  Max  Goetz,  the 
other,  died  before  his  mother,  leaving  a  daughter  named 
Julia,  a  minor.  Mrs.  Brown  died  in  1897.  Upon  the  deed 
of  the  executors  to  Felix  Brown  were  indorsed  the  following 
instruments:  "Know  all  men  l)y  these  presents,  that  I,  Walli 
Brown,  widow  of  Adolphus  Brown,  deceased,  in  consideration 
of  fifteen  hundred  dollars  to  me  paid  by  the  within  named 
Felix  Brown,  do  grant,  remise,  release  and  quitclaim  unto  the 
said  Felix  Brown  all  my  right,  title,  interest  and  dower  in  and 
to  the  within  described  premises.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  day  of  June,  in  the 

year  one  thousand  eight  hundred  and  seventy-six.  Walli 
Brown,  [l.  s.]  Signed,  sealed  and  delivered  in  the  presence 
of  Louis  A.  Wagner." 

"  State  of  New  York,  City  and  County  of  New  York,  ss. 
On  this  16th  day  of  June,  1870,  before  me  personally  came 
Walli  Brown,  widow,  to  me  known  and  known  to  me  to  be  the 
person  described  in  and  who  executed  the  foregoing  release  of 
dower,  and  to  me  acknowledged  that  she  executed  the  same. 
Louis  A.  Wagner,  Notary  Public,  Kings  Co.,  N.  Y." 
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At  a  date  Bubseqnent  to  the  execution  and  delivery  of  this 
deed,  the  three  children  of  the  testator,  Adolphus  Brown, 
executed  to  the  grantee,  Felix  Brown,  conveyances  of  their 
interests  in  the  premises,  and  he,  thereafter,  conveyed  to  this 
defendant.  After  this  last  conveyance,  and  at  the  time  of  the 
trial  of  this  action,  the  defendant  received  from  Mrs.  Bain, 
the  daughter  mentioned  of  Walli  Goetz,a  release  of  her  inter- 
est in  the  premises  affected.  That  still  left  outstanding  what 
interest  may  be  in  Julia,  the  daughter  of  Max,  the  son  of 
Walli  Goetz  mentioned  as  having  predeceased  her.  It  was 
held  by  the  trial  court  that  Max  Goetz  became  vested,  upon 
the  death  of  Adolphus  Brown,  with  one  undivided  half  part 
of  the  remainder  in  two-ninths  of  the  premises,  after  the 
expiration  of  the  widow's  life  estate,  and,  as  the  defendant 
had  never  obtained  a  release  of  that  interest  from  Max' 
daughter  and  heir-at-law,  Julia,  that  his  title  is,  to  that  extent, 
defective  and  unmarketable.  Judgment  was,  therefore, 
directed  for  the  plaintiff,  as  prayed  for,  and,  that  judgment 
having  been  affirmed  by  the  Appellate  Division,  the  defend- 
ant appeals  to  this  court. 

Edward  W.  S.  Johnston  and  Lewis  8,  G^^eJ^  for  appellant. 
The  will  of  Adolphus  Brown  vested  in  his  three  children 
two-thirds  of  the  premises  in  question  and  the  other  one-third 
was  thereby  vested  in  his  widow.  And  deeds  from  those 
three  children  and  the  widow  vested  an  absolute  fee  in  the 
grantee  named  therein.  {Roseboom  v.  Roaehooni^  15  Hun, 
309 ;  Campbell  v.  Beaiimonty  91  N.  Y.  464 ;  Slaughter  v. 
Bernards,  97  Wis.  184 ;  Rosa  v.  Ross,  1  J.  &  W.  153 ; 
Attorney- General  v.  Ilallj  FitzG.  314;  Bull  v.  Kingston,  1 
Meriv.  314*;  Patterson  v.  Ellis,  11  Wend.  260;  Tyson  v. 
Blake,  22  N.  Y.  558 ;  Norris  v.  Beyea,  13  N".  Y,  273 ; 
Smith  V.  Van  Ostrand,  64  N.  Y.  278 ;  Ilermance  v.  Mead, 
18  Abb.  [N.  C]  90.)  The  court  erred  in  rejecting  evidence 
offered  by  the  defendant  tending  to  prove  that  these  prop- 
erties were  copartnership  properties,  and  that  after  the  death 
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of  said  Adolphus  Brown  his  executors  took  possession  of  his 
share  in  them  as  personalty.  {Johnson  v.  Olark,  18  Kan. 
157 ;  Bank  of  ZouisvUle  v.  Sall^  8  Bush,  678  ;  Darrow  v. 
Calkins,  6  App.  Div.  28 ;  154  N.  Y.  503  ;  Sternbei^g  v. 
Larkin,  58  Kan.  201 ;  Tarlel  v.  Bradley,  86  N.  T.  280 ; 
Fair  child  v.  Fair  child,  64  N.  Y.  471 ;  Freedman  v.  Opperv- 
heim,  80  App.  Div.  493  ;  Heller  v.  Cohen,  154  N.  Y.  311 ; 
AhramsY.  lihoner,  44  Hun,  507;  Hector  v.  Erath  Cattle 
Co.,  45  S.  W.  Kep.  427.) 

Benjamin  N.  Cardozo  and  Moses  Esb&rg  for  respondent. 
Tlie  release  signed  by  Walli  Brown  was  not  an  exercise  of  the 
power  of  sale  conferred  upon  her  by  the  will.  {Konvdlinka 
V.  SchUgd,  104  K".  Y.  125 :  M.  Z.  Ins.  Co.  v.  JShipman,  119 
N.  Y.  324 ;  Phillips  v.  Brown,  16  R.  I.  271 ;  Lardner  v. 
Williams,  98  Wis.  514 ;  Bradley  v.  Westcot,  13  Yes.  444 ; 
Sugden  on  Powers,  278,  289 ;  Burleigh  v.  Clough,  52  N.  H. 
267 ;  Jones  v.  Curry,  1  Swanst.  66 ;  LoveU  v.  Knight,  3  Sim, 
275;  4  Kent's  Comm.  [11th  ed.]  371;  Perry  on  Trusts, 
§  511 ;  Fitzpatrick  v.  Sweeney,  56  Hun,  160 ;  Thayer  v.  Fen- 
ton,  108  N.  Y.  394;  Heller  v.  CbA^^n,  154  N.  Y.  299,  309.) 
The  contention  is  untenable  that  the  estate  of  Walli  Brown 
in  a  third  of  the  estate  was  enlarged  into  a  fee  by  the 
existence  of  a  power  of  sale.  {French  v.  Hatch,  28  N .  H. 
331 ;  BurUigh  v.  Clough,  52  N.  H.  267 ;  4  Kent's  Comm. 
520 ;  Fowler's  Real  Prop.  Law,  392,  393 ;  Jackson  v.  Robins, 
16  Johns.  537;  Popham  v.  Banfidd,  Salk.  236;  Thorn- 
linson  v.  Dightman,  1  P.  Wms.  149 ;  Surnain  v.  Sur- 
nam,  5  Madd.  Ch.  123 ;  Reith  v.  Seymour,  4  Rusa.  263 ; 
Matter  of  Blauvelt,  131  IST.  Y.  249;  Terry  v.  Wiggins,  47 
N.  Y.  512 ;  Ackerman  v.  Gorton,  67  N.  Y.  63.)  •  The  ques- 
tion  is  at  least  a  doubtful  one,  and  the  title  is  unmarketable. 
{Jordan  v.  Poillon,  77  N.  Y.  518;  FUming  v.  Burnham, 
100  N.  Y.  1 ;  Kilpatriok  v.  Barron,  125  N.  Y.  751 ;  Heller 
V.  Cohen,  154  N.  Y.  299 ;  McPherson  v.  ScJtade,  149  K  Y. 
16;  Simisv.  McElroy,  160  K  Y.  156;  Pajr^?^  v.  Mdcher^ 
42  App.  Div.  76 ;  Taylor  v.  Chamlerlain,  6  App.  Div.  38 ; 
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FUher  v.  WUcox^  77  Hun,  208  ;  Landon  v.  Walmuth^  76 
Hun,  271 ;  Moore  v.  Williams,  115  N.  Y.  586 ;  Wesl^  v. 
£el8,  177  TJ.  S.  370.)  The  court  did  not  err  in  excluding  the 
evidence  offered  by  the  appellant  for  the  purpose  of  proving 
that  the  property  in  question  was  held  as  partnership  prop- 
erty, and  could,  therefore,  be  sold  by  tlie  surviving  partner. 
{Moore  v.  Williams,  115  X.  Y.  586 ;  Ileller  v.  Cohen,  154  N. 
Y.  299 ;  Crouter  v.  Crouter,  133  N.  Y.  55 ;  Da/rraw  v.  CaZ- 
kins,  154  N.  Y.  503.^ 

Gray,  J.  The  courts  below  have  held,  under  the  provi- 
sions of  the  testator's  will,  that  the  power  of  sale  given  to  Mrs. 
Walli  Goetz  was  not  general  and  beneficial ;  that  it  was  accom- 
panied by  a  trust  and  that  her  children  and  those  of  the  tes- 
tator took  vested  remainders  in  the  life  estate  devised  to  her. 
It  was  held  that  the  power  of  sale  given  to  her  by  the  will 
had  not  been  exercised,  through  the  instrument  indorsed  upon 
the  deed  of  Brown's  executors,  and  that  it  effected  nothing 
more  than  a  conveyance  of  her  dower  in  the  two-thirds  devised 
to  testator's  cliildren  and  of  her  life  estate  in  the  one-third 
devised  to  her. 

"We  agree  with  the  decision  and  we  do  not  see  how  differ- 
ent conclusions  could  be  reached.  It  is  clear  that  the  chil- 
dren of  Walli  Goetz,  at  the  moment  of  the  testator's  death, 
became  vested  with  estates  in  remainder.  Although  he  used 
the  words  "  to  be  divided,"  in  disposing  of  Mrs.  Goetz'  life 
estate  after  her  deatli,  no  especial  significance  is  to  be  given 
to  them.  Nothing  in  the  will  shows  any  intention  on  his  part 
to  prevent  an  immediate  vesting.  To  the  contrary,  it  is  mani- 
fest that  they  were  intended  as  words  of  gift,  merely ;  just  as, 
when  giving  to  his  own  children  upon  his  death,  in  the  second 
clause,  he  uses  the  same  words. 

That  being  the  situation  upon  the  testator's  death,  his  will 
conferred  the  power  on  Mrs.  Goetz,  then  his  widow,  to  sell 
the  property  composing  tlie  one-third  of  the  residuary  estate 
devised  to  her ;  but,  had  she  validly  executed  the  power,  the 
proceeds  would,  simply,  have  taken  the  place  of  the  property 
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sold  and  would  have  been  held  by  her  as  life  tenant.  {Mat- 
ter of  Blauvelt,  131  N.  Y.  249.)  Her  life  estate  had  not 
been  converted  into  a  fee  by  the  absolute  power  to  sell;  inas- 
much as  her  children  and  those  of  her  husband,  as  remainder- 
men, were  interested  in  the  exercise  of  the  power.  The  will 
gave  her  no  greater  interest  in  the  proceeds  of  a  sale,  than  in 
the  land  sold.  She  took  the  general  power,  not  for  her  own 
benefit,  but  accompanied  by  a  trust,  and  that  brought  it  within 
the  limitation  in  section  81  of  the  article  on  Powers  of  the 
Kevised  Statutes.  Having  then  a  general  power  to  sell  the 
property,  her  release,  indorsed  upon  the  executors'  deed  of 
the  premises,  was  not  in  execution  of  it,  within  section  156 
of  the  Real  Property  Law ;  because  she  was  not  conveying 
some  interest,  which  she  had  only  the  right  to  convey  by 
virtue  of  the  power.  Apparently,  from  the  language  of  the 
release  and  of  the  notarial  acknowledgment,  she  was  convey- 
ing her  right  of  dower  in  the  premises  sold  and  if  any  other 
right,  or  interest,  belonging  to  her,  was  the  subject  of  her 
release,  it  was  her  life  estate.  Within  the  rule  of  the  deci- 
sion in  Mutual  Life  In8uran.ce  Company  v.  Shipman^  (119 
N.  Y.  324),  as  the  testator's  widow  had  independent  interests 
in  the  property,  her  conveyance  must  be  construed  as  relating 
to  them  and  the  statutory  provision,  validating  a  conveyance 
by  the  grantee  of  a  power,  as  in  execution  thereof,  although 
the  power  be  not  referred  to  therein,  has  no  application.  The 
learned  Appellate  Division,  in  reversing  a  judgment  for  the 
defendant  rendered  upon  a  previous  trial,  in  an  opinion  by 
Justice  Hatch,  has  so  well  and  carefully  discussed  the  ques- 
tion as  to  render  needless  further  discussion  by  us.  (58  App. 
Div.  112.) 

The  appellant  raises  the  additional  question  of  the  correct- 
ness of  rulings  rejecting  evidence,  offered  to  prove  that  the 
property  was  owned  and  held  by  the  copartnership  of  Felix 
Brown  and  Adolphus  Brown.  The  effect  of  such  proof,  it  is 
argued,  would  be  to  make  the  interest  of  Adolphus  Brown 
personalty ;  which  the  conveyances  in  question  by  his  execu- 
tors and  by  his  widow  were  competent  to  transfer.     Whatever 
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might  be  made  of  such  proof  to  fortify  the  defendant's  title, 
it  is  quite  sufficient,  iu  such  a  case,  to  say  tliat  a  party  will  not 
be  required  to  take  a  title,  which  depends  for  its  complete- 
ness upon  parol  evidence.  As  to  that,  I  need  only  cite  Moore 
V.  Williams^  (115  N.  Y.  586),  as  a  case  in  point.  An  excep- 
tion might  be  found,  perhaps,  where  the  title  was  vested  upon 
such  a  notorious  and  generally  known  fact,  as  that  of  adverse 
possession,  which,  usually,  is  capable  of  establishment  beyond 
any  reasonable  doubt.  But,  to  use  the  language  in  Moore  v. 
Williams^  such  instances  have  "little  analogy  to  one  like 
this,  where  the  lapse  of  time  operates  in  a  different  way  and 
may  speedily  wipe  out  the  only  evidence  competent  to  cure  or 
remove  the  defect  in  the  title  tendered."  Whether  the  prem- 
ises were  partnership  property  and  whether  the  conveyances 
of  the  executors  and  widow  were  in  settlement  of  partnership 
matters,  were  questions  of  fact  and  depended  for  their  solu- 
tion upon  extrinsic  evidence,  to  be  gathered  from  partnership 
records,  or  books,  and  from  a  restricted  class  of  witnesses.  A 
purchaser  should  not  be  compelled  to  take  a  title  which  he 
might  have  to  defend  by  resort  to  such  perishable  evidence. 

I  think  that  the  judgment  appealed  from  was  correct  and 
that  it  should  be  affirmed,  with  costs. 

Paekee,  Ch.  J.,  O'Brien,  Haight,  Mabtin,  Vann  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 
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Janet  Fbanchot  Paige,  Kespondent,  v.  Schenectady  Rail- 
way Company,  Appellant. 

Caroline  Paige  Lansing,  Respondent,  v,  Schenectady  Rail- 
way Company,  Appellant. 

Belle   Van   Epps,  Respondent,   v.  Schenectady  Railway 
Company,  Appellant. 

Isabella  Beattie,   Respondent,   v.  Schenectady  Railway 
Company,  Appellant. 

Louise  A.  Thompson,  Respondent,  v.  Schenectady  Railway 

Company,  Appellant. 
Charles  L.  Whitmyre,  Respondent,  v.  Schenectady  Rail- 
way Company,  Appellant. 

1.  Highways  —  Rights  in  Streets  Not  in  Existence  in  1664  Deter- 
mined BY  English,  Not  by  Dutch  Law.  A  finding  by  the  trial 
court,  upon  evidence  sufficient  to  justify  it,  that  a  street  was  not  in  exist- 
ence as  a  public  higliway  prior  to  1664,  the  date  of  the  capitulation  by 
the  Dutch  to  the  English,  conclusively  disposes  of  a  contention  that  it 
Ti'as  a  Dutch  street  to  which  the  Dutch  law  applied  and  placed  the  title 
of  the  street  in  the  public  and  not  in  the  abutting  owner. 

2.  Abutting  Owners  Presumed  to  Own  the  Fee  to  the  Center  of 
the  Street.  A  conveyance  by  a  municipality  of  land  described  as 
abutting  upon  a  public  street  without  any  reservation  or  declaration  of 
intention  not  to  convey  to  the  center,  is  presumed  to  carry  the  title  to  the 
center  of  the  street,  subject  to  the  public  right  of  way  over  it.  (Graham 
V.  Stern,  168  N.  Y.  517,  where  the  conveyance  was  from  the  city  of  New 
York,  which  owned  the  fee  of  the  street,  was  in  possession  thereof  and 
held  the  title  thereto  in  trust  for  street  purposes,  distinguished.) 

3.  Use  of  Street  by  Electric  Street  Railway.  The  use  of  a  city 
street  for  the  purposes  of  a  street  surface  railroad  operated  by  electric 
power  imposes  an  added  burden  upon  the  property  rights  of  the  owners 
in  fee  of  the  street,  and  they  are  entitled  to  restrain  the  operation  of  the 
road  over  their  premises  unless  they  consented  thereto. 

4.  Consents  of  Abutting  Owners  to  Construction  of  Railway 
Create  Property  Rights  Which  Cannot  Be  Abandoned  Except  bt 
Action  op  All  Parties  Interested.  Valid  consents  given  by  the 
ownera  of  the  fee  in  a  public  street  to  the  construction  and  operation  of  a 
street  railway  over  their  premises  cannot  be  withdrawn  at  will  where 
there  is  no  contract  with  the  company  to  that  effect,  no  consent  by  the 
state  or  general  public  or  by  the  stockholders  of  the  company,  and  no 
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consideratioa  therefor.  Nor  can  the  rights  acquired  under  such  consents 
be  destroyed  by  the  action  of  a  receiver  of  the  company  appointed  in 
foreclosure  proceedings,  under  an  order  limiting  his  authority  to  the 
management,  operation  and  protection  of  its  property,  in  abandoning 
that  portion  of  the  road  to  which  such  consents  attached.  Nor  has  the 
city  any  power  to  authorize  such  abandonment.  Such  consents  create 
property  rights  which  cannot  be  abandoned  without  the  consent  of  the 
state,  the  company  and  its  stockholders  and  which,  surviving  reorganiza- 
tion, pass  to  the  company's  successor  in  title.  Consenting  ownei-s,  there- 
fore, are  not  entitled  to  an  injunction  restraining  the  operation  of  the  road 
upon  the  ground  that  the  rights  acquired  under  their  consents  have  been 
abandoned  by  the  receiver. 

5.  Same.  The  fact  that  the  successor  company  attempted  to  obtain 
the  consent  of  the  abutting  owners  to  a  reconstruction  of  that  part  of  its 
railway  abandoned  by  the  receiver  of  its  predecessor,  and  having  failed 
to  do  so  received  the  approval  of  <he  route  by  the  Appellate  Division, 
in  no  way  forfeited  or  impaired  its  rights  acquired  under  the  original 
consents;  assuming  that  the  proceeding  was  unnecessary  it  was  at 
most  by  way  of  further  assurance  and  not  destructive  of  the  rights  already 
acquired. 

6.  When  Non-consenting  Owner  Entitled  to  an  Injunction 
Restraining  Operation  of  Road.  Where  a  strip  of  land  outside  of  the 
original  street  was  acquired  by  the  city  under  condemnation  proceedings 
and  the  street  was  widened,  an  abutting  owner  who  owned  the  fee  to  the 
center  still  holds  the  fee  to  some  portion  of  the  land  lying  between 
the  center  of  the  street  and  the  former  boundary  thereof,  and  where  such 
owner  did  not  consent  to  the  construction  of  the  railway  over  his 
premises,  he  is  entitled  to  an  injunction  restrainins:  the  operation  of  the 
road  over  that  portion  although  its  value  can  be  little  more  than  nominal. 

Paige  V.  Schenectady  Jiy.  Co.,  84  App.  Div.  91,  reversed. 
Latmng  v.  Scfienectady  Ry.  Co.,  84  App.  Div.  91,  affirmed. 
Van  Eppi  V.  ScJi^nectady  Ry.  Co.,  84  App.  Div.  91,  affirmed. 
Beattie  v.  Schenectady  Ry.  Co.,  84  App.  Div.  91,  affirmed. 
T/iompBon  v.  Sclienectady  Ry.  Co.,  84  App.  Div.  91,  reversed. 
Whitmyre  v.  SeJietiectady  Ry.  Co.,  84  App.  Div.  91,  reversed. 

(Argued  February  18,  1904;  decided  March  15.  1904.) 

Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  entered  May  11,  1903,  which 
affirmed  a  judgment  of  Special  Term  enjoining  the  defendant 
from  operating  its  railway  upon  any  part  of  Washington 
avenue  in  front  of  the  premises   of  each  of  such   plaintiffs. 

The  trial  judge  made  a  short  decision  in  each  action,  and  also 
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made  findings  of  fact  and  directed  tlie  same  to  be  attached  to 
tlie  decision  tlierein. 

The  Schenectady  Street  Railway  Company,  the  predecessor 
of  the  defendant,  obtained  the  consent  of  the  local  authori- 
ties of  the  city  of  Schenectady  and  the  consent  of  the  neces- 
sary number  of  abutting  owners,  to  the  construction  of  a 
street  railway  in  Washington  avenue  in  that  city.  The  plain- 
tiffs Paige,  Whitmyre  and  the  predecessor  in  title  of  the 
plaintiff  Thompson  were  among  the  property  owners  who  con- 
sented to  its  construction.  In  September,  1891,  after  the 
railway  on  Washington  avenue  had  been  completed  and  was 
in  operation,  the  company  executed  a  mortgage  upon  its 
property  and  franchises,  including  the  Washington  avenue 
portion  of  its  road,  to  the  Central  Trust  Company  of  the  city 
of  New  York. 

In  August,  1893,  Corra  N.  Williams,  a  stockholder  and 
bondholder  of  the  street  railway  company,  brought  an  action 
in  the  United  States  Circuit  Court  on  behalf  of  himself  and 
all  other  creditors  of  said  company,  alleging  its  insolvency, 
and  asked,  among  otlier  things,  that  a  receiver  of  the  property 
of  the  railway  company  be  appointed.  Subsequently  John 
Muir  was,  in  that  action,  appointed  receiver  of  all  the  prop- 
erty of  the  company,  and  duly  quahfied  as  such. 

In  the  following  December,  while  the  property  was  in  the 
possession  of  such  receiver,  the  Central  Trust  Company 
brought  an  action  in  the  same  court  to  foreclose  the  mortgage 
upon  the  property  and  franchises  of  said  railway  company. 
In  that  action  George  W.  Jones  was  appointed  receiver  of  its 
property  on  June  19,  1894,  by  an  order  which  also  provided 
that  Muir,  the  receiver  in  the  Williams  suit,  should  turn  over 
the  property  to  Jones,  and  it  directed  him  "  to  manage  and 
operate  the  said  railway  and  property,  and  to  exercise  the 
(and)  franchises  of  the  said  company,  and  to  discharge  the 
public  duties,  and  to  preserve  and  protect  the  said  property  in 
proper  condition  and  repair  so  that  it  may  be  safely  and 
advantageously  used,  and  to  protect  the  title  and  possession, 
and  to  secure  and  protect  the  business  of  the  same." 
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On  or  about  October  2,  1894,  D.  Cady  Smith  and  nineteen 
others,  owners  of  property  on  Washington  avenue,  presented 
a  petition  to  the  common  council  of  the  city  of  Schenectady, 
asking  the  consent  of  that  body  to  tlie  abandonment  of  the 
street  railway  on  a  portion  of  Washington  avenue.  A  similar 
petition  was  presented  on  behalf  of  Jones  as  receiver  of  the 
railway  company  in  the  foreclosure  suit.  The  common  coun- 
cil thereupon  adopted  a  resolution  authorizing  Jones  as  such 
receiver  to  dispense  permanently  with  the  operation  of  its 
road  between  Church  street  and  the  Mohawk  bridge.  After 
the  adoption  of  such  resolution  and  with  the  consent  of  twenty 
abutting  owners,  Jones  took  up  the  rails  on  a  portion  of 
Washington  avenue  and  restored  the  pavement.  There  seems 
to  be  no  evidence  in  the  case  that  ho  obtained  authority  to 
abandon  the  road  from  the  court  which  appointed  him,  from  , 
the  railroad  commissioners,  or  from  the  State.  Nor  does  the 
proof  disclose  that  he  obtained  the  consent  of  the  Schenectady 
Street  Railway  Company,  or  its  stockholders  or  bondholders, 
or  of  the  trustee  under  the  mortgage.  On  September  1, 1894, 
a  decree  of  foreclosure  and  sale  was  entered,  and  pursuant  to 
that  decree  the  property  mentioned  therein,  which  included 
the  Washington  avenue  railway  and  franchise,  was  sold  to  one 
Kobbe  and  two  others.  This  sale  was  confirmed  by  a  decree 
of  the  court  February  8,  1895,  and  a  deed  thereof  was 
executed  and  delivered  to  them  by  the  special  master  appointed 
to  make  such  sale  on  or  about  February  9,  1895.  Kobbe  and 
the  other  purchasers  also  received  deeds  of  such  property, 
rights  and  franchises  from  the  Schenectady  Street  Railway 
Company  and  from  George  W.  Jones.  On  February  14, 
"  1895,  Kobbe  and  the  other  purchasers  conveyed  the  mort- 
gaged property  to  the  present  defendant,  which  was  incor- 
porated on  that  day.  The  complaint  in  the  foreclosure  action, 
the  decree  of  foreclosure  and  sale  and  eacli  of  the  foregoing 
deeds  specifically  described  the  franchise  to  maintain  a  rail- 
road on  Washington  avenue. 

In  1901,  the  present  defendant,  claiming  that  the  alleged 
abandonment  of  the  railway  by  the  receiver  was  ineffective, 
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and  also  claiming  a  right  under  original  proceedings  inetitnted 
by  it,  independent  of  any  right  acquired  from  the  Schenectady 
Street  Railway  Company,  attempted  to  relay  the  tracks  on 
Washington  avenue,  whereupon  the  present  actions  were 
brought.  In  each  of  the  conveyances  for  the  six  lots  owned 
by  the  plaintiffs,  the  description  of  the  lots  bounded  them 
upon  the  street.  The  defendant's  railway  is  "  in  part  on  the 
half  of  the  street  towards  the  plaintiffs  in  aU  cases."  On  the 
trial  it  was  stipulated  that  the  plaintiffs  had  been  in  pos- 
session under  their  respective  conveyances  of  the  premises 
abutting  on  Washington  avenue  for  twenty-nine  years.  Upon 
the  evidence  and  stipulation,  it  is  claimed  by  each  of  the 
plaintiffs  that  he  or  she  owns  the  portion  of  Washington 
avenue  in  front  of  his  or  her  premises,  to  the  center  of  the 
street.  The  defendant,  however,  sought  to  show  that  Wash- 
ington avenue  was  in  existence  prior  to  August  27,  1664,  and, 
hence,  that  it  was  originally  a  Dutch  street,  to  which  the 
Dutch  law  was  applicable. 

Marcus  T.  Hun  and  Jar.iea  A,  Van  Voast  for  appellant. 
The  title  to  the  fee  of  the  street  does  not  belong  to  any  of  the 
plaintiffs  in  these  actions,  but  to  tlie  city  of  Schenectady. 
{Graharn  v.  Stem,  168  N.  Y.  517.)  A  consent,  once  given, 
having  been  acted  upon  and  the  road  constructed,  cannot  be 
withdrawn.  (  White  v.  Manhattan  liailway  Co,^  139  N.  Y. 
19 ;  Ileunbiirg  v.  i/.  Rtj,  Co.,  162  N.  Y.  356 ;  BelUw  v.  N. 
Y.  itb  a  T.  Co.,  47  App.  Div.  447;  Geneva  cfe  IF.  Ey.  Co. 
V.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  163  N.  Y.  228.)  The 
receiver  had  no  authority  to  abandon  the  road.  {C.  D.  Co.  v. 
McNuUa,  153  U.  S.  554.)  The  receiver  could  act  as  such 
only  by  order  of  the  court.  {C.  D.  Co.  v.  McNulta,  153  U. 
S.  554;  L.  C  cfe  N.  Co.  v.  C.  Ry.  Co.,  35  N.  J.  Eq.  426 ; 
Q.  R.  R.  Co.  V.  Humphrey,  145  U.  S.  82 ;  C.  T.  Co.  v.  TT. 
Ry.  Co.,  23  Fed.  Rep.  863  ;  Vilas  v.  Page,  106  N.  Y.  439 ; 
Howlett  V.  N.  Y.,  W.  8.  cfe  B.  R.  Co.,  24  Abb.  Pr.  328.) 
The  consent  of  the  state  of  New  York  is  essential  to  the  aban- 
donment of  a  francliise  by  a  railway  company.     {People  v. 
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O'Brien,  111  N.  Y.  1 ;  State  ex  rel  v.  Frost,  113  Wis.  625.) 
The  United  States  Revised  Statutes,  in  effect,  forbid  a  receiver 
appointed  by  tlie  United  States  Circuit  Court  to  abandon  any 
part  of  a  railroad.  (1  U.  S.  R.  S.  613  ;  Erh  v.  Morasch,  177 
U.  S.  584 ;  Barton  v.  Barler,  104  U.  S.  134 ;  Miltenherger 
V.  Logamport  B.  Co,,  106  U.  S.  286 ;  U,  T.  Co.  v.  L  i?.  Co., 
117  U.  S.  434 ;  Commonwealth  v.  F.  B.  B.  Co.,  12  Gray,  188.) 
A  railroad  is  a  public  highway  and  a  governmental  agency. 
{People  V.  Kerr,  27  N.  Y.  188  ;  Matter  of  N.  F.  <&  W.  B.  B. 
Co.,  108  N.  Y.  375 ,  L.&N.  B.  B.  Co.  v.  Kentucky,  161  U. 
S.  696 ;  Dey  v.  C,  etc..  By.  Co.,  45  Fed.  Rep^.  82 ;  Joy  v.  St. 
Lotiia,  138  U.  S.  1 ;  W.,  etc.,  B.  Co.  v.  Jacobson,  179  U.  S. 
287;  U.  T.  Co.  v.  /.  M.  B.  Co.,  117  U.  S.  434;  Olcott  v. 
Supervisors,  16  Wall.  678 ;  E.  A.  B.  Co.  v.  Doe,  114  U.  S. 
340;  Buncombe  Com.  v.  To7n?ney,  115  U.  S.  122;  ]\\  F. 
Work^  V.  O.  W.  Co.,  52  Fed.  Rep.  49 ;  Georgia  v.  A.  db  G. 
B.  B.,  3  Wood,  437 ;  Whiting  v.  B.  Co.,  25  Wis.  167.) 
A  railroad  company  which  has  built  its  road  has  no  power  to 
abandon  any  portion  thereof  without  the  consent  of  the  state 
autliorities.  [Peojyle  v.  A.  dk  V.  B.  B.  Co.,  24  N.  Y.  261 ; 
iratter  of  M.  T.  Co.,  Ill  N.  Y.  588;  ColUns  v.  A.  S.  By. 
Co.,  76  App.  Div.  249 ;  Goelet  v.  M.  T,  Co.,  48  Ilun,  520.) 
The  taking  up  of  the  tracks  on  the  Washington  avenue 
branch  did  not  extinguish  the  defendant's  franchise.  (TreU 
ford  V.  C.  T.  cfe  B.  B.  B.  Co.,  6  App.  Div,  204 ;  Thompson 
V.  N.  Y.  &  11.  B.  B.  Co.,  3  Sandf .  Ch.  625.)  Van  Epps 
and  Whitmyre  did  not  own  the  bed  of  the  street  in  front  of 
their  houses.  {Potter  v.  Boyce,  73  App.  Div.  383  ;  Eldridge 
V.  City  of  Binghamton,  120  N.  Y.  309.) 

Douglas  Campbell  for  respondent.  By  the  common  law 
the  sovereign  (Joes  not  own  the  fee  of  a  highway  or  of  a  street. 
{Cheney  v.  S.  O.  &  N.  Y.  B.  B.  Co.,  8  App.  Div.  620 ; 
Wager  v.  T.  U.  B.  B.  Co.,  25  N.  Y.  526  ;  Cortelyou  v.  Van 
Brundt,  1  Johns.  357,  363  ;  U.  S.  v.  Harris,  1  Sumn.  21 ; 
Harris  v.  Elliott,  10  Pet.  25.)  It  is  an  established  principle 
of  the  common  law  that  a  person  in  possession  of  land  on  the 
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side  of  a  highway  or  street  is  presumed,  simply  from  the  fact, 
to  own  the  fee  to  the  center  of  the  street  or  highway.  That 
is,  the  fact  of  possession  by  a  person  of  land  so  situated  is  evi- 
dence of  his  title  to  the  soil  of  the  highway  or  street  to  its 
center.  (3  Kent's  Comm.  432;  Woolrych  on  Ways,  8;  Egre- 
mont  on  Highways,  22 ;  Bateman's  Highway  Acts  [2d  ed.], 
67,  note;  Shelford  on  Highways  [3d  ed.],  12;  Angell  on 
Highways  [3d  ed.],  §  313 ;  Cook  Highway  Laws  of  New 
York,  354,  357,  358;  Thompson  on  Highways,  §  313; 
Hochhalter  v.  M.  R.  Co,,  31  N.  Y.  S.  R.  112 ;  Wager  v.  T. 
U,  E,  B.  Co.,  25  N.  Y.  526 ;  Cortelyou  v.  VanBrundt,  1  T. 
R.  357,  363 ;  Herring  v.  Fisher,  1  Sandf .  344 ;  Baraks  v. 
Ogdeiiy  11  Wall.  57.)  Each  of  the  patents  in  question,  besides 
describing  the  lot  conveyed  as  bounded  by  the  highway,  gives 
a  further  description,  which  clearly  includes  the  fee  of  the 
street  to  the  center.  {Chewy  v.  S.  O,  (&  N,  Y,  By,  Co,,  8 
App.  Div.  620 ;  City  of  Buffalo  v.  Pratt,  131  N.  Y.  293 ; 
S,  S,  8,  Co,  V.  B.,  W,  (&  o'b,  B,  Co,,  11  App.  Div.  557; 
43  App.  Div.  203 ;  168  N.  Y.  517;  Varick  v.  Smith,  9  Paige, 
547;  Oswego  v.  0.  C.  Co,,  6  N.  Y.  257;  Smith  v.  City  of 
Bochester,  92  N.  Y.  463 ;  Van  Buren  v.  Baker,  12  N.  Y.  S. 
R.  209 ;  Wright  v.  S.  O,  <&  ^Y.  B.  B,  Co.,  92  Hun,  32.)  The 
city  of  Schenectady  does  not  own  the  fee  of  the  street.  (L. 
1798,  ch.  50.)  When  the  defendant  took  possession  of  its 
property  on  February  17, 1895,  it  necessarily  knew  that  it  had 
no  railroad  on  Washington  avenue,  and  it  knew  that  fact  also 
during  the  six  years  that  followed.  Here  was  notice  to  put 
it  on  inquiry  as  to  what  had  become  of  the  railroad  described 
in  its  deed.  That  the  defendant  considered  the  act  of  the 
receiver  and  its  own  inaction  as  an  abandonment  of  any  rights 
its  predecessor  may  have  had  on  Washington  avenue  is  very 
clear.  (  Willianhson  v.  Brown,  15  N.  Y.  354.)  The  claim 
of  the  defendant  that  the  taking  of  the  strip  by  the  city  either 
divested  Whitmyre  and  Van  Epps  of  the  fee  in  the  old  street 
bed  in  front  of  their  lots,  on  which  its  cars  are  now  running,  or 
else  left  them  the  owners  of  "  islands  -'  in  the  street,  separated 
from  their  lots  by  land  belongmg  to  the  city  is  untenable* 
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{Fohes  V.  IL,  W.  (&  O.  H.  H.  Co.,  121  N.  Y.  505 ;  Banks  v. 
Offden,  2  Wall.  57.) 

Martin,  J.  Although  our  decision  in  the  case  of  Peck  v. 
Schenectady  liy.  Co.  (170  N.  Y.  298),  where  we  held  that 
the  use  of  a  city  street  for  the  purposes  of  a  street  surface 
railroad  operated  by  electric  power  imposes  an  added  burden 
upon  the  property  rights  of  the  owners  of  the  fee  of  the 
street,  is  in  conflict  with  tlie  rule  adopted  in  most  other  juris- 
dictions, yet,  as  that  case  was  most  carefully  and  thoroughly 
examined  and  considered  and  the  conclusion  reached  that  we 
should  adhere  to  the  former  decision  of  this  court  upon  the 
subject,  that  decision  must  now  be  regarded  as  final  and  con- 
clusive, not  to  be  overruled  or  avoided,  even  by  indirection. 
Hence  it  follows  that  the  owners  of  the  fee  in  Washington 
avenue  are  entitled  to  defend  against  any  improper  invasion 
of  or  interference  with  tjieir  rights  therein,  unless  they  have 
been  surrendered  or  impaired  by  some  effective  act  of  the 
plaintiffs  or  their  grantors. 

The  defendant  seeks  to  attack  or  impeach  the  validity  of 
the  title  of  the  plaintiffs  to  the  fee  of  the  street  on  the  ground 
that  their  premises  extend  only  to  the  line  of  the  street,  and 
not  to  the  center  thereof.  The  claims  upon  which  this  con- 
tention rests  are  twofold:  First,  that  Washington  avenue 
existed  anterior  to  1664:  and  was,  consequently,  a  Dutch  street, 
to  which  the  Dutch  law  applied  and  placed  the  title  of  the 
street  in  the  public  and  not  in  the  abutting  owner;  and, 
second,  upon  the  authority  of  the  case  of  Graham  v.  Stem 
(168  N.  Y.  517),  in  which  this  court  held  that  where  there  was 
a  conveyance  of  property  in  the  city  of  New  York  bounded 
upon  one  of  its  streets,  the  presumption  that  the  conveyance 
carried  the  fee  to  the  center  is  offset,  where  the  conveyance  is 
by  the  municipal  authorities,  by  the  presumption  that  the 
municipality  would  not  part  with  the  ownership  and  control 
of  a  public  street  once  vested  in  it  to  be  forever  held  for  the 
benefit  of  the  public. 

The  first  of  these  grounds  is  disposed  of  by  the  finding  of 
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the  trial  court  which,  upon  evidence  sufficient  to  justify  it,  has 
found  that  Washington  avenue  was  not  in  existence  as  a 
public  highway  prior  to  August  27,  1664,  the  date  of  the 
capitulation  by  the  Dutch  to  the  English.  Consequently, 
under  that  finding  and  with  our  view  of  the  case,  it  becomes 
unnecessary  to  consider  much  of  the  historical  evidence  in 
these  cases  which  was  so  thoroughly  and  exhaustively  dis- 
cussed upon  the  argument  and  in  the  briefs  of  counsel,  as, 
when  in  1664  the  English  took  possession  under  the  charter 
to  the  Duke  of  York,  the  common  law  of  England  fol- 
lowed. {Mayor,  etc.,  of  N.  T,  v.  Hart,  95  N.  Y.  443,  450 ; 
Canal  Appraisers  v.  People^  17  Wend,  571,  583.) 

The  contention  of  the  defendant  upon  the  second  ground  is 
that  the  title  to  the  property  claimed  by  the  plaintiffs  passed 
from  the  colony  of  New  York  or  from  the  local  authorities  of 
Schenectady  to  the  predecessors  in  title  of  the  present  owners, 
after  Washington  avenue  had  been  opened  and  while  it  was 
used  as  a  public  highway,  and,  hence,  that  under  the  principle 
of  the  Graham  case,  the  presumption  is  that  the  public 
authorities,  in  making  the  seveml  conveyances  under  which 
the  plaintiffs  claim,  intended  to  retain  the  fee  of  the  street  and 
that  it  should  not  pass  to  the  grantees  under  such  convey- 
ances. Thus  the  question  at  once  arises  whether  the  principle 
of  tlie  decision  in  the  Graham  case  has  any  application  to  the 
facts  and  conditions  existing  in  the  cases  at  bar.  Obviously 
when  Washington  avenue  became  a  publtc  highway,  the 
colony  of  New  York  was  governed  by  the  English  law,  under 
which  the  sovereign  did  not  own  the  fee  to  the  streets  or  high- 
ways, but  only  an  easement  upon  the  land  over  which  they 
extended.  Under  the  common  law  of  England,  the  title  to 
the  land  in  a  street  or  highway  was  not  in  the  king,  but  in 
the  lord  of  the  manor,  subject  only  to  the  easement  of  the 
public  to  a  way  over  it.  {Goodtitle  v.  Alker,  1  Burr.  133, 
135.)  In  this  state,  as  between  a  grantor  and  grantee,  the 
conveyance  of  a  lot  bounded  upon  a  street  carries  the  land  to 
the  center,  and  there  is  no  distinction,  in  this  respect,  between 
the  streets  of  a  city  and  country  highways.     The  rights  of  the 
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public  in  a  street  or  highway  are  no  higher  or  other  than  those 
of  a  mere  easement,  and  tlie  proprietors  on  each  side  pre- 
sumptively own  the  soil  in  fee  to  the  center  thereof.  {BisaeU 
V.  N.  Y.  Central  R.  R.  Co.,  23  N.  Y.  61 ;  Wager  v.  Troy 
Union  R.  R.  Co.,  25  N.  Y.  526,  529 ;  White's  Rank  of 
Buffalo  V.  Nichols,  64  N.  Y.  65,  71 ;  Potter  v.  Boyce,  73 
App.  Div.  383 ;  Wallace  v.  Fee,  50  N.  Y.  694 ;  HoUoway  v. 
Southmayd,  139  N.  Y.  390,  400.) 

The  same  rule  applies  where  the  conveyance  is  from  the 
state  or  commonwealth  and  the  land  is  described  as  abutting 
upon  a  street,  without  any  reservation,  or  declaration  of 
intention  not  to  convey  to  the  center.  Snch  a  conveyance, 
like  a  conveyance  between  individuals,  is  presumed  to  carry 
the  title  to  the  center  of  the  street,  subject  to  the  public  right 
of  way  over  it.  This  was  expressly  held  in  Cheney  v.  Syra^yase, 
O.  &  N.  Y.  R.  R.  Co.,  in  which  the  opinion  at  Special  Term 
was  written  by  Judge  Vann.  That  case  was  aflSrmed  by  the 
Appellate  Division  (8  App.  Div.  620)  upon  the  opinion  of  the 
Special  Term,  and  also  aflSrmed  by  this  court  (158  N.  Y.  739). 
{Gere  v.  McChesney,  84  App.  Div.  39 ;  Syracuse  Solar  Salt 
Co.  V.  Rovie,  W.  cfe  0.  R.  R.  Co.,  43  App.  Div.  203 ;  affirmed, 
168  N.  Y.  650;  Ex  parte  Jennings,  6  Cow.  518;  Chenango 
Bridge  Co.  v.  Paige,  83  N.  Y.  178  ;  Smith  v.  City  of  Roch- 
ester, 92  N.  Y.  463.) 

The  doctrine  of  these  authorities  renders  it  obvious  that 
the  plaintiffs  and  their  grantors,  under  their  deeds  describing 
the  property  as  bounded  by  the  street  or  way,  presumptively 
took  title  in  fee  to  the  center  of  the  street  and  must  be 
regarded  as  the  owners  thereof.  Therefore,  under  the  princi- 
ple of  the  Peck  case,  they  are  entitled  to  restrain  the  defend- 
ant from  operating  its  road  over  their  premises,  unless  they 
consented  thereto.  The  cases  at  bar  are  clearly  distinguish- 
able from  the  Graham  case,  as  in  that  case  the  city  of  New 
York  was  the  owner  in  fee  and  in  possession  of  the  streets 
and  held  the  title  thereto  in  trust  for  street  purposes. 

This  brings  us  to  the  question  of  consent,  which  relates 
only   to  the  cases  of  the  plaintiffs  Paige,   Whitmyre  and 
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Thompson,  and  involves  the  effect  of  their  consents  or  the 
consent  of  their  predecessors  in  title  to  tlie  construction  of 
the  Schenectady  street  railway.  That  they  originally  con- 
sented to  the  construction  of  that  road  is  abundantly  proved 
and  not  denied.  But  the  contention  of  the  plaintiffs  named 
is  that  the  railway  was  subsequently  abandoned,  and,  there- 
fore, their  consents  were  nullified  and  have  no  present  effect 
or  operation.  The  findings  of  the  court  upon  this  question 
are  somewhat  conflicting.  By  its  first  decision,  which  is  in 
the  short  form,  it  stated  as  a  ground  therefor  that  the  defend- 
ant was  operating  its  railway  upon  Washington  avenue  in  front 
of  the  premises  of  the  plaintiffs,  without  their  consent.  In  its 
specific  finding  it  found  that  the  Schenectady  Street  Railway 
Company  obtained  the  consent  of  the  plaintiffs  Paige,  Whit- 
myre  and  Charles  Thompson,  the  predecessor  in  title  of  the 
plaintiff  Thompson,  and  that  they  also  consented  to  the  change 
of  motive  power  from  horee  power  to  electricity.  In  consid- 
ering this  question  the  findings  most  favorable  to  the  defend- 
ant must  be  accepted  as  true.  {Parsons  v.  Parker^  159  N. 
Y.  16 ;  Israel  v.  Manhattan  Rway  Co,,  158  N.  Y.  624.) 

The  consents  in  this  case  were  in  writing,  under  seal, 
acknowledged  by  the  parties,  and  were  valid  grants  of  the 
right  to  build  and  opemte  such  railway  over  the  street,  includ- 
ing the  premises  of  the  above-named  plaintiffs.  Having  been 
once  given  and  the  railway  having  been  constructed  they  can-, 
not  be  withdrawn  and  are  a  bar  to  these  actions  so  far  as  the 
plaintiffs  signing  such  consents  are  concerned,  unless  the  rights 
under  them  which  were  acquired  by  the  Schenectady  Street 
Railway  Company  and  transferjred  to  the  defendant  have 
become  invalid.  {Ad^e  v.  ^a^sau  Electric  Ji.  P.  Co,,  65 
App.  Div.  529;  affirmed,  173N.  Y.  580;  Geneva  cfe  TF.  Py, 
Co.  V.  N,  Y.  C.  cJ&  //.  P,  P,  P.  Co.,  163  N.  Y.  228 ;  Hdmr 
bury  V.  Manhattan  Py,  Co.,  162  N.  Y.  352.) 

The  claims  of  these  plaintiffs  are  tliat  the  rights  acquired 
under  their  consents  were  abandoned  by  the  act  of  Jones  as 
receiver  in  the  mortgage  foreclosure  suit  and  by  the  action  of 
the  common  council  of  the  city  of  Schenectady  in  consenting 
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to  the  abandonment  of  the  railway  upon  a  portion  of  Wash- 
ington avenue,  including  that  in   front   of    their  premises. 
Jones  was  appointed  receiver  to  manage  and  operate  the  rail- 
way and  property  belonging  to  the  Schenectady  Street  Rail- 
way Company,  to  preserve  and  protect  it  in  proper  condition 
and  repair,  and  to  protect  the  title  and  possession  thereof  and 
the  business  of  the  same.     Under  this  limited  authority  we 
can  discover  no  principle  upon  which  the  receiver  had  a  right 
to  abandon  any  of  the  property  belonging  to  such  railway 
company  without  the  consent  of  the  company,  of  its  stock- 
holders and  the  consent  of  the  legislature  of  the  state.     Nor 
was  the  common  council  clothed  with  any  authority  to  com- 
pel or  to  authorize  an  abandonment  of  any  portion  of  such 
street  railway.     While  its  consent  might  possibly  waive  any 
right  the  city  possessed  to  enforce  or  compel  the  enforcement 
of  a  continued  operation  of  the  road,  still  it  certainly  could 
not  by  any  action  upon  its  part  deprive  the  railway  company 
of  its  rights,  affect  the  rights  of  the  stockholders  or  the  rights 
of  the  state  and  general  public  to  require  the  company  to 
continue  the  maintenance  and  operation  of  its  road  as  origi- 
nally constructed.     These  consents  vested  in  the  original  rail- 
way company  the  right  to  maintain  its  road  on  Washington 
avenue  in  front  of  the  plaintiflEs'  premises,  and  having  been 
once  given  and  the  road  constructed  they  could  not  be  with- 
drawn at  the  will  of  the  owner,  where,  as  in  this  case,  there 
was  no  contract  with  the  company  to  that  effect,  no  consent 
by  the  state  or  general  public,  or  by  the  stockholders  of  the 
company,  and  no  consideration  therefor.     {Adee  v.  Nassau 
Electric  R.  li.  Co,,  65  App.  Div.  529 ;  affirmed,  173  N.  Y. 
580 ;  White  v.  Manhattan  By,  Co,^  139  N.  Y.  19  ;  Heimhurg 
V.  Manhattan  Ry,  Co.,  162  N,  Y.  352,  356 ;  Bellew  v.  N. 
T.J  W.  (&  C  Traction  Co.,  47  App.  Div.  447.) 

The  right  to  maintain  this  railway  upon  Washington  ave- 
nue in  front  of  these  plaintiffs'  premises  passed  under  the  sale 
in  the  action  of  foreclosure,  and  ultimately   vested   in   the 
defendant.     Under  the  original   consents,   the  railway  com- 
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pany  obtained  a  property  right  to  construct  and  operate  its 
road,  which  could  not  be  destroyed  by  the  action  of  the 
receiver,  or  of  the  common  council,  or  by  the  consent  of  a 
portion  of  the  owners  of  the  land  abutting  on  the  street,  or 
by  all.  Moreover,  in  this  case  the  receiver  had  no  authority 
from  the  court  to  thus  abandon  a  portion  of  the  road.  He 
was  required  to  operate  and  conduct  the  business  of  the  road 
in  accordance  with  the  laws  of  the  state,  which  gave  him  no 
authority  to  abandon  any  portion  of  the  mortgaged  property. 
{£^rb  V.  Maraschj  177  D.  S.  584.)  His  functions  were  con- 
fined to  the  care  and  preservation  of  the  property,  and  his 
appointment  gave  him  temporary  management  of  the  railroad 
under  the  direction  of  the  court,  and  nothing  more.  He  did 
not  represent  the  corporation,  or  supersede  it  in  the  exercise 
of  its  powers,  except  in  relation  to  the  possession  and  manage- 
ment of  the  property  committed  to  his  charge.  Xotwith- 
standing  his  appointment,  the  corporation  was  clothed  with 
its  franchise  which  still  existed.  Such  an  appointment  vested 
in  the  court  no  absolute  control  over  the  property.  The  pos- 
session taken  by  the  receiver  was  only  that  of  the  court,  and 
added  nothing  to  the  previously  existing  title  of  the  mort- 
gagees. {Kneelarid  v.  American  Loan  <&  Trust  Co,,  136  TJ. 
S.  89 ;  Fosdick  v.  Schall,  99  U.  S.  235,  251.)  Nor  did  the 
removal  of  the  tracks  by  the  receiver  determine  or  forfeit  the 
fi'anchise  of  the  original  company  over  Washington  avenue, 
so  as  to  prevent  the  defendant,  who  had  succeeded  to  its 
rights,  from  relaying  its  tracks  thereon.  Such  abandonment 
only  operated  as  a  cause  of  forfeiture,  of  which  the  public 
alone  could  take  advantage.  {Trelford  v.  Coney  Island  <& 
BrooUyn  R,  IL  Co.,  6  App.  Div.  204 ;  Thompson  v.  N.  Y. 
cfe  //.  7?.  li,  Co,,  3  Sandf.  Ch.  625.)  A  railroad  corporation 
owes  a  duty  to  the  public  to  exercise  the  franchise  granted  to 
it,  and  it  cannot  abandon  a  portion  of  its  road  and  incur  a  for- 
feiture at  its  mere  pleasure.  A  charter  must  be  accepted  or 
rejected  in  toto.  If  accepted  it  must  be  taken  as  offered,  and 
the  company  has  no  right  to  accept  in  part  and  reject  in  part. 
{Peoj)Je  V.  Alhcmy  &  Ver7nont  E.  IL  Co,,  24  N.  Y.  261, 
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269;  Matter  of  Metropolitan  Tramit  Co.,  Ill  N.  Y.  688; 
CoUins  V.  Amsterdam  St.  R.  E.  Co.,  76  App.  Div.  249 ; 
Goelet  V.  Metropolitan  Transit  Co.,  48  Ilun,  520.) 

The  right  to  construct  and  operate  a  street  railway  is  a 
franchise  which  must  have  its  source  in  the  sovereign  power, 
and  the  legislative  power  over  the  subject  has  this  limitation, 
that  the  franchise  must  be  granted  for  public  and  not  for  pri- 
vate purposes,  or  at  least  the  grant  must  be  based  upon  public 
considerations.  It  is  well  settled  on  the  soundest  principles 
of  public  policy  that  a  contract,  by  which  a  railroad  company 
seeks  to  render  itself  incapable  of  performing  its  duties  to  the 
public,  or  attempts  to  absolve  itself  from  its  obligations  witli- 
oiit  the  consent  of  the^tate,  is  void  and  cannot  be  rendered 
enforceable  by  the  doctrine  of  estoppel,  and  any  contract 
which  disables  the  corporation  from  performing  its  functions 
without  the  consent  of  the  state,  and  to  relieve  the  grantees 
of  the  burden  it  imposes,  is  in  violation  of  the  contract  with 
the  state,  and  is  void  as  against  public  policy.  {Fanning  v. 
Osborne,  102  N.  Y.  441 ;  Union  Pacific  li.  Co.  v.  Chicago, 
jR.Z(&  P.  Ry.  Co.,  163  U.  S.  564,  581 ;  State  v.  Hartford 
cfe  ^V.  Haven  R.  R.  Co.,  29  Conn.  538 ;  State  v.  S.  C  i&  P. 
R.  R.  Co.,  7  Neb.  357 ;  City  of  Pot  win  Place  v.  Topeka 
Ry.  Co.,  33  Pacific  Rep.  309  ;  State  ex  rel.  Grimf elder  v. 
Spokayie  St.  R.  Co.,  53  Pacific  Rep.  719 ;  King  v.  Severn  cfc 
Wye  R.  Co.,  2  B.  &  Aid.  646.) 

Within  the  principle  of  the  cases  cited  it  is  obvious  that  the 
public  had  an  interest  in  that  portion  of  the  Schenectady 
street  railway  which  was  constructed  in  Washington  avenue, 
which  could  not  be  destroyed  or  abandoned  without  the  con- 
sent of  the  state,  and  that  the  consents  given  by  the  plaintiffs 
survived  the  attempted  abandonment  of  the  railway  upon 
Washington  avenue.  That  such  was  the  policy  of  the  state 
is  manifest,  and,  independent  of  the  statute,  neither  the  cor- 
poration, the  common  council,  nor  the  receiver  possessed  any 
right  to  abandon  the  property  or  any  part  thereof.  Nor 
could  they  destroy  the  effect  of  the  consents  of  the  plaintiffs 
through  which  the  company  acquired  the  right  to  construct 
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its  railway  over  the  street.  Tiiat  sucli  was  the  law  anterior 
to  the  statute  we  have  no  doubt,  and  the  statute,  which  is 
little,  if  any,  more  than  a  codification  of  the  law  as  it  pre- 
viously existed,  expressly  provides  that  in  case  of  the  dissolu- 
tion of  the  charter  of  a  street  surface  railroad  corporation,  or 
upon  its  repeal,  the  consents  of  the  owners  and  of  the  local 
authorities  having  control  of  the  highway  upon  which  the 
railroad  shall  have  been  constructed,  shall  not  be  deemed  to 
be  in  any  way  impaired,  revoked  or  terminated  by  such  disso- 
lution or  repeal,  but  shall  continue  in  full  force,  efficacy  and 
being.  (Railroad  Law,  §  105.)  The  defendant  was  a  reorgan- 
ized corporation  which,  by  virtue  of  such  foreclosure  and  sale, 
acquired  all  the  rights  and  franchises  of  the  original  company, 
and  is  bound  to  exercise  the  franchises  of  its  predecessor. 
(Stock  Corporation  Law,  §  3.) 

These  plaintiflEs  also  seek  to  have  their  consents  held  ineffec- 
tive, upon  the  ground  that  the  defendant  subsequently 
attempted  to  obtain  the  consent  of  the  property  owners  to  a 
reconstruction  of  its  road  on  Washington  avenue,  and  having 
failed,  has  secured  the  approval  of  that  route  by  the  Appellate 
Division.  The  fact  that  tlie  defendant,  from  abundant  cau- 
tion, acquired  the  approval  of  the  court  to  run  its  road  over 
that  portion  of  Washington  avenue,  in  no  way  forfeited  or 
impaired  its  rights  acquired  under  the  original  consents  of 
these  plaintiffs.  That  proceeding  was,  perhaps,  unnecessary, 
but  it  was  at  most  by  way  of  further  assurance  and  not 
destructive  of  the  riglits  already  acquired.  These  consents 
being  in  the  nature  of  conveyances  of  easements  in  the  street, 
the  right  thereby  acquired  was  not  destroyed  by  reason  of 
the  proceeding  which  was  taken  to  obtain  the  approval  of  the 
Appellate  Division.  {Adee  v.  Nassau  Electric  H,  It,  Co,^ 
65  App.  Div.  529 ;  affirmed,  173  K  Y.  580.)  Without  fur- 
ther discussion  of  this  question,  we  are  of  the  opinion  that  the 
consents  of  the  tliree  plaintiffs  mentioned  gave  the  Schenec- 
tady Street  Railway  Company  the  right  to  build  and  operate 
its  railroad  over  Washington  avenue  in  front  of  their  premises ; 
that  no  action  of  the  receiver,  the  common  council,  or  abut- 
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ting  owners  has  in  any  way  invalidated  or  affected  such  con- 
sents, and  that  the  same  are  in  full  operation  and  effect,  and 
constitute  a  bar  to  their  recovery  in  this  action.  Therefore, 
the  judgments  in  their  favor  should  be  reversed. 

We  are  now  brought  to  the  consideration  of  a  question 
which  need  be  discussed  only  in  its  application  to  the  Van 
Epp%  case.  Under  this  decision,  by  which  we  have  held  that 
tlie  property  of  all  the  plaintiffs  originally  extended  to  the 
center  of  Washington  avenue,  and  in  view  of  our  decision  in 
the  Peck  Case  (170  N.  Y.  298),  it  follows  that  as  to  a  part  of 
the  Van  Epps  lot  at  least,  he  originally  owned  the  fee  to  the 
center  of  the  street  and  the  defendant  had  no  right  to  relay 
its  tracks  over  his  premises.  It  is,  however,  claimed  that, 
inasmuch  as  the  street  was  subsequently  widened  and  a  strip- 
of  land  outside  of  the  original  street  was  taken,  he  cannot 
recover  for  that  portion  lying  between  the  center  of  the: 
street  and  the  line  of  the  lands  thus  taken.  Without  spe- 
cially discussing  the  grounds  upon  which  this  claim  is  made  and 
thus  unduly  prolonging  this  already  too  lengthy  opinion,  we 
think  it  must  be  held  that  the  fee  to  some  portion  of  the  land 
owned  by  Yan  Epps  and  lying  between  the  center  of  Wash- 
ington avenue  and  the  former  boundary  thereof,  still  rests  in 
him,  and  that  he  is  entitled  to  restrain  the  defendant  from 
building  its  road  across  that  piece  of  land,  although  its  value 
can  be  little  more  than  nominal.  So  far  as  this  question 
applies  to  the  land  of  the  plaintiff  Whitmyre,  it  need  not  be 
considered,  as  we  have  already  held  that  by  virtue  of  the  con- 
sent ho  executed,  he  has  no  right  to  maintain  the  action. 

We  have  examined  the  various  exceptions  to  the  admission 
and  rejection  of  evidence,  but  have  found  none  that  would 
justify  a  reversal  or  that  require  special  consideration.  It  fol- 
lows that  as  to  the  actions  in  which  Paige,  Whitmyre  and 
Thompson  are  plaintiffs,  the  judgments  should  be  reversed 
and  the  complaints  dismissed,  and  that  as  to  the  actions  in 
which  Lansing,  Yan  Ej)p8  and  Beattie  are  plaintiffs,  the  judg- 
ments should  be  affirmed. 

Judgments  in  the  Paige,  Whitmyre  and  Thompson  actions 
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reversed  and  the  complaints  dismissed,  with  costs.  As  to  the 
actions  in  which  Lansing,  Van  Epps  and  Beattie  are  plaintiflFs, 
the  judgments  are  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgments  accordingly. 


Florence  S.  Leeds,  Respondent,  v.  New  York  Telephone 
Company,  Appellant. 

Negligence  —  IxTERVENiNG  and  Proximate  Cause  —  Fall  op  Chim- 
ney, to  Which  Telephone  Wire  Was  Attached,  Caused  by  the 
Wire  Being  Struck  by  the  Boom  of  a  Derrick.  Where  a  telephone 
wire,  which  had  been  attached  to  a  chimney  39  feet  above  the  ground  for 
a  period  of  two  years,  and  which  extended  across  the  street,  and  beyond, 
to  the  top  of  a  building  100  feet  from  the  ground,  was  struck  by  the  boom 
of  a  high  derrick,  used  in  hoisting  materials  upon  a  building  being  erected 
•on  the  opposite  side  of  the  street,  with  sufficient  force  to  pull  the  chimney 
over,  anda  pereon  passing  along  the  street  was  injured  by  the  bricks  fall- 
ing from  the  chimney,  the  negligence  of  the  persons  operating  the  derrick 
must  be  deemed  an  intervening  and  the  responsible  cause  of  the  accident, 
although  there  was  evidence  that  the  chimney  had  been  weakened  by  age 
and  decay  ;  since  the  wire  was  far  enough  above  the  street  to  be  out  of 
the  way  of  interference  from  usual  street  uses  and  the  chimney  was 
strong  enough  to  sustain  the  wire  until  it  was  struck  by  the  boom  of  the 
derrick.  Even  assuming  that  the  telephone  company  was  ne<4ligent  in  con- 
tinuing to  n.aintain  its  wire  upon  a  chimney  which  inspection  would  have 
sliown  to  have  become  unsound,  its  omission  of  the  duty  ot  inspection  was 
not  the  proximate  cause  of  the  fall  of  the  chimney;  remotely,  it  may  have 
been  a  cause,  but  proximately  it  was  simply  the  intervention  of  the  der- 
rick boom,  carelessly  allowed  to  swing  out  in  the  street,  which  enabled 
the  accident  to  occur,  and  the  person  injured  cannot,  therefore,  maintain 
an  action  against  the  telephone  company  to  recover  for  such  injuries. 

Leeds  v.  iV.  T.  Telephom  Co.,  79  App.  Div.  121,  reversed. 

(Argued  February  16,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  28,  1903,  affirming  a  judgment  in  favor  of  plaintifE 
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entei'ed  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Eugenie  Larrib  Richards^  Jr,^  for  appellant.  Assuming  that 
defendant  was  negligent  either  in  maintaining  the  wire  around 
the  chimney  or  over  the  lot,  or  in  both,  as  parts  of  a  single  act, 
such  negligence  was  not  a  concurrent  proximate  cause  of  tlie 
injury.  {Travdl  v.  Baunerman^  ^1  ^PP-  Div.  439;  Mer- 
ritt  V.  Fitzgihhons^  29  Ilun,  G34;  Gray  v.  Gaa  Co,^  114  Mass. 
149;  Phillips  V.  7?.  It.  Co.,  127  N.  Y.  657;  Ring  v.  City 
of  Cohoer^  77  N.  Y.  83 ;  S.  &  R.  on  Neg.  §  26 ;  Laidlaw  v. 
Sage,  158  N.  Y.  73 ;  Lowerij  v.  R,  R.  Co.,  99  N.  Y.  158 ; 
Thompson  on  Neg.  [2d  ed.]  §  1245 ;  Bigelow  on  Torts, 
608-626.)  The  negligence  of  tlie  iron  works  was  an  inter- 
vening cause  insulating  the  negligence  of  this  defendant  and 
relieving  it  from  liability.  {Laidlaw  v.  Sage,  158  N.  Y.  73 ; 
Rider  v.  S.  R.  T.  Ry.  Co.,  171  N.  Y.  139  ;  Hoffman  v.  King, 
160  N.  Y.  618;  Trapp  v.  McCUllan,  68  App.  Div.  362; 
MitcheU  V.  R.  R.  Co.,  4  Misc.  Rep.  575 ;  Connely  v.  Rist, 
20  Misc.  Rep.  31;  Ilofnagle  v.  R.  R.  Co.,  55  N.  Y.  608; 
Howard  v.  St.  Thomas,  19  Out.  719 ;  Bartlett  v.  G.  Co., 
117  Mass.  533.) 

Louis  Hicks  ior  respondent.  The  immediate  cause  of 
plaintiff's  injury  was  the  falling  of  the  chimney.  The  run- 
ning and  maintaining  by  defendant  of  its  wire  in  such  man- 
ner that  any  interference  with  the  wire  would  precipitate  the 
chimney  to  the  sidewalk  was  an  act  without  which  the  chim- 
ney would  not  have  fallen.  Defendant  might  reasonably  have 
anticipated  that  the  accident  would  result  from  its  act,  and  its 
act  was,  therefore,  negligent  and  unlawful  and  the  proximate 
cause  of  the  accident.  {Sheridan  v.  R.  Co.,  36  N.  Y.  39 ; 
Koplan  V.  B.  G.  L.  Co.,  177  Mass.  15 ;  McCauley  v.  Nor- 
cross,  155  Mass.  584;  Lane  v.  Atlantic  Works,  111  Mass. 
136;  Tousey  v.  RoherU,  114  N.  Y.  312;  Ring  v.  City  of 
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Cohoes,  77  N.  Y.  83 ;  Jiider  v.  Ry.  Co.,  171  N.  Y.  155  ;  Laid- 
law  V.  Sage,  158  N.  Y.  l^XyWeUter  v.  R.  R.  Co,,  38  K  Y. 
260 ;  Barrett  v.  R.  R,  Co,,  45  N.  Y.  628 ;  PhUipB  v.  R,  R. 
Co.,  127  N.  Y.  657.) 

Gbat,  J.  The  plaintiff,  while  w^alking  upon  a  street  of  the 
city  of  New  York,  was  struck  by  bricks  falling  from  a  chim- 
ney and  she  has  sued  the  defendant  for  damages,  upon  allega- 
tions that  its  negligence  was  the  cause  of  her  injuries.  The 
material  facts  may  be  briefly  stated.  One  of  the  telephone 
wires  of  the  defendant  was  attached  to  the  chimney  of  a  house, 
at  a  height  of  some  39  feet  above  the  ground,  and,  thence, 
was  extended  over  the  street  and  beyond,  to  the  roof  of  a 
building,  at  a  height  of  about  100  feet  from  the  ground.  The 
wire  had  been  in  that  position  for  two  years,  with  the  permis- 
sion of  the  municipal  authorities,  when  the  construction  of  a 
steel  frame  building  was  commenced  by  the  Jackson  Archi- 
tectural Iron  Works,  on  the  side  of  the  street  opposite  to  the 
Iiouse,  from  whose  chinmey  the  wire  extended.  C/n  tlie  third 
floor  of  the  building  in  course  of  construction,  a  derrick  was 
placed  for  the  purpose  of  lifting  up  materials  for  the  frame- 
work. The  mast  of  the  derrick  was  65  feet  high  and  the  boom 
of  the  derrick  was  55  feet  in  length  and  was  in  such  a  position 
as  to  project  beyond  the  sidewalk  and  fifteen  feet  over  the 
roadway  of  the  street.  A  steel  girder  was  being  lifted,  by 
means  of  attachments  from  the  end  of  the  boom,  and,  through 
some  careless  handling,  was  allowed  to  swing  against  the  wire 
with  sufficient  force  to  pull  the  chimney  over.  Some  of  th«> 
bricks  fell  upon  the  plaintiff  and  produced  the  injuries  com- 
plained of.  There  was  evidence  that  the  chimney  had  been 
weakened  by  age  and  decay  and  the  negligence  of  tlie  defend- 
ant in  maintaining  its  wire  upon  it,  under  the  circumstances, 
is  alleged,  and  is  relied  upon,  as  constituting  an  efficient  and 
the  proximate  cause  of  the  injury  sustained. 

I  am  not  able  to  agree  in  this  view  and,  in  my  opinion,  the 
negligence  of  the  iron  works  was  an  intervening,  and  the 
responsible,  cause  of  the  accident.     The  theory  of  defendant's 
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negligence  must  rest  upon  the  proposition  that  in  the  condi- 
tion of  the  chimney,  which  inspection  would  have  disclosed, 
the  defendant  should  have  foreseen  possible  interference  with 
its  wire,  in  the  coui'se  of  the  building  operations  on  the  other 
side  of  the  street,  and  the  possible  consequence  to  the  chim- 
ney. An  apparent  vice  in  this  proposition  is  the  assumption 
that,  had  the  chimney  been  different,  or  newer,  or  sounder,  in 
its  construction,  it  would  have  been  able,  successf  ull}^  to  resist 
the  strain  caused  by  the  blow  of  the  great  derrick  boom  against 
the  wire.  I  doubt  that  we  can  indulge  in  such  an  assumption, 
in  order  to  find  a  concurring  act,  or  omission  of  duty.  It 
seems  to  me  that  guilty,  or  responsible,  concurrence  in  causing 
an  injury  involves  the  idea  of  two,  or  more,  active  agencies, 
co-operating  to  produce  it ;  either  of  which  must  be  an  effi- 
cient cause,  without  the  operation  of  which  the  accident  would 
not  have  happened.  These  few  cases  will  suffice  for  the  dis- 
cussion of  the  doctrine:  Ilofnagle  v.  N,  Y.  C.  <&  II,  R. 
R,  R.  Co.  (55  N.  Y.  608) ;  Rinff  v.  City  of  Cohoea  (77  ib. 
83) ;  Lower]]  v.  Manhattan  Ry,  Co.  (99  ib.  158),  and  Laid- 
law  V.  Saffs  (158  ib.  73).  A  very  good  illustration  is  to  be 
found  in  Sheridan  v.  BrooTdyn  City  <&  N.  R.  R.  Co.  (36  N.  Y. 
39),  where  the  conductor  of  the  car,  in  compelling  the  child  to 
stand  upon  the  platform,  and  the  passenger's  carelessness,  in 
trying  to  get  oflE  the  car  when  in  motion,  were  efficient  and 
active  agencies,  co-operating  to  cause  the  accident.  The 
Barrett  Case^  (45  N.  Y.  628),  also,  furnishes  a  good  illustra- 
tion ;  where  two  cars  of  street  railway  companies  collided  at 
a  crossing  of  tracks.  In  every  such  case,  the  question  is  what 
was  the  proximate  cause  of  the  occurrence  and,  if  concurrence 
in  negligence  is  clauned,  were  the  acts,  or  omissions,  of  the 
parties  so  closely  related  and  co-operative  as  to  make  either  a 
probable  and  an  efficient  cause  ?  Could  it  be  said  of  each 
cause  that  without  its  operation  the  accident  would  not  have 
happened  ? 

Was  the  specific  act  of  negligence  charged  against  the 
defendant  in  this  case  the  natural,  efficient  and,  hence,  a 
proximate  cause  of  the  accident ;  or  was  it  the  result  of  the 
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intervention  of  an  independent  cause,  which  defendant  was 
not  bound  to  anticipate  and  without  which  the  injury  would 
not  have  happened  ?  I  think  that  tlie  latter  was  the  case. 
The  negligent  conduct  of  tlie  persons  in  using  the  derrick 
upon  the  building  was  an  unusual  occurrence  and  not  such  as 
should  have  been  foreseen  by  the  defendant.  In  Laidlaw  v. 
Sage^  (158  N.  Y.  73),  the  definition  of  tliat  which  is  the 
proximate  cause  of  an  event  was  expressed  by  Judge  Martin 
as  "  that  which  in  a  natural  and  continual  sequence,  unbroken 
b}'  any  new  cause,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred  ;  and  the  act  of  one  per- 
son can  not  be  said  to  be  the  proximate  cause  of  an  injury, 
when  the  act  of  another  person  has  intervened  and  directly 
inflicted  it."  (Shearman  &  Redfield  on  Negligence,  §  26  ; 
Wharton  on  Negligence,  §  134.) 

This  is  a  case  where  the  negligence  of  the  iron  works 
intervened  between  the  defendant's  negligence,  in  making  use 
of  an  unsound  chimney,  and  the  receipt  by  the  plaintiff  of 
her  injuries,  and  tlie  former's  negligence,  as  a  cause,  was 
remote.  The  chimney  was  strong  enough  to  sustain  the  wire 
and  the  wire  was  far  enough  above  the  stveet  to  be  out  of  the 
way  of  interference  from  usual  street  uses.  We  may  assume 
that  the  defendant  was  negligent,  for  continuing  to  maintain 
its  wire  upon  a  chimney,  whicli  inspection  would  have  shown 
to  have  become  unsound,  and,  still,  I  do  not  tliink  we  could, 
reasonably,  say  that  such  conduct  in  the  omission  on  its  part 
of  the  duty  of  inspection  was  the  proximate  cause  of  the 
injury  to  the  plaintiff.  Remotely,  it  may  have  been  a  cause  ; 
but,  proximately,  it  was,  simply,  the  interveotion  of  the 
derrick  boom,  carelessly  allowed  to  swing  out  in  tlie  street, 
which  enabled  the  accident  to  occur. 

In  the  sequence  of  events,  the  blow  to  the  wire  from  the 
derrick  boom  was  the  causa  causana  and  that  was  the  inter- 
vening act  of  another  party.  That  was  an  independent  force, 
which  came  in  upon  the  existing  situation  and  produced  the 
plahitiff's  injuries. 

I  think,  on  the  state  of  facts  disclosed  by  this  record,  that 
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tliere  was  nothing  to  warrant  a  recovery  against  the  defendant 
and  I  advise  that  the  judgment  be  reversed  and  that  a  new 
trial  be  ordered  ;  with  costs  to  abide  the  event. 

Yann,  J.  (dissenting).  The  jury  found  upon  sufficient  evi- 
dence that  the  plaintiff,  while  walking  on  a  sidewalk  in  a 
public  street  of  the  city  of  New  York,  was  seriously  injured 
by  bricks  from  a  falling  chimney  and  that  she  would  not  have 
been  injured  but  for  the  negligence  of  the  defendant,  yet 
judgment  is  about  to  go  against  her  because  another  party  was 
guilty  of  concurring  negligence,  which,  blending  with  tlie  neg- 
ligence of  the  defendant,  caused  the  chimney  to  fall.  The 
defendant  was  negligent  in  attaching  one  of  its  telephone 
wires  to  a  worn-out  and  dangerous  cliimney  standing  on  the 
inner  line  of  the  sidewalk  and  leaving  it  there  without  inspec- 
tion for  more  than  two  yeare,  although  it  knew  that  the  wire 
passed  over  a  vacant  lot  in  a  part  of  the  city  well  built  up, 
and  should  have  known  that  a  large  building  had  been  in  proc- 
ess of  erection  on  said  lot  for  three  months  prior  to  the  acci- 
dent, whereby  the  security  of  the  wire  was  put  in  danger. 
The  negligence  of  the  third  party,  a  contracting  company 
engaged  in  erecting  said  building,  consisted  in  such  careless 
management  of  its  operations  as  to  cause  the  boom  of  a  der- 
rick to  swing  against  the  wire  and  topple  the  defective  chim- 
ney down  upon  the  plaintiff.  As  the  wrong  could  not  have 
been  done  without  the  concurring  negligence  of  the  two  parties 
named,  the  negligence  of  each  was  an  efficient  and  proximate 
cause  which  rendered  both  liable,  jointly  and  severally,  for  the 
natural  result. 

Concurring  negligence  is  not  an  intervening  cause  within 
the  meaning  of  the  law,  provided  the  result  was  a  reasonable 
probability.  If  the  defendant,  acting  with  the  average  pru- 
dence of  mankind,  should  have  foreseen  that  interference  with 
its  wire  was  likely  to  occur  through  the  building  operations, 
of  which  it  should  have  known,  its  negligence  is  not  excused 
by  the  negligence  of  those  engaged  in  erecting  the  building, 
because  it  was  bound  to  the  exercise  of  due  care  to  prevent 
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injury  tlirough  the  union  of  its  own  action  with  that  of 
another.  The  law  does  not  permit  a  public  street  in  a  crowded 
city  to  be  turned  from  a  place  of  safety  into  a  place  of  danger 
by  the  joint  action  of  two  persons,  without  holding  both  liable 
for  such  consequences  as  a  reasonable  man  sliould  have  antici- 
pated and  provided  against.  The  defendant  could  not  create 
the  dangerous  situation  and  leave  it,  making  no  effort  to  guard 
or  watch  it,  and  when  harm  came  therefrom  to  the  plaintiff, 
as  a  result  reasonably  to  be  apprehended,  plead  in  defense  the 
intervening  negligence  of  a  third  party,  although  the  accident 
could  not  have  happened  but  for  its  own  negligence.  The 
negligent  act  of  a  stranger  did  not  excuse  the  negligence  of 
the  defendant,  provided  some  such  act,  not  necessarily  the  one 
which  did  occur,  but  any  similar  act  that  might  have  occurred, 
was  liable  to  happen  in  the  judgment  of  a  man  of  ordinary 
prudence.  The  evidence  made  this  a  question  for  the  jury, 
and  their  verdict,  after  affirmance  by  the  Appellate  Division, 
is  conclusive  upon  us. 

These  views  are  supported  by  the  following  cases  which  I 
regard  as  establishing  the  law  of  the  state  upon  the  subject : 
Co7igretje  v.  Morgan  (18  N.  Y.  84) ;  Colegrove  v.  N,  Y.  c& 
iT.  //.  Ji,  li.  Co.  (20  N.  Y.  492) ;  Sheridan  v.  Brooklyn 
City  cJ&  N,  li,  B,  Co,  (36  X.  Y.  39) ;  ^Y€'b8t€r  v.  Hudson 
Biver  B.  B.  Co.  (38  N.  Y.  260) ;  Barrett  v.  Third  Avenue 

B.  B.  Co.  (45  N.  Y.  628);  /ii7ig  v.  Citi/  of  Cohoea  (77  K 
Y.  83) ;  Kum  v.  City  of  Troy  (104  N.  Y.  344) ;  Cohen  v. 
Mayor,  etc.,  of  N.  Y.  (113  N.  Y.  513) ;  Phillips  v.  N.  Y. 

C.  c6  //.  B.  B.  B.  Co.  (127  K  Y.  657) ;  Murphy  v.  Leggett 
(164  X.  Y.  121,  126);  Bider  v.  Syracuse  li.  T  By.  Co.  (171 
K  Y.  139,  155). 

In  the  Sheridan  case  a  child  was  compelled  by  the  con- 
ductor of  a  crowded  railway  car  to  leave  his  seat  and  stand 
upon  the  platform  and  while  there  he  was  thrown  off  and 
killed  through  the  carelessness  of  another  passenger  in  trying 
to  get  off  while  the  car  was  in  motion.  The  defendant  was 
held  liable,  notwithstanding  the  fact  tliat  the  carelessness  of 
the   passenger  intervened   between   the  carelessness  of  the 
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defendant  and  the  injury  to  the  plaintiffs  intestate.  The 
court  said  :  "  It  does  not  alter  this  liability,  that  the  wrong  of 
a  third  party  concurred  with  their  own  in  producing  tlie 
injury.  *  *  *  If  they  had  not  removed  the  deceased 
from  his  seat,  and  compelled  him  to  stand  upon  the  platform, 
he  would  have  been  unaflFected  by  this  illegal  act  of  the  young 
man.  It  was  his  violence,  concurring  with  the  defendant's 
illegal  conduct  in  overcrowding  their  car  and  in  placing  the 
deceased  upon  the  platform,  that  produced  the  disastrous 
result.  It  is  no  justification  for  the  defendant  that  another 
party,  a  stranger,  was  also  in  the  wrong," 

In  the  Barrett  case  the  plaintiff  was  injured  by  a  collision 
between  the  cars  of  two  horse  railroad  companies,  the  tracks 
of  which  crossed  each  other  at  an  acute  angle.  The  court  in 
sustaining  a  verdict  for  the  plaintiflE  against  the  defendant 
upon  whose  car  she  was  riding  as  a  passenger,  said  :  "  If  the 
acts  of  tlie  defendant's  servants  contributed  to  the  injury,  the 
defendant  must  respond  in  damages  to  the  plaintiff,  although 
the  negligent  acts  of  the  persons  in  charge  of  the  other  car 
also  contributed  to  the  same  result,  and  the  comparative 
degree  in  the  culpability  of  the  two  will  not  affect  the  liabil- 
ity of  either.  If  both  were  negligent  in  a  manner  and  to  a 
degree  contributing  to  the  result,  they  are  liable  jointly  and 
severally." 

In  the  Ring  case  it  was  said  that  "  When  several  proxi- 
mate causes  contribute  to  an  accident,  and  each  is  an  efficient 
cause,  without  the  operation  of  which  the  accident  would  not 
have  happened,  it  may  be  attributed  to  all  or  to  any  of  the 
causes ;  but  it  cannot  be  attributed  to  a  cause,  unless  without 
its  operation  the  accident  would  not  have  happened." 

In  the  Kum  case  the  court  said  that  "  A  defendant  whose 
negligence  was  a  constituent  element  of  the  transaction  and 
without  which  the  injury  would  not  have  happened  is  legally 
responsible    *     *     *." 

In  the  Cohen  case  we  said  :  "  In  a  case  like  this,  where  no 
obstruction  would  have  existed  but  for  the  wrongful  conduct 
of  the  defendant,  it  must  be  held  responsible  for  the  damage 
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which  it  has  caused  by  reason  of  the  obstruction,  even  though 
it  might  Jiave  happened  if  the  Hcensee  had  been  careful  in 
regard  to  the  manner  in  which  he  exercised  the  assumed  right 
granted  him  by  the  Hcense.  The  defendant,  under  these 
circumstances,  must  take  the  risk  of  such  care,  and  not  an 
innocent  passer-by." 

In  the  Phillips  case  it  was  held  that  where,  in  an  action 
to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  the  defendant's  negligence,  it  appeared  that  there  were 
two  proximate  causes  of  the  injury,  one  the  negligence  of  the 
defendant  and  tlie  other  an  intervening  occurrence  happening 
without  fault  on  the  part  of  the  plaintiff,  she  was  entitled  to. 
recover. 

The  same  rule  prevails  elsewhere.  {Lan^  v.  AtlantiG 
Worka^  111  Mass.  136;  Koplan  v.  Boston  Gas  Light  Co.^ 
177  Mass.  15;  Koelsch  v.  Philadelphia  Co.,  152  Penn.  St. 
355 ;  Pastern  v.  Adams,  49  Cal.  87 ;  Kennedy  v.  Grace,  91 
Fed.  Rep.  798 ;  Felton  v.  Hasheson,  104  id.  737 ;  Waller  v. 
Jf.,  IL  cfe  T.  liy,  Co,  59  Mo.  App.  410 ;  Lake  Shore  c6  M. 
S.  Ry,  Co.  V.  McLntosh,  38  N.  E.  Rep.  476;  Burraws  v. 
March  Gas  <&  C.  Co.,  L.  R.  [5  Exch.]  67;  7  id.  96.) 

The  evidence  authorized  the  jury  to  find  and,  hence,  they 
are  presumed  to  have  found  that  the  negligence  of  the  defend- 
ant concurring  with  that  of  the  contracting  company,  caused 
the  accident ;  that  the  plaintiff  would  not  have  been  injured 
without  the  negligence  of  the  defendant  and  that  the  result 
was  such  as  should  have  been  foreseen  as  a  reasonable  prob- 
ability. These  facts,  as  I  think,  render  the  defendant  liable 
and  the  judgment  against  it  should,  therefore,  be  affirmed. 

Parker,  Ch.  J.,  Haight  and  Martin,  JJ.,  concur  with 
Gray,  J. ;  Cullen  and  Werner,  JJ.,  concur  with  Vann,  J. 

Judgment  reversed,  etc. 
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Eno8  N.  Taff,  as  Assignee  in  Bankruptcy  of  George  Kiceb, 
Respondent,  v.  William  McCarty  Little,  Individually 
and  as  Executor  of  Augusta  McCarty  Little,  Deceased, 
Appellant. 

1.  Evidence  — Explanation  op  Alleged  Admissions.  Where  por- 
tions of  evidence  taken  on  a  former  trial  have  been  read  on  the  theory  that 
thoy  constituted  admissions  against  defendant's  interests,  he  may  read  in 
his  own  behalf  any  other  portion  of  the  same  evidence  tending  to  explain 
such  admissions. 

2.  Use  of  Memoranda  to  Assist  Recollection.  A  witness  may  use 
memoranda,  as  to  certain  items  of  work  and  materials  and  their  value 
made  by  another  and  proved  to  be  correct,  for  the  purpose  of  refreshing 
his  recollection. 

8.  Testimony  of  Cross-examined  Deceased  Witness  Taken  Before 
Referee  Who  Died  Before  Final  Submission  of  Proofs  Admissible 
Upon  a  Subsequent  Hearing  Before  Another  Referee  —  Code  Civ. 
Pro.  §  880.  The  testimony  of  a  deceased  witness  taken  before  a  referee  who 
died  before  the  evidence  was  finally  submitted  to  him  is  not  inadmissible 
upon  a  subsequent  hearing  before  another  referee  upon  the  ground  that 
the  former  hearing  was  not  a  trial  within  the  meaning  of  section  830  of 
the  Code  of  Civil  Procedure,  where  the  parties  against  whom  such  testi- 
mony was  offered,  or  their  privies,  had  the  right  and  the  opportunity  to 
cross-examine  the  witness. 

4.  Statements  That  Work  Was  Extra,  Without  Production  op 
Contract  or  Accounting  for  Its  Absence,  Inadmissible.  Permitting 
the  plaintiff's  witnesses,  in  an  action  to  recover  for  extra  work  and  mate- 
rial furnished,  based  upon  an  alleged  oral  agreement,  supplementary  to  a 
written  contract  which  might  or  might  not  cover  all  the  work  or  materials 
furnished,  to  state  what  was  extra  work  without  producing  the  plans, 
specifications  and  contract,  or  at  least,  properly  accounting  for  their  non- 
production,  constitutes  reversible  error. 

5.  When  Complaint  Covering  Same  Claim  in  Action  Against 
Third  Party  Admissible.  The  exclusion  of  the  complaint  in  a  previous 
action  by  the  plaintiff,  who  was  a  sub-contractor,  against  his  principal, 
covering  tlie  same  claim,  also  constitutes  reversible  error,  where  the  princi- 
pal issue  is  as  to  whether  the  defendant  had  dealt  directly  with  the  plain- 
tiff as  an  independent  contractor  or  as  a  sub-contractor,  and  alleged  that 
by  the  agreement  between  the  two  contractors,  the  defendant  had  the  right 
to  request  alterations  from  the  work  provided  for  in  the  main  contract,  the 
value  of  which  should  be  added  to  or  deducted  from  the  contract  price 
between  the  contractors. 

Taft  V.  Little,  78  App.  Div.  74,  reversed. 

(Argued  February  28,  1904;  decided  March  22,  1904) 
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Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  2,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opflnion. 

Alexander  Thain  and  Burton  Thompson  Beach  for  appel- 
lant. The  referee  erred  in  refusing  permission  to  the  defend- 
ant to  read  on  his  own  behalf  portions  of  his  testimony  given 
on  the  former  reference  explanatory  of  the  part  which  the 
plaintiff  liad  read.  (I  Greenl.  on  Ev.  [Eedf.  ed.]  §  201 ;  GraU 
tan  v.  Jf.  Z.  L  Co.,  92  N.  Y.  274;  Doxons  v.  N,  Y.  C.  R. 
B.  Co,,  47  N.  Y.  83 ;  Bo^ise  v.  Whited,  25  X.  Y.  170 ;  Barries 
V.  AUen,  1  Abb.  Ct.  App.  Dec.  Ill ;  J/.  Z.  Ins.  Co.  v.  Boh- 
inson,  24  App.  Div.  570 ;  Klock  v.  Brennan,  82  Ilun,  262 ; 
Stedman  v.  Banney,  80  Hun,  39 ;  Ainley  v.  M.  By.  Co.,  47 
Hun,  206 ;  Matter  of  Charnherlain,  140  N. .  Y.  390.)  The 
evidence  sought  to  be  introduced  by  the  excluded  questions 
was  clearly  competent,  the  principal  issue  being  that  of 
employment  of  the  plaintiff's  assignor  by  defendant.  {M. 
GroKs  Sons  v.  Groh,  177  N.  Y.  8 ;  Iloag  v.  Wright,  174  N. 
Y.  36  ;  Stevens  v.  Brennan,  79  N.  Y.  254 ;  Funston  v.  Gunn, 
99  U.  S.  660 ;  Merrick  v.  Ilill,  77  Hun,  30  ;  Deutschmann  v. 
T.  A.B.  B.  Co.,  87  App.  Div.  503;  Abb.  Trial  Brief  [2d  ed.], 
242-244.)  The  referee  erred  in  excluding  tlie  complaint  which 
Hiker  had  sworn  to  in  his  action  against  Weeks  &  Co.  in  1878. 
{Brady  v.  Foster,  72  App.  Div.  416.)  The  referee  erred  in 
permitting  the  witness  Riker  to  testify  from  a  copy  of  a  paper 
made  many  years  ago  by  a  person  other  than  himself  as  to  the 
particulars  of  changes  in  the  work  and  the  value.  {State 
Bank  V.  Brown,  165  N.  Y.  216;  B\ow?is  v.  j\\  Y.  C.  B.  B. 
Co.,  47  N.  Y.  83.)  The  proceeding* before  Mr.  Rodman  did 
not  amount  to  a  "  trial "  within  the  meaning  of  that  term  as 
used  in  section  830  of  the  Code  of  Civil  Procedure,  the 
referee  having  died  before  the  proof  was  closed  and  before 
the  cause  w^as  submitted  to  him  for  decision.     {Mygatt  v. 
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Wlllcox,  35  How.  Pr.  410;  T.  NaL  Bank  v.  McKinsi/ry,  2 
Ilun,  443  ;  Vermilyea  v.  Palmer ^  52  N.  Y.  471 ;  Place  v. 
B,,  etc.,  Co.,  28  How.  Pr.  184 ;  People  v.  CoU,  4^  K  Y.  508 ; 
Sturm  V.  A.  iT.  /.  Co.,  63  K  Y.  77,  87 ;  Morley  v.  Castor, 
03  App.  Div.  38  ;  Bradley  v.  Mirick,  91  N.  Y.  293 ;  ^^sofo 
V.  Gtismsey,  8  Johns.  446.) 

Robert  Thome  for  respondent.  The  referee  did  not  err  in 
refusing  to  permit  the  defendant  to  read,  in  his  own  behalf, 
portions  of  his  testimony  given  upon  tlie  former  reference. 
{Matter  of  Potter,  120  N.  Y.  89;  Matter  of  jOhamherlain, 
140  N.  Y.  391;  Sufolk  Co.  v.  SJiaw,  21  App.  Div.  146; 
Carver  v.  Barker,  73  Hun,  416.)  The  referee  did  not  err  in 
permitting  the  witness,  Riker,  to  refresh  liis  recollection  by 
reference  to  an  old  bill  of  the  items  in  suit.  {Bigelow  v.  IlaU, 
91  N.  Y.  145 ;  Carter  v.  Boice,  41  Hun,  516.)  The  referee 
did  not  err  in  permitting  the  plaintiff  to  read  in  evidence  tlie 
testimony  of  D.  C.  Weeks,  the  deceased  witness,  given  on  the 
previous  trial  of  this  action  before  Thomas  H.  Rodman  as 
referee.  (Code  Civ.  Pro.  §  830.)  The  record  does  not  pre- 
sent any  exceptions  to  the  admission  of  evidence  w^hich  require 
a  reversal  of  the  judgment.  {Shaffer  v.  Martin,  25  App. 
Div.  501 ;  McSorley  v.  Hughes,  58  Hun,  360 ;  129  N.  Y.  659 ; 
Card  V.  Moore,  68  App.  Div.  327.) 

Werner,  J.  The  plaintiflF,  as  asignee  in  bankruptcy  of  one 
George  Riker,  recovered  a  judgment  against  the  defendant, 
individually  and  as  executor  of  his  mother's  estate,  for  labor 
and  materials  furnished  by  Riker  for  the  alteration  of  a  build- 
ing then  owned  by  the  defendant  and  his  mother,  and  situate 
at  the  corner  of  Fourtli  avenue  and  Seventeenth  street  in  tlie 
city  of  New  York. 

The  principal  question  litigated  upon  the  trial  was  whether 
the  labor  and  materials  referred  to  were  furnished  by  Riker 
upon  the  direct  and  independent  request  of  the  defendant,  or 
whether  the  former  was  purely  the  sub-contractor  of  the  prin- 
cipal contractors,  D.  C.  Weeks  &  Son,  and  was  to  look  to 
them  for  payment  of  his  claim. 
9 
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■  Upon  this  issue  the  referee  herein  found  that  labor  and 
materials  of  tlie  value  of  $2,832.29  had  been  furnished  by 
Hiker  directly  to  the  defendant,  at  the  latter's  request,  acting 
for  himself  and  his  mother,  and  judgment  was  directed  accord- 
ingly. This  judgment  was  unanimously  affirmed  at  the 
Appellate  Division,  so  that  the  only  questions  open  to  review 
in  this  court  are  those  arising  upon  exceptions  taken  to  rulings 
during  the  course  of  tlie  trial. 

(1)  The  referee  excluded  certain  evidence  given  by  the 
defendant  upon  a  former  trial,  which  his  counsel  offered  to 
read  upon  the  last  trial.  The  defendant  was  not  present 
at  the  last  trial  owing  to  his  absence  from  the  state.  The 
action  had  been  previously  tried,  almost  to  completion,  before 
another  referee,  who  died  before  the  case  was  submitted  to 
him  for  decision.  Upon  the  last  trial  the  plaintiff  was  per- 
mitted to  read  from  the  record  of  the  former  trial  parts  of 
the  testimony  then  given  by  the  defendant  because  they  were 
claimed  to  be  admissions  against  his  interest.  Defendant's 
counsel  offered  to  read  from  the  same  record  other  parts  of 
defendant's  testimony,  insisting  that  they  were  explanatory 
of  the  parts  introduced  by  the  plaintiff,  but,  upon  the  objee- 
tions  of  plaintiff's  counsel,  they  were  excluded.  If  the  testi- 
mony offered  by  tlie  defendant  was  in  fact  explanatory  of 
that  introduced  by  the  plaintiff  it  was  clearly  competent 
{Matter  of  Chamberlain,  140  N.  Y.  390, 393),  but  the  learned 
Appellate  Division  held,  and  we  think  correctly,  that  there  is 
nothing  in  the  record  to  show  that  the  rejected  evidence  was 
explanatory  of  other  evidence  received  at  the  instance  of  the 
plaintiff.  Counsel  for  the  appellant  did,  it  is  true,  finally 
offer  to  read  other  parts  of  the  record  "  explanatory  of  the 
questions  and  answers  read  by  the  other  side,"  but  this  was 
followed  by  the  reading  of  quite  a  number  of  questions,  the 
answers  to  which  are  not  printed  in  the  record,  and  it  is,  there- 
fore, impossible  to  determine  whether  the  evidence  which 
appellant's  counsel  thus  sought  to  introduce  was  really  explan- 
atory or  not.  The  ruling  that  appellant's  counsel  would  be 
permitted  to  read  '"  any  part  that  gives  the  remainder  of  an 
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answer  to  a  question  "  indicated  that  the  learned  referee  took 
too  narrow  a  view  of  the  subject,  but,  taking  into  account  the 
vagueness  of  the  record  in  this  respect,  as  well  as  the  fact  that 
the  judgment  must  be  reversed  in  any  event,  we  simply  sug- 
gest for  the  guidance  of  the  court  and  counsel  upon  another 
trial  that,  when  plaintiff's  counsel  had  read  portions  of  defend- 
ant's evidence  on  the  theory  that  tliey  were  admissions  against 
his  interest,  it  was  competent  for  the  defendant  to  have  read 
in  his  own  behalf  any  other  portion  of  the  same  evidence  tend- 
ing to  explain  such  admissions. 

(2)  Defendant  insists  that  it  was  error  to  permit  the  plain- 
tiff's witness  Eiker  to  testify  from  a  paper  made  many  years 
before  the  trial,  as  to  certain  items  of  work  and  materials,  and 
their  value.  The  record  discloses  that  the  paper  was  a  mem- 
orandum made  by  Riker's  bookkeeper  from  items  appearing 
upon  his  books.  These  items  were  entered  from  original  data 
furnished  by  Hiker's  foreman  under  the  supervision  of  Riker, 
and  the  latter  testified,  not  only  that  he  had  personal  knowl- 
edge of  their  correctness,  but  that  after  glancing  at  the  paper 
he  could  speak  from  memory.  This  practice  was  well  within 
the  settled  rule  permitting  the  use  of  memoranda  to  refresh 
the  recollection  of  a  witness.  ( Wise  v.  Phoenix  Fire  Ins. 
Co.,  101  N.  Y.  637;  Bigdoxo  v.  HaU,  91  id.  145,  147; 
Howard  v.  McDonough,  77  id.  592.) 

(3)  Another  group  of  exceptions  taken  by  the  defendant 
relates  to  the  reading  in  evidence  on  behalf  of  the  plaintiff 
of  certain  portions  of  the  testimony  of  the  deceased  witness, 
D.  C.  Weeks,  one  of  the  tirm  who  had  the  principal  contract 
w^ith  the  defendant  for  the  alteration  of  the  building  in  ques- 
tion. The  trial  on  which  this  witness  had  testified  was  never 
formally  terminated  because  the  former  referee  had  died 
before  the  evidence  was  finally  submitted  to  him.  For  this 
reason  it  is  claimed  that  the  former  hearing  was  not  a  trial 
within  the  meaning  of  section  830  of  the  Code  of  Civil  Pro- 
cedure, which  provides:  "Where  a  *  *  *  witness  has 
died  *  *  *  since  the  trial  of  an  action,  *  *  *  the 
testimony  of  the  decedent    *     *    *     taken  or  read  in  evi- 
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dence  at  the  former  trial  or  Iiearing,  may  be  given  or  read 
in  evidence  at  a  new  trial  or  hearing  *  *  *  by  either 
party,  *  *  *."  It  was  admitted  that  on  the  hearing 
before  the  first  referee  the  witness  Weeks  had  been  exam- 
ined and  cross-examined  in  the  plaintiffs  case  and  that  sub- 
sequently the  defendant  put  in  his  case  and  rested.  "  The 
fundamental  ground  upon  which  evidence  given  by  a  wit- 
ness, who  afterwards  dies,  may  be  read  in  evidence  upon 
a  subsequent  trial,  is  that  it  was  taken  in  an  action  or  pro- 
ceeding where  the  parties  against  whom  it  is  oflFered  or  their 
privies  have  had  both  the  right  and  the  opportunity  to  cross- 
examine  the  witness  as  to  the  statement  offered."  ( Young 
V.  Valentine,  177  N.  Y.  347.)  Here  the  defendant  had  full 
opportunity  to  cross-examine  the  witness,  and  availed  himself 
of  it.  We  think  that  the  former  hearing  was  a  trial  within 
the  meaning  and  spirit  of  the  section  quoted.  The  appellant 
urges,  however,  that  under  the  case  of  Beah  v.  Guernsey  (8 
Johns.  446)  the  record  was  not  admissible  without  the  pro- 
duction of  the  postea  of  the  former  trial.  The  postea  is 
simply  evidence  that  a  trial  was  pending,  and  not  that  it  was 
legally  concluded.  {Pitton  v.  Walt&r,  1  Strange,  162 ;  White 
V.  Kihling,  11  Johns.  128.)  Here  there  was  no  question  of 
the  pendency  of  the  former  trial.  The  exceptions  under  this 
head,  therefore,  present  no  error. 

(4)  A  more  serious  question  is  presented,  however,  by  the 
exceptions  of  the  defendant  to  the  evidence  of  the  plaintiff's 
witness  Riker,  and  the  evidence  of  the  deceased  witness 
Weeks,  read  in  behalf  of  the  plaintiff,  which  was  relied  upon 
to  show  that  the  items  involved  in  plaintiff's  claim  were  extra 
work  and  not  included  in  the  contract  of  the  defendant  with 
Weeks  &  Son.  Early  in  the  trial  of  the  case  it  appeared  that 
the  work  upon  the  defendant's  building  had  been  performed 
under  a  written  contract  between  the  latter  and  D.  C.  Weeks  & 
Son,  and  pursuant  to  plans  and  specifications  therein  referred  to. 
It  was  also  shown  that  Weeks  &  Son  had  entered  into  a  written 
sub-contract  with  Riker,  the  plaintiff's  assignee,  for  a  por- 
tion of  the  work.     It  is  true  that  the  complaint  herein  was 
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framed  on  the  theory  of  a  quantum  meruit  for  work  per- 
formed and  materials  furnished ;  and  that  defendant's  answer 
was  in  effect  simply  a  general  denial ;  but  when  it  became 
evident  that  there  were  written  contracts,  plans  and  specifica- 
tions covering  the  bulk  of  the  work  and  materials,  these  writ- 
ten instruments  should  have  been  produced  to  show  whether 
the  work  and  materials  for  which  plaintiff  now  seeks  to 
recover,  were  within  the  original  contracts  or  not.  If,  as 
claimed  by  the  plaintiff,  the  written  instruments  could  not  l>e 
found,  then  the  foundation  should  have  been  laid  for  the 
introduction  of  secondary  evidence.  But  this  was  not  done. 
Although  there  is  some  evidence  tending  to  show  that  the 
contracts,  plans  and  speciiications  could  not  be  found,  the 
trial  did  not  proceed  upon  the  theory  that  the  plaintiff  was 
giving  secondary  evidence  of  their  contents.  On  the  con- 
trary, the  plaintiff  gave  direct  evidence  tending  to  show 
the  performance  of  work  and  the  furnishing  of  materials  and 
their  value.  This  was  supplemented  by  the  bald  statements 
of  witnesses  that  this  work  and  these  materials  were  extra 
and  were  not  within  the  original  contracts,  plans  and  specifica- 
tions. This  summary  method  of  establishing  the  plaintiff's 
case  utterly  ignored  the  rule  that  a  claim  for  extra  work  or 
materials,  based  upon  an  alleged  oral  agreement,  supple- 
mentary to  a  written  contract  which  may  or  may  not  cover 
all  the  work  and  materials  furnished,  necessarily  involves 
proof  of  the  original  contract,  for  without  such  proof  it  can- 
not be  determined  whether  the  claim  for  extra  compensation 
is  well  founded  or  not. 

This  rule  is  very  simply  and  clearly  stated  by  Lord  Abinoeb 
C.  B.,  in  Buxton  v.  Cornish  (12  M.  &  W.  426-429)  as  follows : 
"  When  an  action  is  brought  for  work  done,  and  a  witness 
proves  that  the  plaintiff  did  the  work,  but  that  it  was  done 
under  a  written  contract,  then  yon  put  in  the  contract  for  the 
purpose  of  showing  what  is  included  within  it,  and  when  it  is 
read,  you  find  that  the  contract  does  not  include  the  par- 
ticular work  for  which  the  action  is  brought."  (See,  also, 
Vincent  v.  CoU,  Moody  &  M.  257 ;  S.  C,  3  Carr.  &  P.  481 ;  and 
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Collyer  v.  CoUinSj  17  Abb.  Pr.  467,  op.  Leonard,  P.  J.  476.) 
We  think  it  was  error  for  the  learned  referee  to  permit  plain- 
tiffs witnesses  to  state  what  was  extra  work,  w?tliout  produc- 
ing the  plans,  specifications  and  contracts,  or  at  least  properly 
accounting  for  their  non-production. 

(5)  The  appellant  also  challenges  the  correctness  of  the 
referee's  ruling,  excluding  the  complaint  in  an  action  by 
Riker,  the  plaintiffs  assignor,  against  Weeks  &  Son,  the  prin- 
cipal contractors  above  referred  to,  and  offered  in  evidence 
herein  by  the  defendant.  It  is  pi-actically  conceded  that  tlie 
allegations  of  that  complaint  bovered  the  same  work  and 
materials  for  which  the  plaintiff  now  seeks  to  recover  in  this 
action,  and  it  is  obvious  that  the  pleading  was  offered  in  evi- 
dence to  contravene  plaintiffs  present  claim.  That  it  was 
competent  for  that  purpose  cannot  be  doubted,  and  the  learned 
Appellate  Division  so  decided,  but  it  was  thought  that  the 
erroneous  ruling  was  harmless,  because  there  was  other  evi- 
dence establishing  the  same  fact,  and  because  the  referee  had 
certified  that  he  bad  allowed  the  plaintiff  to  recover  only  upon 
those  items  which  were  directly  ordered  by  the  defendant. 

These  snggestions  are  well  enough  so  far  as  they  go,  but  the 
fact  remains  that  the  real  question  in  the  case  was  whether 
the  defendant  had  dealt  with  Riker  directly  and  as  an  inde- 
pendent contractor,  or  as  the  sub-contractor  of  Weeks  &  Son. 
The  complaint  offered  in  evidence  was  not  only  a  direct 
admission  of  the  latter  relation,  but  it  contained  an  allegation 
that  under  the  terms  of  the  contract  between  Riker  and 
Weeks  &  Son,  the  defendant  was  at  liberty  during  the  prog- 
i-ess  of  the  work  to  request  any  alterations,  additions,  devi- 
ations or  omissions  from  the  work  provided  for  in  the  contract 
between  Weeks  &  Son  and  the  defendant,  and  that  the  value 
of  the  same  should  be  added  to  or  deducted  from  the  contract 
price  between  Riker  and  Weeks  &  Son,  as  the  case  might  be. 
Attached  to  that  complaint  was  a  copy  of  the  contract 
between  Riker  and  Weeks  &  Son,  containing  the  covenant 
referred  to.  That  contract  was  made  in  1S77,  while  the  oral 
testimony  of  Riker  was  given  in  1901,  when  the  witness  was 
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eighty-three  years  of  age,  and  when  some  of  the  details. of  the 
transactions  between  him  and  the  defendant  may  well  have 
passed  from  memory.  Under  these  conditions  the  rejected 
evidence  may  have  been  of  vital  importance,  and,  for  aught 
we  know,  might  have  changed  the  result. 

There  are  other  alleged  errors  of  minor  importance  which 
we  shall  not  discuss.  It  is  to  be  regretted  that  an  action  char- 
acterized by  so  many  delays  and  vicissitudes  as  the  one  at  bar 
should  have  to  be  sent  back  for  a  new  trial,  but  the  two  prin- 
cipal errors  above  set  forth  are  such  that  it  is  impossible  to 
uphold  the  judgment  herein,  and  it  should,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Paekee,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Michael 
Eyan,  Respondent,  v,  James  L.  Wells  et  al.,  Composing 
the  Board  of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants. 

New  Youk  (City  of)  —  Deputy  Tax  Commissioner  —  Duration  and 
Tenure  op  Office  Under  Greater  New  York  Charter  as  Amended 
BY  Chapter  466,  Laws  of  1901.  By  the  elimination  from  section  887  of 
the  Greater  New  York  charter,  by  the  amended  charter  (L.  1901,  ch.  466), 
of  the  provision  thi^t  deputy  tax  commissioners  shall  hold  their  offices  during 
the  pleasure  of  the  board  of  taxes  and  assessments  and  be  subject  to 
removal  by  said  board  as  deputies  in  the  other  city  departments,  sjich 
officers  became  subject  to  removal  as  provided  by  section  1543,  and,  as  the 
position  of  deputy  tax  commissioner  is  an  office,  and  so  denominated  in 
the  charter,  the  duration  of  which  is  not  declared  by  law,  the  office  is  held 
during  the  pleasure  of  the  authority  making  the  appointment.  (Const,  art. 
10,  §  3.) 

(Submitted  March  14, 1904;  decided  March  22,  1904.) 

Motion  for  reargument.     (See  176  IS".  Y.  462.) 

Robert  Tl.  Elder  for  motion. 

John  J,  Delany^  Corporation  Counsel  {James  D.  Bell  of 
counsel),  opposed. 
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Per  Curiam.  The  motion  for  reargument  in  this  case  is 
based  on  the  ground  that  the  court  overlooked  the  change 
effected  in  section  887  of  the  Greater  New  York  charter  by 
the  amended  act  of  1901  (Ch.  466).  As  originally  enacted 
this  section  provided  in  terms  that  the  deputy  tax  commis- 
sioners should  liold  their  office  during  the  pleasure  of  the 
board  of  taxes  and  assessments  and  bo  subject  to  removal 
by  said  board  as  deputies  in  the  other  city  departments,  a  pro- 
vision omitted  in  tlie  amended  act.  Wo  did  not  consider  the 
effect  of  this  amendment  because  the  respondent  based  the 
claim  tliat  his  removal  was  illegal  upon  the  provisions  of  the 
Civil  Service  Law.  If  his  present  contention  that  the  elimi- 
nation by  the  act  of  1901  of  the  previous  provision  for  removal 
was  equivalent  to  an  affirmative  proliibition  of  removal  it  would 
follow  that  the  term  of  the  relator  as  deputy  tax  commissioner 
was  for  life  and  we  are  somewhat  at  a  loss  to  discover  what  rel- 
evancy the  Civil  Service  Act,  which  was  the  only  subject  dis- 
cussed before  us,  bore  to  the  question.  But  for  two  reasons 
the  contention  cannot  be  sustained.  First.  The  provisions  of 
section  1543  are  comprehensive  and  in  terms  apply  to  all  offi- 
cers and  subordinates  in  the  respective  city  departments  except 
where  otherwise  especially  provided.  When  the  special  pro- 
vision was  eliminated  from  section  887  the  case  of  the  relator 
fell  under  the  later  section  and  it  may  well  be  that  the  provision 
of  the  earlier  section  was  omitted  in  the  revision  as  unnecessary. 
Second.  The  position  of  the  relator  was  an  office  and  is  so 
denominated  in  the  charter.  By  section  3  of  article  10  of  the 
Constitution,  its  duration  not  being  declared  by  law,  the  office 
was  held  during  the  pleasure  of  the  authority  making  the 
appointment. 

The  motion  for  reargument  should  be  denied,  with  ten 
dollars  costs. 

Pakker,  Ch.  J.,  O'Brien,  Bartlett,  IIaight,  Vann, 
CuLLEN  and  Werner,  JJ.,  concur. 

Motion  for  reargument  denied. 
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New  York  University,  Appellant,  v.  The  Loomis  Labora- 
tory, Respondent. 

Trust  —  When  Declarations  of  an  Agent  with  Limited  Author- 
ity Insufficient  to  Impose  Trust  upon  Property  Purchased  and 
Conveyed  by  Him  as  Agent.  Where  an  agent,  who  was  authorized  by 
an  undisclosed  principal  to  purchase  land  and  erect  and  equip  thereon  a 
laboratory  for  research  and  instruction  in  medical  sciences,  w^ith  moneys 
to  be  furnished  for  that  purpose  by  his  principal,  and  to  convey  the 
laboratory,  when  completed,  to  a  corporation  to  be  created  and  organized 
for  the  purpose  of  holding  the  property  and  managing  the  affairs  of  the 
laboratory,  made  declarations  and  statements  that  the  laboratory,  when 
completed,  was  to  be  held  for  the  exclusive  use  of  the  medical  department 
of  a  certain  university,  evidence  of  such  statements  is  not  sufficient  to 
sustain  an  action  to  impress,  upon  the  property  of  the  laboratory,  a  trust 
in  favor  of  the  university,  where  there  is  evidence  that  the  statements  of 
the  agent  were  unknown  to,  and  unauthorized  by,  the  X)rincipal,  and  the 
latter  denies  that  he  assented  to  or  ratified  them  when  made  known  to 
him,  and  it  is  established  that  he  furnished  the  money  expended  by  the 
agent  in  the  purchase  of  the  lot  and  the  erection  and  equipment  of  the 
laboratory  building,  and  that  the  agent  had  no  title  or  interest  therein 
except  as  agent,  and  no  authority  except  to  carry  out  the  specific  instruc- 
tions of  his  principal. 

New  York  Univernty  v.  Loomis  LaboraUyi^y,  68  App.  Div.  635,  affirmed. 

(Argued  February  26,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 4,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  A.  Strong  for  appellant.  Erroneous  evidence  was 
admitted  upon  the  trial  and  proper  evidence  was  excluded. 
{Farleigh  v.  Cadman^  159  N.  Y.  169;  Ilirsh  v.  Auer^  146 
I^.  Y.  13  ;  Matter  of  Carpenter,  131  N.  Y.  86 ;  Gihnan  v. 
McArdle,  99  N.  Y.  451 ;  Parry  v.  Lamlert,  98  N.  Y.  300.) 
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Charles  E,  Miller  and  Bronson  Winihrop  for  respondent. 
The  evidence  on  behalf  of  appellant  was  so  weak  that,  if  the 
testimony  of  Stetson  had  been  excluded  and  the  catalogues 
admitted,  no  other  judgment  could  possibly  have  been  ren- 
dered.   {McGean  v.  M,  Ry,  Co.,  117  N.  Y.  219.) 

Vanii,  J.  The  plaintiflE  was  incorporated  in  1831  by  a 
special  act  of  the  legislature  "  for  the  purpose  of  promoting 
literature  and  science,"  and  is  an  institution  of  learning  well 
known  by  its  popular  and  corporate  name  of  "  The  New  York 
University."     (L.  1831,  ch.  176.) 

The  defendant  was  incorporated  in  1887,  also  by  special 
act,  "  with  all  the  privileges  and  immunities  of  a  seminary  of 
learning  for  the  promotion  of  original  research  in  chemistry, 
biology  and  pathology,  and  for  elementary  teaching  in  these 
branches."     (L.  1887,  ch.  329.) 

The  object  of  this  action  was  to  establish  a  trust  in  favor 
of  the  plaintiflE  with  reference  to  all  the  property  held  by  the 
defendant  in  its  own  name,  and  to  enjoin  the  defendant  from 
excluding  the  plaintiflE  from  the  benefit  and  enjoyment  thereof. 
The  theory  of  the  plaintiflE  is  that  in  December,  1887,  Dr. 
Alfred  L.  Loomis  held  the  real  estate  in  question  in  trust  for 
the  plaintiflE  and  that  without  consideration  he  conveyed  it  to 
the  defendant  upon  the  same  trust,  but  without  expressing  it 
in  the  deed  ;  that  the  defendant  now  refuses  to  recognize  the 
trust  and  threatens  to  form  a  union  with  some  "  rival  institu- 
tion "  and  to  place  the  property  under  its  control. 

The  theory  of  the  defendant  is  that  no  trust  ever  existed 
with  reference  to  said  property,  and  that  although  it. was 
authorized  by  the  act  which  brought  it  into  existence,  in  its 
discretion,  to  transfer  all  its  real  and  personal  property  to  the 
plaintiflE  and  thereupon  cease  to  exist,  it  has  never  done  so 
and  has  no  desire  to  do  so.  The  trial  justice,  by  a  decision  in 
the  short  form,  dismissed  the  complaint  upon  the  ground  that  no 
trust  wa6  ever  created  in  favor  of  the  plaintiff  as  to  any  prop- 
erty held  by  the  defendant,  and  the  judgment  entered  accord- 
ingly was  unanimously  aflSrmed  by  the  Appellate  Division, 
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While  the  facts  are  placed  beyond  our  control  by  the  united 
action  of  the  courts  below,  it  is  necessary  to  examine  the  evi- 
dence to  some  extent  in  order  to  properly  consider  the  ques- 
tions of  law  presented  by  the  rulings  made  during  the  trial. 

The  main  evidence  relied  on  by  the  plaintiff  to  establish 
the  trust  was  as  follows :  In  1887,  Dr.  Loomis,  although  one  of 
the  faculty  was  not  a  member  of  the  council  or  governing 
board  of  the  plaintiff,  but  was  one  of  the  eight  directors  of 
an  institution  incorporated  in  1883  for  "educational  and 
scientific  purposes  "  under  the  name  of  the  "  Medical  College 
Laboratory  of  the  City  of  New  York."  (L.  1883,  ch.  125.) 
On  the  23rd  of  March,  1887,  Dr.  Loomis  made  a  report 
to  the  directors  of  the  Medical  College  Laboratory,  a 
stranger  to  the  alleged  trust,  in  which  he  made  the  following 
statement :  "  About  one  year  ago  a  gentleman  gave  me  a  power 
of  attorney  to  spend  one  hundred  thousand  dollars /br  him  in 
the  erection  and  equipment  of  a  laboratory  building  for  the 
exclusive  use  of  the  faculty  and  students  of  the  Medical 
Department  of  the  New  York  University.  He  designated 
that  it  should  be  known  as  the  ^  Loomis  Laboratory  of  the 
Medical  Department  of  the  New  York  University ; '  that 
when  completed  it  should  be  handed  over  to  a  board  of  trus- 
tees, who  should  hold  it  in  trust  for  the  use  of  the  faculty 
and  students,  as  already  indicated  ;  that  in  every  way,  and  as 
might  from  time  to  time  be  indicated  by  the  faculty,  it 
should  be  used  to  increase  the  teaching  facilities  of  the  Medi- 
cal Department  of  the  University ;  that  if  at  any  time  the ' 
council  of  the  Univereity  was  to  assume  the  pecuniary  obli- 
gations of  the  faculty  and  take  the  college  building,  the  trus- 
tees of  the  laboratory  may  transfer  the  laboratory  property 
to  the  council.  In  accordance  with  the  wishes  of  the  donor, 
I  have  had  a  bill  introduced  into  the  legislature,  incorporat- 
ing the  laboratory.  *  *  *  I  have  also  had  all  the  neces- 
sary steps  taken  *  *  *  for  the  completion  of  the  building 
by  10th  September,  1887,  according  to  the  contracts  pre- 
sented. The  donor  will  give  the  faculty  any  legal  documents 
which  they  may  wish,  guaranteeing  to  them  that  the  laboratory 
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and  its  equipment  shall  always  be  for  their  use  in  laboratory 
teaching.  It  is  understood  that  the  trustees  are  to  be  simply 
the  custodians  of  the  property  and  of  any  endowment  which 
the  laboratory  may  receive."  This  report  was  accepted  and 
ordered  spread  upon  the  minutes. 

On  the  12th  of  December,  1887,  Dr.  Loomis  presented  to 
the  defendant  a  deed  dated  that  day,  by  which  he  and  his 
wife  in  consideration  of  one  dollar  conveyed  to  tlie  defendant 
the  lot  on  which  the  laboratory  building  stands.  Li  present- 
ing the  deed  to  the  defendant's  board  of  trustees,  as  their 
minutes  show,  he  made  the  following  statement :  "  In  Novem- 
ber, 1886,  a  friend  gave  me  the  authority  to  expend  for  him 
$100,000  in  the  purchase  of  grounds  and  the  erection  and 
equipment  of  a  laboratory  in  connection  with  the  Medical 
Department  of  the  University  of  the  City  of  New  York. 
The  only  stipulations  were  that  the  name  of  tlie  donor  should 
remain  a  secret,  and  the  laboratory  should  be  called  the  Loomis 
Laboratory.  I  was  to  expend  the  money  in  the  manner 
which  seemed  best  to  me  for  the  accomplishment  of  a  per- 
fect laboratory  in  every  respect.  In  February,  1887,  I  pur- 
chased the  ground,  35x100  feet,  adjoining  the  University 
Medical  College,  for  $17,700,  and  in  March  I  accepted  the 
plans  and  specifications  *  *  *  for  the  erection  of  a  suit- 
able building.  In  the  following  April  the  contracts  for  the 
erection  of  a  building  according  to  the  specifications  were 
signed  by  the  builders,  and  the  work  of  construction  was 
immediately  commenced  and  completed  in  January,  1888,  at 
the  cost,  with  apparatus  which  was  purchased  during  the  con- 
struction, of  $101,600.  During  this  construction  and  at  the 
time  of  its  completion  I  received  from  the  donor  $101,600, 
and  presented  to  him  the  vouchers  for  the  moneys  expended. 
I  now  deliver  to  this  corporation  the  deed  of  the  land  and 
building."  The  trustees  of  the  defendant  accepted  the  deed 
and  passed  a  resolution  thanking  the  donor  for  his  gift. 

There  was  no  evidence  that  Dr.  Loomis  ever  stated  to  the 
plaintiff  that  the  gift  was  for  its  benefit,  or  that  he  made  any 
statement  on  the  subject,  except  to  the  two   other,  inde- 
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pendent  corporations.  The  plaintiff  apparently  never  heard 
of  the  alleged  trust  until  after  all  rights  had  become  fixed, 
although  evidence  was  given  by  one  witness  tending  to  show 
that  Dr.  Loomis,  who  was  not  living  at  the  time  of  the  trial, 
once  stated  to  the  chancellor  of  the  university  that  a  sum  of 
money  had  been  placed  in  his  hands  for  its  benefit,  and  that  it 
was  to  be  put  into  a  laboratory  building.  Subsequently  the 
present  structure  was  erected,  and  on  the  front  thereof  the 
following  inscription  was  placed :  '*  Loomis  Laboratory  of  the 
Medical  Department  of  New  York  University."  There  was 
also  evidence  that  some  of  the  professors  of  the  university  had 
used  the  building  and  had'  given  instruction  to  its  students 
therein. 

Wliile  there  was  other  testimony,  this  was  the  strength  of 
tlie  plaintiff's  case  and  it  was  met  by  evidence  of  the  following 
character.  It  appeared,  without  contradiction,  that  Col. 
Oliver  H.  Payne  furnished  the  money  to  buy  the  land,  as  well 
as  to  erect  the  building,  and  that  lie  subsequently  endowed 
the  institution.  Col.  Payne  testified  that  he  furnished  the 
money  to  Dr.  Loomis  during  the  years  1886  and  1887.  He 
was  asked  "  What  instructions  did  you  give  Dr.  Loomis  about 
the  use  of  the  money  ? "  Subject  to  objection  and  exception 
he  answered  as  follows :  "  I  told  him  to  buy  a  lot  and  to  build 
and  equip  a  laboratory,  to  be  transferred  later  to  a  corpora- 
tion to  be  organized  under  the  act  of  the  legislature,  to  be 
called  the  Loomis  Laboratory.  I  told  him  that  it  was  my 
object  to  build  a  laboratory  for  original  research  and  elemen- 
tary teaching  in  scientific  medicine  and  that  this  laboratory 
was  to  be  entirely  independent ;  and  I  intended,  as  I  did  after- 
wards, to  endow  it  with  suflScient  funds  to  run  it ;  I  desired 
and  instructed  him  to  have  five  trustees ;  two  of  those  trustees 
I  insisted  should  be  himself  and  his  son ;  the  other  three  he 
should  select ;  that  the  property,  when  completed,  should  be 
transferred  to  the  Loomis  Laboratory  Association,  to  be  gov- 
erned entirely  by  these  five  trustees ;  that  the  articles  incor- 
porating the  Loomis  Laboratory  should  state  exactly  what  the 
object  of  my  gift  was  and  intention." 
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Col.  Payne  further  testified  that  there  was  never  a  word 
said  by  him  to  any  one  that  the  money  should  be  used  in  the 
interest  or  for  the  l)enefit  of  any  institution  other  than  the 
defendant.  No  mention  was  at  any  time  made  of  the  plain- 
tiff, its  medical  department,  faculty  or  students  in  any  conver- 
sation between  himself  and  any  person  or  persons.  In  Decem- 
ber, 1886,  he  went  to  Europe  for  his  health,  and  before  leav- 
ing had  a  long  interview  with  Dr.  Loomis,  during  which  he 
said  he  would  give  him  a  power  of  attorney  "authorizing  liim 
to  expend  $100,000  for  me  in  the  erection  and  equipment  and 
the  buying  of  the  lot  for  the  laboratory  *  *  *  and  that 
this  was  to  l>e  transferred  to  the  company  to  be  organized 
under  the  act  of  the  legislature,  to  be  called  the  Loomis  Labor- 
atory." Dr.  Loomis  had  such  a  paper  prepared,  and  it  was 
duly  executed  by  Col.  Payne,  who  never  knew  or  heard  of 
any  statement  made  by  the  doctor  to  tlie  trustees  of  the 
defendant  in  relation  to  tliis  property,  and  no  such  statement 
was  made  to  them  or  to  any  one  by  his  authority.  He  never 
knew  of  the  inscription  on  the  front  of  the  building,  and  did 
not  authorize  it  to  be  placed  there.  Upon  his  return  from 
Europe  in  June,  1887,  Dr.  Loomis  showed  him  the  act  of  the 
legislature  which  embodied  what  he  was  authorized  to  do,  and 
also  contained  a  clause  that  under  certain  circumstances  the 
trustees  should  have  power  to  transfer  the  property  to  the 
plaintiff,  which  he  had  not  authorized.  Dr.  Loomis  explained 
that  this  clause  was  inserted  by  advice  of  his  attorney  to  pro- 
vide for  the  contingency  that  the  trustees  might  become  tired 
of  the  trust  and  wisli  to  wind  up  the  institution.  When  this 
explanation  was  made.  Col.  Payne  raised  no  objection. 

After  the  incorporation  Col.  Payne  gave  the  further  sura  of 
$80,000  to  the  defendant  to  endow  it  and  make  it  absolutely 
independent.  He  did  not  know  that  Dr.  Loomis  was  con- 
nected with  the  New  York  University,  or  was  a  professor  in 
that  institution.  No  word  ever  passed  between  these  men  tp 
indicate  any  intention  other  than  that  the  institution  thus 
founded  was  to  be  entirely  independent.  Col.  Payne  never 
said  anything  to  Dr.  Loomis  nor  authorized  him  to  say  any- 


1904.]    New  York  University  v.  Loomis  Laboratory.    143 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

thing  to  others  about  the  erection  and  equipment  of  a  labora- 
tory building  for  the  exclusive  use  of  the  faculty  and  students 
of  the  medical  department  of  the  plaintiff,  or  that  the  institu- 
tiOii  founded  by  him  should  be  known  as  the  Loomis  Labora- 
tory for  tlie  Medical  Department  of  the  New  York  University, 
or  that  when  completed  the  building  should  be  handed  over 
to  tlie  board  of  trustees  to  hold  in  trust  for  the  use  of  its  fac- 
ulty and  students.  Col.  Payne  positively  denied  a  statement 
made  by  a  witness  for  the  plaintiff  that  he  had  assented  to 
the  declaration  of  Dr.  Loomis,  upon  hearing  it  read  early  in 
1887. 

Much  of  this  evidence  was  received  subject  to  the  objection 
that  it  was  incompetent  and  immaterial,  and  exceptions  were 
duly  taken  to  the  rulings  of  the  court. 

Mr.  Stetson,  who  drew  tlie  power  of  attorney  referred  to 
by  Col.  Payne,  was  asked  to  state  its  contents.  This  was 
objected  to  by  the  plaintiff,  not  as  secondary  evidence,  but 
upon  the  ground  that  '^  other  statements  made  at  other  times 
by  the  alleged  trustee  in  a  controversy  of  this  character  can- 
not be  put  in  evidence ;  they  do  not  tend  to  nullify  the  state- 
ment he  may  have  made  at  any  time  establishing  the  trust." 
The  objection  was  overruled,  an  exception  was  taken  and  the 
witness  answered :  "  The  power  of  attorney  was  my  own  sug- 
gestion to  Dr.  Loomis.  It  contained  authority  to  Alfred  L. 
Loomis  to  go  on  and  create  liabilities,  make  contracts  for  the 
purchase  of  land  and  the  erection  of  a  building  up  to  the 
amount  of  $100,000,"  but  did  not  state  what  was  to  be  done 
with  the  building.  Subject  to  a  similar  objection  Mr.  Stetson 
was  permitted  to  testify  that  Dr.  Loomis  afterward  informed 
him  that  the  power  of  attorney  had  been  signed  by  the  donor 
of  the  money. 

Dr.  Lewis  A.  Stimson  testified  that  he  was  one  of  the  trus- 
tees of  the  defendant  and  from  1878  to  1898  was  a  member 
of  the  medical  faculty  of  the  plaintiff ;  that  instruction  was 
given  in  the  Loomis  Laboratory  to  some  of  the  students  of  the 
medical  department  of  the  university,  but  the  fees  for  such 
instruction  were  paid  by  the  students  to  the  Loomis  Labora- 
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tory  and  were  not  received  by  the  university  or  its  medical 
department.  Daring  liis  cross-examination,  the  annual  cata- 
logues issued  by  the  plaintiff  in  1888  and  1889  were  identified 
by  him  and  he  testified  that  proofs  were  sent  to  the  members  of 
tlie  faculty  for  examination  and  that  the  catalogues  themselves 
were  distributed  generally.  Each  catalogue  contained  the 
statement  that  through  the  liberal  gift  of  an  unknown  friend 
of  the  university  a  laboratory  building  had  been  erected, 
which,  by  a  condition  attached  to  the  gift,  was  to  be  known  as 
the  "  Loomis  Laboratory  of  the  Medical  Department  of  the 
University  of  the  City  of  New  York."  These  statements 
were  offered  in  evidence  by  tiie  plaintiff,  but  were  excluded 
upon  the  objection  of  the  defendant. 

This  reference  to  the  various  exceptions  and  the  condition 
of  the  evidence  when  they  were  taken,  shows  that  they  raise 
no  reversible  error,  because  if  the  evidence  excluded  had  been 
received  and  that  taken  under  objection  had  been  excluded, 
the  plaintiff  could  not  have  prevailed.  Its  evidence,  even  if 
the  catalogues,  which  were  excluded,  had  been  received,  was 
not  suflicient  to  establish  a  trust.  Independent  of  the  ques- 
tion whether  the  defendant  had  power  to  hold  property  in 
trust  for  another  corporation,  no  reasonable  view  of  the  testi- 
mony would  authorize  a  decision  in  favor  of  the  plaintiff. 

It  is  conceded  that  Col.  Payne  created  the  property.  He 
bought  the  land  and  erected  the  building,  appointing  Dr. 
Loomis  as  his  agent  for  that  purpose,  instead  of  employing  a 
broker  or  contractor.  He  furnished  all  the  money  and  Dr. 
Loomis  accounted  to  him  therefor  by  presenting  vouchers 
showing  how  it  was  expended.  No  one  else  had  put  a  dollar 
in  the  property  when  the  deed  was  delivered  to  the  defend- 
ant and  the  gift  thereby  completed.  Until  then  the  gift  was 
inchoate,  or  merely  in  contemplation,  and  Col.  Payne  still 
owned  the  property  as  the  beneficial  owner.  "While  Dr.  Loomis 
held  the  title  a  short  time,  he  never  was  the  owner  of  the  lot 
or  the  building,  for  he  bought  and  built  as  the  agent  of  Col. 
Payne.  He  did  not  use  his  own  money,  but  the  money  fur- 
nished by  another,  and  when  the  laboratory  was  completed 
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it  belonged  to  the  one  who  had  provided  the  money  and 
under  whose  direction  it  had  been  expended.  Dr.  Loomis 
could  neither  use  it  for  himself  nor  give  it  to  another, 
except  as  authorized  by  his  principal.  It  was  his  duty  to 
convey  to  such  person  or  corporation  and  to  such  only, 
as  Col.  Payne  designated.  The  defendant  does  not  stand 
in  his  shoes,  but  in  those  of  his  principal,  for  whom  he 
acted  in  all  things  and  without  whose  authority  he  could  not 
lawfully  act  at  all.  He  had  no  volition  in  the  promises 
and  could  take  no  independent  action.  His  unauthorized 
declarations  bound  no  one  but  himself  and  when  he  said 
that  the  property  was  for  the  benefit  of  the  plaintiff,  he  created 
no  obligation  and  conferred  no  right,  because  there  is  no  evi- 
dence that  the  real  owner  authorized  the  statement.  He  could 
not  impress  a  trust  upon  the  property,  for  he  had  neither 
interest  nor  authority,  but  was  simply  the  conduit  for  the 
passage  of  the  gift  from  the  donor,  who  brought  the  laboratory 
into  existence,  to  the  donee,  who  was  specially  organized  to 
take  and  enjoy  it.  An  agent  or  trustee  cannot  confer 
authority  upon  himself,  but  is  bound  to  faithfully  apply  the 
property  intrusted  to  him  according  to  the  confidence  reposed 
in  him.  If  Dr.  I/Oomis,  as  a  sworn  witness,  had  testified  to 
his  authority  to  make  the  declaration  upon  which  the  plain- 
tiflE  relies,  a  different  question  would  be  presented.  No  such 
evidence,  however,  was  given  by  any  one  and,  hence,  the 
doctor's  naked  declaration  is  without  legal  force.  Col.  Payne 
had  the  right  to  do  as  he  wished  with  his  own  property  and 
there  is  no  proof  that  he  ever  uttered  a  word  or  did  an  act 
showing  that  he  intended  to  give  anything  to  the  plaintiff 
or  for  its  benefit,  at  least  until  the  title  of  the  defendant  was 
complete.  While  others  may  have  said  that  he  so  intended, 
there  is  no  evidence  that  he  ever  said  so,  or  authorized 
them  to  say  so.  Doubtless  there  was  an  honest  misunder- 
standing as  to  the  purpose  of  the  unknown  donor,  but  hcJ 
was  not  responsible  for  it,  although  his  modest  method 
of  doing  good  may  have  led  to  it.  The  property  did  not 
come  from  Dr.  Loomis,  but  from  Col.  Payne,  and  evidence 
10 


146    New  York  University  'y.  Loomis  Laboratory.    [Mar., 


Opinion  of  tlie  Court,  per  Vann,  J.  [Vol,  178. 

of  what  the  former  said  about  it  is  of  no  importance 
unless  authorized,  and  proof  of  authority  to  make  any 
declaration  upon  the  subject  was  wholly  wanting.  He  was 
authorized  to  convey  to  the  defendant  and  to  no  one  else,  br»t 
he  was  not  authorized  to  attach  a  condition  to  the  conveyance 
for  the  benefit  of  the  plaintiff.  It  was  not  his  property  nor 
his  gift.  Over  and  over  again  and  before  the  gift  was  com- 
plete, he  stated  that  he  was  actiug  only  as  the  agent  of  a 
friend  who  had  furnished  the  money  to  erect  a  laboratory  but 
who  wished  that  his  name  should  be  kept  secret.  lie  did  not 
assume  to  do  anything  or  say  anything  in  his  own  name,  but 
simply  in  behalf  of  another.  What  he  did  was  authorized 
and  bound  all  concerned,  but  what  he  said  was  unauthorized 
and  bound  no  one  but  himself. 

Moreover,  aside  from  the  fact  that  if  the  rulings  excepted 
to  had  been  reversed,  the  result  could  not  have  been  changed, 
the  evidence  received  was  competent  and  that  excluded  was 
incompetent.  We  will  notice  only  those  especially  relied 
upon  by  the  plaintiff.  The  instructions  of  Col.  Payne  to  Dr. 
Loomis  as  well  as  the  power  of  attorney  were  competent,  as 
part  of  the  res  gestWj  to  show  the  capacity  in  which  Dr. 
Loomis  acted  in  purchasing  the  land  and  erecting  the  build- 
ing. They  did  not  contradict  but  corroborated  his  statement 
that  he  was  acting  as  agent  throughout  the  entire  business. 
They  confirmed  liis  declaration  that  he  was  acting  for  an  undis- 
closed principal  and  sliowed  that  he  did  not  assume  to  act  for 
any  one  else.  They  measured  the  nature  and  extent  of  his 
authority,  for  they  made  him  the  attorney  of  Col.  Payne  to 
make  the  contracts  for  him  which  brought  the  laboratory  into 
existence.  They  laid  at  the  root  of  tlie  subject,  for  they 
antedated  substantially  all  that  was  done  by  the  attorney  in 
fact  and  were  the  charter  of  his  power.  In  connection  with 
the  act  incorporating  the  defendant,  which  was  passed  to 
carry  out  the  wishes  of  the  donor,  they  show  his  method, 
object  and  intention.  They  constitute  the  most  material  and 
important  evidence  contained  in  the  record. 

The  catalogues  were  properly  excluded,  because  a  trust  can- 
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not  be  created  by  the  declarations  of  a  party  in  his  own  favor, 
when  they  are  not  brought  to  tlie  knowledge  of  the  creator  of 
the  trust.  What  the  plaintiff  said  was  of  no  importance 
unless  Col.  Payne  knew  of  it,  and  there  is  no  evidence  that  he 
ever  saw  either  catalogue.  The  fact  that  Dr.  Looinis  and 
others  had  read  the  statement  did  not  bind  Col.  Payne.  ^  If  all 
the  world  had  seen  it  and  he  had  not,  it  would  still  be  a  self- 
serving  declaration.  If  one  proclaims  in  the  most  solemn 
manner  that  certain  property  belongs  to  him,  he  can  take 
nothing  from  it  unless  the  real  owner  directly  or  indirectly 
assents  to  it. 

The  question  in  relation  to  certain  personal  property,  which 
did  not  come  from  Col.  Payne,  is  not  raised  by  any  exception 
and  we  cannot  consider  it.  The  decision  of  the  Special  Term 
was  in  the  short  form,  tlie  facts  not  being  stated  and  the 
exception  thereto  presents  nothing  which  survives  unanimous 
affirmance. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin  and  Werner, 
JJ.  (and  Gray,  J.,  in  result),  concur. 

Judgment  affirmed. 


Charles  Gmaehle,  as  Administrator  of  the  Estate  of  Charles 
Gmaehle,  Deceased,  Apj^ellant,  v.  Morris  Hosenberg  et 
al.,  Respondents. 

NEOLiaBNCE  —  Master  and  Servant  — L.  1902,  Ch.  600,  Requiring 
Notice  of  Injury  to  Be  Given  to  Master  Not  Applicable  to  Actions 
Based  upon  Common-law  Liability  of  Master.  Where  the  complaiDt,  in 
an  action  brought  to  recover  for  the  death  of  an  employee,  charged  to  have 
been  caused  by  tlie  negligence  of  his  employers,  alleges  that  the  defend- 
ants erected  and  caused  to  be  erected  a  scaffold  in  such  a  negligent, 
improper  and  unsafe  manner  that  the  same  gave  way  and  fell,  whereby 
the  plaintiff's  intestate,  who  was  working  thereon,  received  injuries  which 
caused  his  death,  the  complaint  states  a  good  cause  of  action  based  upon 
the  common-law  liability  of  the  defendants,  and  it  is  unnecessary  to 
allege  that  a  notice  of  the  time,  place  and  cause  of  the  injury  was  served 
upon  the  employers  within  120  days  after  the  occurrence  of  the  accident 
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as  prescribed  by  section  2  of  chapter  600  of  the  Laws  of  1902,  relating  to 
the  liability  of  employers  to  make  compensation  for  personal  injuries  suf- 
fered by  employees;  while  the  statute,  by  the  provisions  of  section  1  that 
the  master  shall  be  liable  for  the  negligence  of  a  superintendent  or  any 
person  acting  as  such,  has  given  employees  an  additional  cause  of  action 
against  employers,  it  does  not  cover  the  whole  liability  of  the  employer 
to  the  employee,  and  the  requirement  of  section  2,  that  notice  shall  be 
given  to  the  employer  as  a  condition  precedent  to  the  maintenance  of  an 
action  to  recover  damages  for  personal  injuries,  is,  by  the  terms  of  the 
statute,  limited  to  "actions  for  the  recovery  of  compensation  for  injury 
or  death  under  this  act." 

Omaehle  v.  Rosenberg,  87  App.  Div.  681,  reversed. 

(Argued  March  15,  1904;  decided  March  29,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  8, 1903,  wliich  reversed  an  interlocu- 
tory judgment  of  Special  Term  overruling  a  demurrer  to  the 
complaint  and  sustained  such  demurrer. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
the  question  certified  are  stated  in  the  opinion. 

Morris  Jlillquit  iov  ^ppeilAnt,  The  title  of  the  act  indi- 
cates the  intention  of  the  legislature  to  extend  and  not  to  limit 
the  liability  of  employers.  {People  v.  Coleman^  121  N.  Y. 
542 ;  People  v.  Davenport,  91  N.  Y.  574.)  A  statute  chang- 
ing the  common  law  should  be  strictly  construed,  and  tlie  com- 
mon law  sliould  be  held  no  further  abrogated  tlian  the  lan- 
guage used  in  the  statute  absolutely  requires.  {Dean  v.  M. 
K  E.  Co.,  119  N.  Y.  540 ;  Fitzgerald  v.  Quann,  109  N.  Y. 
441 ;  Hardy  v.  City  of  BrooUyn,  7  Abb.  [N.  C]  403.)  A 
statute  should  not  bo  so  construed  as  to  injuriously  affect 
existing  rights.  {S.  R,  T,  Co.  v.  Mayor,  etc.,  128  N.  Y.  510.) 
The  said  act  does  not  supersede  any  statutory  or  common-law 
rights  of  action  of  employee  against  employer  existing  at  the 
time  of  the  enactment  of  the  statute,  but  the  remedies  afforded 
are  cumulative,  and  the  failure  to  give  notice  provided  for  has 
the  effect  merely  of  depriving  the  employee  of  the  special 
benefits  of  the  said  act,  but  such  failure  does  not  impair  the 
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rights  of  employees  to  maintain  an  action  upon  other  statutory 
or  common-law  liability  of  the  employer.  {Rosin  v.  L.  M, 
Co.j  89  App.  Div.  245;  Ryalls  v.  Mechanics^  Mills^  150 
Mass.  190 ;  Roberts  &  Wallace  Employers'  Liability  [3d  ed.], 
207-209,  331;  Fraser  on  Master  &  Servant  [3d  ed.],  172; 
Spens  &  Younger  on  Employer  &  Employed,  130,  131.) 

David  Steckler  for  respondents.  The  service  of  the  notice 
required  by  the  Employers'  Liability  Act  is  a  condition  prece- 
dent to  the  maintenance  of  the  cause  of  action  alleged  in 
the  complaint.  (L.  1902,  ch.  600,  §  2  ;  Merz  v.  City  of 
Brooklyn,  33  N.  Y.  S.  R.  577;  128  K.  Y.  617;  Curry  v. 
City  of  Buffalo,  135  N.  Y.  366  ;  Reining  v.  City  of  Buffalo, 
102  N.  Y.  308.)  The  construction  claimed  by  the  respond- 
ents would  not  have  the  effect  of  abrogating  the  common  law. 
{Ilulhurt  v.  Clark,  128  N.  Y.  295;  Wheeler  v.  Jackson,  41 
Hun,  410  ;  105  N.  Y.  681.) 

CuLLEN,  J.  The  action  is  brought,  administmtor  of  servant 
against  master,  to  recover  damages  for  the  death  of  the  serv- 
ant charged  to  have  been  caused  by  the  negligence  of  the 
master.  The  allegations  of  the  complaint  as  to  the  fault  on 
the  defendants'  part  are  that  they  erected  and  caused  to  be 
erected  a  scaffold  in  such  a  negligent,  improper  and  unsafe 
manner  that  the  same  gave  way  and  fell,  while  the  plaintiff's 
intestate  was  working  thereon,  by  which  said  intestate  received 
injuries  causing  his  death.  The  defendants  demurred  to  the 
complaint  as  not  stating  facts  sufficient  to  constitute  a  cause 
of  action  in  that  it  failed  to  allege  that  notice  of  the  time, 
place  and  cause  of  the  injury  to  the  deceased  was  given  to  the 
employers  as  prescribed  by  section  2  of  chapter  600  of  the 
Laws  of  1902.  The  demurrer  was  overruled  by  the  Special 
Term,  but  this  decision  was  reversed  by  the  Appellate  Divi- 
sion, which  has  certified  to  us  the  following  question  :  "Is  the 
service  of  a  notice  of  the  time,  place  and  cause  of  the  injury 
by  the  servant  upon  the  master  within  120  days  after  the 
occurrence  of  the  accident,  as  provided  for  by  chapter  600  of 
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the  Laws  of  1902,  entitled  *  An  act  to  extend  and  regulate  the 
liability  of  employers  to  make  compensation  for  personal 
injuries  suffered  by  employees/  a  condition  precedent  to  the 
maintenance  of  an  action  against  the  employer  to  recover 
damages  for  personal  injuries  sustained  by  the  employee  after 
the  passage  of  said  act." 

The  complaint  does  not  charge  any  liability  based  on  the 
provisions  of  the  statute  of  1902.  It  was  the  settled  law  of 
this  state  prior  to  the  enactment  of  the  statute  that  the  master 
was  bound  to  exercise  reasonable  care  to  provide  the  servant 
a  safe  place  to  work  and  safe  and  suitable  machinery  and 
appliances  with  which  to  work,  and  that  for  a  failure  to  exer- 
cise such  a  degree  of  care  he  was  liable  to  the  servant  for 
any  injury  caused  thereb}'.  This  is  what  our  courts  and 
the  courts  generally  throughout  the  country  have  held  to 
be  the  common-law  liability  of  the  master.  Under  this  rule 
the  complaint  stated  an  entirely  good  cause  of  action,  and 
it  was  unnecessary  to  rely  on  any  statute  enacted  in  favor 
of  the  employee.  By  the  first  section  of  the  act  of  1902 
it  is  provided  that  an  employee  or,  in  case  of  death,  his 
personal  representatives,  shall  have  a  right  of  compensation 
for  such  injury  or  death  where  the  injury  was  caused,  1,  by 
reason  of  any  defect  in  the  condition  of  the  ways,  works  or 
machinery  connected  with  or  used  by  the  employee  due  to  the 
negligence  of  the  employer  or  the  person  intrusted  by  him 
with  the  care  of  such  ways,  works  and  machinery;  2,  by 
reason  of  the  negligence  of  any  superintendent  of  the  employer 
or  any  person  acting  as  such,  or  whose  principal  duty  is  that 
of  superintendence.  The  second  section  prescribes :  "  No 
action  for  recovery  of  compensation  for  injury  or  death  under 
this  act  shall  be  maintained  unless  notice  of  the  time,  place 
and  cause  of  the  injury  is  given  to  the  employer  within  one 
hundred  and  twenty  days  and  the  action  is  commenced  within 
one  year  after  the  occurrence  of  the  accident  causing  the 
injury  or  death."  It  will  be  seen  that  by  the  terms  of  the 
statute  the  requirement  of  notice  to  the  employer  is  limited  to 
"  actions  for  tlie  recovery  of  compensation  for  injury  or  death 
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undsr  this  act."  The  learned  court  below  was  of  opinion,  how- 
ever, that  the  statute  dealt  with  the  whole  subject  of  the  master'a 
liability  for  defective  ways,  works  or  machinery,  and  that,  there- 
fore, from  the  time  of  its  enactment  all  causes  of  action  for 
those  defects,  whether  they  were  such  as  previously  existed 
or  not,  were  subjected  to  the  qualification  that  notice  must 
be  given  to  the  master  within  a  hundred  and  twenty  days  after 
the  occuiTcnce  of  the  accident.  It  is  also  insisted  that  the 
statute  gives  no  new  cause  of  action  and  that  hence  it  must  be 
construed  as  regulating  such  causes  of  action  as  were  given  by 
the  common  law.  Now,  while  we  are  not  prepared  to  say 
whether  the  statute  has  in  any  respect  increased  the  liability 
of  the  master  for  defective  ways,  works  or  machinery,  it  is 
clear  that  it  has  given  an  additional  cause  of  action  where  it 
prescribes  that  the  master  shall  be  liable  for  tlie  negligence  of 
the  superintendent  or  any  person  acting  as  such.  At  common 
law  while  the  master  was  liable  for  the  fault  of  his  alter  effo,  to 
whom  he  intrusted  the  whole  management  of  the  work,  with  the 
power  to  employ  and  discharge  servants,  he  was  not  liable  for 
the  negligence  of  foremen  merely  as  such.  {Loughlin  v.  State 
of  New  York^  106  N.  Y.  159.)  Moreover,  unquestionably  the 
statute  does  not  cover  the  whole  liability  of  the  employer  to  the 
employee.  The  master  is  bound  to  exercise  reasonable  care  in  the 
selection  and  employment  of  competent  co-servants,  and  if  the 
character  of  the  business  requires  it,  to  promulgate  and  enforce 
proper  rules  for  the  conduct  of  the  business.  It  cannot  be 
denied  that  these  and  probably  other  liabilities  remain  unaf- 
fected by  the  statute.  Reliance  is  placed  by  the  learned 
Appellate  Division  upon  the  title  of  the  statute,  "  An  act  to 
extend  and  regulate  the  liability  of  employers  to  make  com- 
pensation for  personal  injuries  suffered  by  employees."  But 
if  it  were  the  legislative  intent  to  deal  generally  with  the  sub- 
ject of  the  liability  of  employers  it  is  difficult  to  see  why  the 
statute  did  not  deal  with  their  responsibility  for  incompetent 
fellow-servants  or  for  insufficient  rules  as  well  j\s  for  defective 
appliances  or  why  the  statute  did  not  prescribe  broadly  that  in 
all  actions  of  employees  against  employers  the  prescribed  notice 
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should  be  given.  We  think  the  legislative  intent  is  reason- 
ably clear.  The  legislature  deeming  that  by  the  act  it  was 
about  to  extend  the  liabilities  of  masters  to  their  servants  (to 
what  extent  they  effectuated  this  purpose  it  is  unnecessary 
now  to  determine)  thought  it  wise  to  safeguard  the  new  lia- 
bilities by  requiring  that  notice  should  be  given  the  master  of 
the  accident  for  which  it  was  sought  to  recover  compensa- 
tion. But  it  was  only  the  new  or  extended  liability  that  it 
was  intended  to  subject  to  such  safeguard.  This  intent  is 
clearly  expressed  when  the  legislature  limited  the  requirement 
for  notice  to  actions  for  injuries  or  death  ^^  under  tlxia  a/ytP 
Section  2  of  the' act  is  a  substantial  reproduction  of  certain 
provisions  of  the  English  and  Massachusetts  statutes  on  the 
subject.  In  RyalU  v.  Mechanics*  Mills  (150  Mass.  190)  it  was 
held  that  where  the  plaintiff  declared  on  the  common-law  lia- 
bility of  the  master  to  his  servant  it  was  unnecessary  to  give  the 
statutory  notice.  The  same  doctrine  was  held  by  the  Appel- 
late Division  in  the  second  department  in  Rosin  v.  Lidger- 
wood  Manufacturing  Company  (89  App.  Div.  245).  In  the 
view  of  those  courts  we  concur  except  that  we  do  not  inti- 
mate any  approval  of  the  position  of  the  learned  court  in  the 
Lidgerwood  case  that  the  statute  if  given  the  broad  constnic- 
tion  accorded  it  by  the  court  below  would  be  unconstitutional. 
With  that  question  we  do  not  deal. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  interlocutory  judgment  entered  on  the  decision  of  the 
Special  Term  affirmed,  with  costs  in  all  the  courts,  and  the 
question  certified  answered  in  the  negative. 

Parker,  Ch.  J.,  Haight,  Martin  and  Werner,  JJ.,  con- 
cur; Gray,  J.,  dissents;  O'Brien,  J.,  not  voting. 

Order  reversed,  etc. 
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The  Medical  College  Laboratory  of  the  City  of  New 
York,  Respondent,  v.  New  York  University,  Appellant. 

Equity — Admissibility  of  Evidence  Showing  Inducement  for  a 
Deed  Expressing  a  Nominal  Consideration  —  Decree  DireOtinq 
Reconveyance  Based  upon  Failure  op  Consideration.  A  deed  exe- 
cuted by  an  incorporated  medical  college  conveying  property  to  a  univer- 
sity with  which  the  college  had  merely  a  nominal  connection,  reciting  a 
consideration  of  one  dollar  and  an  agreement  by  the  grantee  to  pay  the 
grantor's  debts,  if  any,  expresses  a  nominal  consideration  only,  where 
there  are  no  debts,  and  the  statute  authorizing  the  conveyance  provided 
that  the  rights  of  any  creditors  of  the  grantor  should  not  be  thereby 
impaired,  and  the  resolutions  of  transfer  and  acceptance  showed  that  the 
agreement  to  pay  the  debts  formed  no  part  of  the  consideration;  in  such 
a  case  the  real  consideration  may  be  shown  by  parol.  Evidence,  there- 
fore, of  negotiations  prior  to  the  deed,  to  the  effect  that  the  inducing 
cause  of  the  conveyance  was  an  oral  statement  made  by  a  representative 
of  the  university  having  apparent,  but  not  actual,  authority,  that  if  the 
college  would  turn  over  all  its  property  to  the  university  the  medical  com- 
mittee of  the  council  of  the  latter  should  have  entire  management  and 
control  of  the  college,  which  should  succeed  in  the  appointment  of  pro- 
fessors to  the  powers  theretofore  exercised  by  the  medical  faculty,  and 
that  the  medic^il  committee  should  always  remain  constituted  of  people 
acceptable  to  the  medical  faculty,  supplemented  by  evidence  that  subse- 
quent to  the  execution  of  the  deed  the  university  had  placed  itself  in  such 
a  position  that  it  could  not  carry  out  the  agreement  whereby  it  had 
acquired  the  property,  will  support  a  decree  in  equity  directing  its 
reconveyance. 

Medical  Cdlegs  Laboratory  v.  i\r.  Y.  University,  76  A  pp.  Div.  48, 
affiimed. 

(Argued  February  16,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered 
December  11,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  B,  Hill  for  appellant.  No  legal  or  equitable  lia- 
bility was  established  against  the  defendant.    (11  Am.  &  Eng. 
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Ency.  of  Law  [2d  ed.],  184: ;  Texas  v.  llardenherg^  19  Wall. 
[U.  S.]  89 ;  Craig  v.  Leslk,  3  Wheat.  [U.  S.]  578  ;  Mm^ay 
V.  De  Hottenharrhy  6  Johns.  Ch.  52 ;  Noyea  v.  Blakemany  6 
N.  Y.  567 ;  New  v.  iVi^^A^Z,  73  N.  Y.  127 ;  People  ex  rel.  v. 
Feitner^  168  N.  Y.  441.)  There  is  no  material  and  substan- 
tial evidence  sustaining  the  essential  proposition  necessary  to 
be  maintained  by  the  plaintiff,  to  wit,  that  the  oral  "  promises  " 
alleged  in  the  complaint  were  actually  made.  {Lopez  v. 
Campbell,  163  N.  Y.  348  ;  Pollock  v.  Pollock,  71  N.  Y.  153 ; 
Jewell  V.  Poor,  13  C.  B.  916 ;  Baulic  v.  N.  T.  cfe  JT.  li. 
Co.,  59  N.  Y.  366 ;  Bulger  v.  Posa,  119  N.  Y.  464 ;  Bagley 
V.  Bowe,  115  N.  Y.  180  ;  Matter  of  Ilay^iott,  145  N.  Y.  545 ; 
LinkhauffY,  Lombard,  137  N.  Y.  425.)  The  official  resolu- 
tions of  the  contracting  corporations,  and  the  indenture  of 
February  8,  1897,  executed  and  delivered  in  accordance 
therewith,  must  be  deemed  to  control  the  rights  and 
obligations  of  the  parties;  and  parol  evidence  was  not 
admissible  to  contradict,  enlarge  or  vary  their  terms  and 
provisions.  {Stowell  v.  G,  Ins.  Co.,  163  N.  Y.  298  ;  Thom/is 
V.  Scutt,  127  N.  Y.  133;  ^rantingham  v.  Huff,  174 
N.  Y.  53 ;  Mahany  v.  Carr,  175  N.  Y.  454 ;  Mead  v.  Dan- 
levie,  174  N.  Y.  108;  Dady  v.  0' Roiirke,  172  N.  Y.  447; 
J.  B.  C.  Assn.  V.  Allen,  172  N.  Y.  291 ;  Eighmie  v.  Taylor, 
98  N.  E.  Rep.  288 ;  Trustees  of  Southampton  v.  Jessup^  173 
K  Y.  84;  HaU  v.  Boston,  26  App.  Div.  105.)  The  alleged 
agreement  was  illegal  and  void.  {Thompson  v.  Schermer- 
horn,  6  N.  Y.  92 ;  Birdsall  v.  Clark,  73  N.  Y.  73 ;  PA^//?« 
V.  Mayor,  etc.,  112  N.  Y.  216,  219,  220  ;  People  ex  rel.  v. 
Willis,  9  App.  Div.  214;  West  v.  Camden,  135  D.  S.  507; 
Mills  V.  jyr?7^5,  40  ISr.  Y.  543  ;  S.  Bank  v.  King,  44  K  Y. 
87;  Bliss  V.  Matteson,  45  N.  Y.  22;  Fennessy  v.  7?^««,  90 
Hun,  298  ;  Kountze  v.  Flannagan,  46  N.  Y.  S.  R.  471.)  A 
refusal  to  make  good  Mr.  Dirnock's  alleged  promises  does  not 
entitle  plaintiff  to  a  reconveyance  of  the  property.  {Staples 
V.  Goidd,  9  N.  Y.  520;  Peck  v.  Burr,  10  K  Y.  294; 
S.  Bank  v.  King,  44  N.  Y.  87 ;  Arnot  v.  Pittston  i&  Co.^ 
68  N.  Y.  558;  Knowlton  v.   Congress  Co.,  57  N.  Y.  518; 
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NeUitiY.  Clark,  4  Hill,  424;  Higgias  v.  MoCrea,  116  U.  S. 
671 ;  Tallmage  v.  Pell,  7  N.  Y.  328 ;  Tracy  v.  Talrnage,  14 
K  Y.  162;  Ernat  v.  Croahy,  140  N.  Y.  364.) 

EliliuRoot,  Bronaoii  Winthrop  and  Henry  L.  Stimson  for 
respondent.  That  the  representatives  of  the  defendant  made 
certain  specific  promises  to  the  plaintiff  to  induce  it  to  trans- 
fer its  proi^erty  to  the  defendant  was  abundantly  sustained  by 
the  evidence.  (4^^^^^  v.  Iluidekopeva,  17  Wall.  384 ;  Gorham 
V.  Payton,  3  111.  363 ;  Matthews  v.  Poythress,  4  Ga.  287 ; 
Gibhona  v.  Potter,  30  N.  J.  Eq.  204 ;  29  Am.  &  Eng.  Ency.  of 
Law,  778.)  The  defendant  having  repudiated  the  promise  of  its 
agents,  the  plaintiff  is  entitled  to  have  its  property  reconveyed 
to  it.  (1  Perry  on  Trusts,  §  171 ;  Rackemann  v.  R,  /.  Co,, 
167  Mass.  1 ;  JTrumm  v.  Beach,  96  N.  Y.  406 ;  Eberts  v. 
Selover,  44  Mich.  519;  Kennedy  v.  McKay,  14  Vroom, 
290 ;  Titus  v.  C  R.  R.  Co,,  17  Vroom,  420 ;  Knappen  v. 
Freeman,  47  Minn.  495 ;  Perkins  v.  Boothhy,  71  Me.  91 ; 
Udell  V.  Atherton,  7  II.  &  N.  172 ;  Brady  v.  Todd,  9  C.  B. 
[N.  S.]  596.)  Assuming  the  promises  were  in  fact  authorized 
by  the  defendant,  then  the  plaintiff  is  entitled  to  have  its  prop- 
erty reconveyed  if  the  promises  are  void  and  unenforceable. 
{Reed  v.  McConneU,  133  N.  Y.  435 ;  Day  v.  N,  Y,  C  R.  R. 
Co,,  51  N.  Y.  583;  Peck  v.  Iloyt,  39  Conn.  9;  Penfield  v. 
Penfield,  41  Conn.  474 ;  Randall  v.  Constans,  33  Minn.  329 ; 
Peacock  v.  Nelson,  60  Mo.  256;  Dix  v.  Marcy,  116  Mass. 
416 ;  Miller  v.  Roberts,  169  Mass.  134 ;  Basford  v.  Pearson, 
9  Allen,  387;  Root  v.  Burt,  118  Mass.  521;  a  Grady  v. 
0' Grady,  162  Mass.  290.)  The  plaintiff's  remedy  is  the 
reconveyance  of  the  land.  {Weaver  v.  Bentley,  1  Caines, 
47 ;  Dubois  v.  D,  d&  //.  C,  Co,,  4  Wend.  285 ;  Briggs  v. 
Vanderbilt,  19  Barb.  222 ;  Meade  v.  St,  L,  M,  L,  Lis,  Co., 
51  How.  Pr.  1 ;  Freer  v.  Denton,  61  N.  Y.  492 ;  Michel  v. 
Ilallheimer,  56  Ilun,  416 ;  Butler  v.  Dinan,  19  N.  Y.  Supp. 
950;  139  N.  Y.  613;  Koerner  v.  Ilen7i,  8  App.  Div.  602; 
Miner  v.  Hilton,  15  App.  Div.  55 ;  Boyes  v.  G.  M.  I,  Co,, 
33  Pac.  Rep.  77.)     No  rule  of  law  prevents  the  plaintiff  from 
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proving  the  foregoing  facts.  The  case  does  not  fall  within 
the  parol  evidence  rnle.  PlaintiflE  is  not  attempting  to  vary 
a  written  contract.  {A.  College  v.  liUch,  151  N.  Y.  282; 
Ahrens  v.  Jones,  169  N.  Y.  555;  McCleUan  v.  Grant,  83 
App.  Div.  599 ;  Goldsmith  v.  Gold^nith,  145  N.  Y.  313 ; 
Lainh  V.  Lamh,  18  App.  Div.  250  ;  Moyer  v.  Moyer,  21  Hun, 
67 ;  Brison  v.  Brison,  75  Cal.  533  ;  Lawrence  v.  Sullivan^ 
79  App.  Div.  453 ;  S,  K  Co,  v.  TF.  School  District,  130  Penn. 
St.  76 ;  Lippincott  v.   Whitman,  83  Penn.  St.  244.) 

Parker,  Ch.  J.  The  judgment  under  review  requires  the 
reconveyance  to  plaintiff  of  proj^erty  it  conveyed  to  defend- 
ant by  a  deed  dated  February  8,  1897,  which  recites  a  con- 
sideration of  one  dollar,  and  contains  an  assumption  of  debts, 
if  any,  by  the  grantee.  But  tlie  property,  which  was  worth 
about  $150,000,  was  unincumbered,  and  plaintiff  was  not 
indebted  to  any  one.  Defendant  paid  nothing  for  the  prop- 
erty ;  and  the  ground  upon  which  the  decree  of  reconvey- 
ance is  rested  is  that  certain  promises  made  to  the  officers  and 
directors  of  plaintiff  by  representatives  of  defendant  were  not 
kept  —  indeed,  that  such  promises  were  repudiated  by  defend- 
ant—  and  as  plaintiff  would  not  have  made  the  conveyance 
^  but  for  them,  it  is  entitled  to  have  the  property  restored  to  it. 

About  ten  years  after  the  creation  of  defendant  a  number 
of  physicians  of  prominence  associated,  and  established  a 
medical  school  in  connection  witli  the  university  in  pursuance 
of  the  following  university  statutes : 

"  I.  All  expenses  for  building,  appai-atus,  museum,  etc.,  are 
to  be  provided  for  by  the  Medical  Faculty  and  the  Council 
shall  be  in  no  ways  responsible  for  expenses  incurred  by  the 
Medical  Faculty. 

''  II.  Each  graduate  shall  pay  to  the  Treasury  of  the  Uni- 
versity $20,  $10  of  which  shall  be  given  to  the  Chancellor  for 
each  diploma  furnished  by  him,  and  this  shall  be  the  only  tax 
required  by  the  Council  from  the  students  or  Faculty. 

"  III.  Nominations  to  fill  vacancies  and  to  establish  new 
Professorships  shall  come  from  the  Faculty  to  the  Council. 
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"  IV.  The  Faculty  shall  have  power  to  make  any  by-laws 
for  their  own  government  and  that  of  the  students,  which 
shall  be  compatible  with  the  character  and  general  statutes  of 
the  University  to  regulate  the  terms  of  instruction  and  the 
fees  from  students,  and  to  recommend  students  for  diplomas." 

At  the  following  meeting  of  the  university  council  a  change 
was  made  providing  that  the  medical  faculty  should  make 
nominations  to  fill  vacancies  in  their  number,  and  that  the 
council  with  concurrence  of  the  faculty  might  prescribe  the 
requisite  qualitications  of  medical  students.  It  will  be  seen 
that  the  faculty  was  to  govern  the  medical  school  and  to 
assume  all  financial  responsibility ;  vacancies  in  the  medical 
faculty  were  to  be  tilled  by  the  council,  but  only  on  the  nomi- 
nation of  the  faculty ;  and  defendant  was  to  issue  diplomas, 
receiving  a  fee  of  $20.  Practically,  therefore,  the  medical 
faculty  organized  a  college  nominally  connected  with  the  uni- 
versity, but  in  effect  a  self-governing,  independent,  proprie- 
tary school. 

The  school  prospered  and  in  1843  the  faculty  purchased  a 
building,  and  put  it  in  order  at  an  expense  of  $60,000.  Their 
museum  and  apparatus  were  valued  at  $30,000.  Otlier  prop- 
erty was  bought  and  improvements  made,  and  after  1882  a 
college  building  was  erected  on  land  purchased  by  the  faculty, 
who  held  title  as  tenants  in  common.  Some  of  the  faculty 
had  made  presents  of  substantial  value  to  the  college.  Others 
had  advanced  moneys,  receiving  certificates  showing  the 
amount  advanced,  which  it  was  expected  would  be  returned. 
Friends  of  the  faculty  had  made  substantial  contributions. 

In  1883,  chapter  125  of  the  laws  of  that  year  was  enacted, 
incorporating  the  Medical  College  Laboratory  of  the  City  of 
New  York,  this  plaintiff.  The  eight  members  of  the  faculty 
were  made  incorporators  by  the  act,  which  directed  that  they 
should  constitute  the  first  board  of  directors,  which  should  be 
self-perpetuating.  To  this  corporation  the  faculty  conveyed 
the  real  estate. 

Some  years  later  an  attempt  was  made  to  strengthen  the 
college  by  bringing  into  the  board  of  directors  three  laymen 
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—  D.  Willis  James,  Charles  E.Miller  and  Francis  L.  Stetson 

—  three  incorporators  resigning  for  that  purpose.  The  cor- 
poration was  still  under  the  control  of  the  medical  faculty, 
however,  as  they  composed  a  majority  of  the  board. 

The  school  continued  to  prosper  and  in  1891  Col.  Oliver 
H.Payne — a  friend  of  the  doctors  composing  the  faculty, 
and  very  much  interested  in  their  work  —  gave  them  a  sura 
sufficient  to  discharge  the  mortgage  debts  upon  the  property, 
and  to  pay  the  certificates  (supra)  issued  for  moneys  loaned 
prior  to  the  incorporation. 

At  the  time,  therefore,  tliat  the  negotiations  commenced 
about  whicli  we  are  to  speak,  plaintiflE  owned  a  large  property, 
free  from  debt,  and  was  conducting  a  medical  school  which, 
so  far  as  its  management  and  government  were  concerned, 
was  apparently  an  independent  institution,  but  called  a 
department  of  the  New  York  University.  Defendant  was 
able  to  show  that  $1,000  was  received  by  the  medical  school 
througli  university  sources,  but  with  that  exception  all  the 
money  seems  to  have  been  given  or  raised  by  the  directors  of 
plaintiff. 

There  were  negotiations  looking  to  a  transfer  of  the 
property  to  the  university  in  1876  and  in  1886.  But  we  need 
not  give  tlie  details.  They  were  of  importance  to  the  trial 
court  and  the  Appellate  Division  as  tending  to  show  whether 
plaintiff  and  defendant  stood  in  the  position  of  bargainors 
prior  to  negotiations  in  issue  here,  and  hence  of  value  in  pass- 
ing upon  the  character  of  the  later  negotiations.  But  that 
evidence  is  not  specially  helpful  to  this  court,  which  is  con- 
fined to  tiie  inquiry  whether  there  is  evidence  tending  to 
establish  the  making  of  promises  which  led  to  the  conveyance 
and  its  subsequent  breach. 

In  the  latter  part  of  1896  Dr.  Stimson,  of  plaintiff's  medical 
faculty,  spoke  to  the  chancellor  of  the  university  about  the 
removal  of  one  of  the  professors.  The  latter  suggested  that 
the  better,  if  not  the  only  way,  was  for  the  medical  college  to 
surrender  its  property  to  the  university,  and  place  itself  under 
the  management  of  the  university  council.     It  seems  that  the 
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medical  committee  of  the  council  —  the  only  part  of  the  coun- 
cil aside  from  the  chancellor  that  had  had  anything  to  do  with 
the  aflfairs  of  the  medical  college  —  had  not  once  met  during 
the  administration  of  the  tlien  chancellor,  a  period  of  upwards 
of  ten  years.  This  non-action  was  accredited  to  the  fact  that 
the  medical  college  Iiad  maintained  practically  an  independent 
status.  The  desirability  of  interesting  the  medical  committee 
was  considered.  The  cliancellor  suggested  the  filling  of  two 
vacancies  with  friends  of  tlie  medical  college,  so  that  in  case 
of  the  transfer  of  the  property  the  medical  committee  could 
control  and  direct  the  medical  college,  and  that  the  faculty 
select  two  men  to  be  elected  to  the  council  with  that  end  in 
view.  The  faculty  did  suggest  Henr}''  F.  Dimock  and  Charles 
E.  Miller,  then  a  director  of  plaintiff. 

The  chancellor  does  not  agree  with  Dr.  Stimson  that  he 
said  the  medical  committee  should  control  and  direct  the 
medical  college.  It  is  not  of  moment  whether  he  made  so 
broad  a  statement,  for  plaintiff's  claim  does  not  rest  dn  that 
promise. 

They  agree,  however,  that  they  were  trying  to  evolve  a 
plan  by  which  the  medical  committee  should  be  so  composed 
as  to  be  satisfactory  to  plaintiff,  thus  bringing  about  closer 
relations  between  the  university  and  the  medical  college. 
Whatever  the  details  of  the  negotiations,  they  resulted  in  the 
election  of  Dimock  and  Miller  to  the  medical  committee,  the 
former  being  made  chairman.  The  other  members  were 
Col.  Oliver  II.  Payne  and  Charles  T.  Barney,  with  the  chan- 
cellor ex  ojjimo, 

A  little  more  than  a  month  after  the  election  of  Dimock 
and  Miller,  Dr.  Pardee,  the  dean  of  the  medical  college  and 
a  director  and  the  secretary  of  the  corporation,  received  from 
the  chancellor  a  letter  inclosing  this  resolution  of  the  execu- 
tive committee  of  the  university  :  ^^  liesolved^  That  the  New 
York  University  by  its  executive  committee  invites  the  Uni- 
versity Medical  Laboratory  Corporation  and  the  Loomis 
Laboratory  Corporation  to  confer  with  a  sub-committe  con- 
eiflting  of  Mr.  lleury  F.  Dimock  and  the  chancellor  of  the 
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university  respecting  the  expediency  of  the  transfers  thus 
recommended."  This  resolution,  it  will  be  seen,  advised 
plaintiff  that  Mr.  Dimock  and  the  chancellor  had  authority 
to  represent  defendant  in  such  negotiations.  Plaintiff  con- 
tends tliat  it  was  led  to  convey  its  property  upon  the  faith  of 
promises  made  by  these  representatives  of  defendant ;  that 
such  promises  were  not  kept ;  and  that  defendant  has  placed 
itself  where  it  is  impossible  for  it  to  keep  them.  Thus  arises 
its  claim  —  sustained  by  the  courts  below  —  that  it  is  entitled 
in  equity  to  a  reconveyance  of  the  property. 

After  receiving  the  letter  and  resolution  Dr.  Pardee  sent 
to  each  member  of  plaintiff's  board  of  directors  copies  of 
them,  and  called  a  meeting  of  the  board  for  the  19th  of 
December.  A  majority  of  the  board  assembled  and  Mr. 
Dimock  appeared,  according  to  the  terms  of  tlie  resolution  of 
the  executive  committee  of  the  defendant,  as  its  accredited 
representative. 

It  was  at  this  meeting,  called  under  these  circumstances, 
that  the  promises  were  made,  if  at  all,  which  plaintiff's 
directors  insist  led  it  to  convey  the  property.  Plaintiff  claims 
that  it  was  promised  that  if  it  would  turn  over  all  its  property 
to  the  university,  the  medical  committee  of  the  council  of  the 
university  should  have  entire  management  and  control  of  the 
affairs  of  the  medical  college,  which  should  succeed  in  the 
appointment  of  professors  to  the  power  theretofore  exercised 
by  the  medical  faculty,  and  that  the  medical  committee  should 
always  remain  constituted  of  people  acceptable  to  the  medical 
faculty,  and  that  such  result  should  bo  accomplished  by  the 
election  of  members  to  the  university  council  who  were 
agreeable  to  the  medical  faculty. 

Now  our  first  inquiry  is.  Is  there  evidence  tending  to  sup- 
port the  claim  of  plaintiff  that  such  promises  were  made  by 
the  representatives  of  defendant?  Dimock's  testimony  as  to 
what  occurred  at  this  meeting  is:  "I  said  to  these  gentlemen 
that  I  had  come,  together  with  the  chancellor,  as  a  committee 
from  the  university  to  lay  before  them  some  of  the  reasons 
why  we  thought  it  would  be  well  for  them  to  pass  that  prop- 
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erty  over  to  iis,  and  to  state  some  of  the  conditions  on  which 
we  were  willing  to  receive  it.  I  explained  to  them  —  I  told 
them  I  supposed  they  knew,  of  course,  that  this  medical  com- 
mittee, called  the  medical  committee  of  the  university,  had 
been  reconstituted,  as  I  understood,  in  accordance  with  their 
wishes,  and  that  it  consisted  of  Colonel  Payne,  Mr.  Miller, 
Mr.  Barney,  myself — and  I  was  the  chairman  —  and  the 
chancellor  ex  officio.  I  explained  to  them  —  what  I  supposed 
they  knew  —  that  that  was  a  very  friendly  committee  to  them, 
and,  as  I  understood,  two  of  the  members,  Mr.  Miller  and 
myself,  had  been  elected  to  the  council  at  their  suggestion,  to 
be  placed  on  the  committee,  and  that,  of  course,  Colonel 
Payne  was  the  great  benefactor  of  their  institution.  I  said 
to  them  that  if  they  passed  their  property  over  to  tlie  uni- 
versity, the  university  would  engage  that  that  committee,  the 
medical  committee,  should  always  remain  constituted  of 
people  who  were  acceptable  and  satisfactory  to  the  governing 
faculty ;  that  as  vacancies  occurred,  members  of  the  council 
who  were  agreeable  or  acceptable  to  them  would  be  appointed 
to  the  place,  and  that  that  committee,  so  constituted,  would 
have  and  should  have  the  entire  management  and  control  of 
the  property  to  be  turned  over,  and  of  the  affairs  of  the 
medical  college,  and  that  it  should  succeed,  in  the  appoint- 
ment of  professors,  to  the  power  that  had  been  exercised  by 
the  governing  faculty  theretofore.  I  explained  to  them  that 
these  things  would  be  done  if  the  property  was  turned  over," 
In  this  testimony  of  Dimock  is  to  be  found  every  element 
of  the  promise  upon  which  plaintiff  relies.  There  is  the 
assurance  that  the  reorganization  of  the  medical  committee 
was  for  the  express  purpose  of  so  constituting  the  committee 
as  that  it  should  be  absolutely  satisfactory  to  the  medical 
faculty,  in  that  it  should  assure  to  that  faculty  that  practical 
control  of  the  institution  which  they  and  their  predecessors 
had  had  for  the  something  more  than  half  a  century  of  its 
existence,  and  which  had  built  for  it  a  substantial  reputation 
as  an  educator  in  the  field  of  medicine,  a  reputation  in  which 
the  faculty,  as  well  as  their  predecessors,  took  a  just  pride. 
11 
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This  testimony  of  Dimock  shows  that  the  medical  committee 
was  not  made  satisfactory  to  the  medical  college  for  a  tem- 
porary purpose  merely,  but  that  it  was  to  continue  to  the 
end  satisfactory  to  the  medical  faculty,  and  the  assurance  of 
its  continuance  was  in  the  promise  that  the  medical  committee 
should  always  remain  constituted  of  people  acceptable  and 
satisfactory  to  the  medical  faculty,  and  that  such  committee 
was  to  have  the  entire  control  and  management  of  the 
property. 

We  need  not  further  analyze  Dimock's  testimony,  for  we 
have  seen  that  it  was  broad  enough  to  cover  the  claim  of 
plaintiff  that  defendant  through  its  representatives  promised 
in  substance  that  the  medical  faculty  should  continue  to  be 
the  leading  factor  in  the  conduct  of  the  medical  college. 

Dimock's  testimony  is  corrobomted  by  several,  if  not  all  of, 
plaintiff's  directors  present  on  the  day  Dimock  made  the  state- 
ment referred  to  to  the  board.  It  is  contradicted  by  the 
chancellor  in  so  far  as  the  alleged  promises  of  Dimock  in 
behalf  of  defendant  were  concerned.  The  latter  is  quite  con- 
fident no  promises  were  made.  But  it  is  not  for  us  to  weigh 
the  testimony.  That  duty  devolved  upon  the  Special  Term 
and  the  Appellate  Division,  to  which  the  Constitution  gives 
the  right  to  review  evidence.  This  court  is  limited  to  the 
inquiry  whether  there  is  evidence  to  support  the  determinar 
tion  of  the  court.  Now,  as  we  have  seen,  such  evidence  is  to 
be  found  in  the  testimony  of  Dimock,  and  hence  we  need  not 
examine  the  evidence  further  on  this  subject. 

But,  says  defendant,  the  committee  had  no  authority  to 
make  any  such  promises,  and  defendant  should  not  be  held 
bound  by  representations  made  by  agents  in  excess  of  the 
authority  conferred.  But  the  answer  is  that  defendant  con- 
ferred upon  Dimock  and  the  chancellor  the  apparent  authority 
to  make  all  the  representations  made  when  it  formally  invited 
the  representatives  of  plaintiflE  to  confer  with  these  gentlemen 
touching  the  transfer.  Representations  and  promises  made 
by  Dimock  and  the  chancellor  under  such  circumstances 
plaintiflE  had  the  right  to  rely  upon  as  being  made  with  the 
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consent  and  approval  of  defendant.  PlaintiflE  conveyed  the 
property  on  tlie  strength  of  the  promises,  and  equity  will 
compel  a  reconveyance  if  defendant  either  will  not  or  cannot 
make  good  the  promises. 

The  same  principle  controls  this  situation  as  was  applied  in 
Rackemcmn  v.  liiverbanJc  Improvement  Co.  (167  Mass.  1). 
In  that  case  an  agent  of  B  with  authority  to  sell  lots  promised 
A  that  if  he  would  buy  a  lot  at  a  certain  price  B  would  not 
sell  any  other  lots  on  a  certain  plan  at  a  less  price.  Relying 
upon  that  promise  A  purchased  the  lot.  Within  a  year  B 
sold  two  lots  at  a  less  price.  A  filed  a  bill  in  equity  for  a 
rescission  of  the  purchase.  Defendant  repudiated  as  unauthor- 
ized the  contract  of  its  agent.  Plaintiffs  insisted  that  having 
relied  upon  the  promise  they  were  entitled  to  rescission.  The 
court  was  of  that  opinion.  It  said :  "  The  defendant  would 
not  have  secured  the  advantage  of  the  sale  to  the  plaintiffs 
except  for  the  offer  and  promise  of  its  agent.  The  defendant 
employed  him  to  offer  its  land  for  sale.  He  made  the  offer 
of  a  lot  to  the  plaintiffs  accompanied  by  the  promise  which 
has  been  mentioned.  The  plaintiffs  agreed  to  take  the  land 
with  the  promise.  It  turns  out  that  they  got  the  land  with- 
out the  promise.  The  defendant  cannot  retain  what  is  bene- 
ficial in  the  transaction,  while  disclaiming  what  is  onerous. 
When  it  repudiates  the  means  by  which  plaintiffs  were 
brought  to  contract  with  it,  this  entitles  the  plaintiffs  to  give 
up  the  contract  altogether,  unless  there  is  some  other  objec- 
tion to  their  doing  so.  The  rule  in  this  respect  is  the  same, 
whether  the  unauthorized  act  of  the  agent  was  fraudulent,  or 
merely  matter  of  warranty  or  promise." 

In  that  case,  as  in  this,  the  promise  was  oral,  made  without 
authority,  and  was  the  inducing  cause  of  the  contract.  We 
are  agreed  that  liackemaun^a  case  is  authority  here.  This 
judgment,  therefore,  is  supported  by  the  evidence  provided 
defendant  has  placed  itself  where  it  cannot  possibly  make 
good  the  promises  made  to  plaintiff  by  its  representatives. 

It  was  found  at  Special  Term  that  by  reason  of  defendant's 
acts  since  the  convey'ance,  and  for  other  reasons,  it  is  not  pos- 
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sible  that  the  property  should  be  employed  and  URed  for  and 
in  accordance  with  the  promise  and  agreement  under  which 
defendant  acquired  it.  Our  next  inquiry  must  be  whether 
there  is  somie  evidence  to  support  that  finding. 

The  deed,  as  we  have  noted,  was  executed  February  8, 
1897,  and  accepted  by  the  council  of  defendant  on  the  first  of 
March  following.  Eighteen  days  later  negotiations  were 
formally  commenced  by  the  executive  committee  of  the  coun- 
cil for  the  consolidation  of  plaintiff  with  the  Bellevue  Hos- 
pital Medical  College.  By  the  12th  of  April  the  negotiations 
gave  such  assurance  of  success  that  the  medical  committee,  of 
defendant  adopted  a  resolution  calling  for  the  resignations  of 
eight  members  of  the  medical  faculty  as  one  step  toward  con- 
solidation. The  resignations  were  promptly  tendered.  May 
3d  the  medical  committee  reported  the  university  statutes 
regulating  the  performance  of  the  duties  of  the  faculty  and 
appointing  the  officers  and  professors  of  the  faculty.  This 
report  was  adopted. 

On  May  24th,  however,  the  council  received  a  protest  from 
the  former  faculty  of  the  Bellevue  Hospital  Medical  College 
against  the  action  taken  by  the  medical  committee.  The  coun- 
cil reconsidered  the  report  of  the  medical  committee.  A  sub- 
stituted report  was  drafted  which  stripped  the  medical  com- 
mittee of  the  power  it  supposed  it  possessed,  and  left  the 
former  medical  faculty  of  plaintiff  in  the  minority  in  the  gov- 
erning faculty  of  the  new,  or  consolidated,  college.  The 
original  report  and  the  substitute  were  referred  to  the  medical 
committee.  That  committee  then  presented  a  compromise 
report  acceptable  to  the  old  faculty,  but  not  satisfactory  to  the 
council  of  defendant,  which  so  amended  it  as  to  render  it 
unacceptable  to  the  faculty.  Efforts  were  made  by  the  mem- 
bers of  the  former  medical  faculty  to  bring  about  an  abandon- 
ment of  the  plan  of  consolidation.  A  hearing  was  had  June 
9,  1897,  in  which  all  of  the  professors  of  plaintiff  and  some 
from  the  Bellevue  Hospital  Medical  College  appeared,  and 
favored  abandonment  of  the  plan  of  consolidation.  Two  days 
later  the  executive  committee  adopted  resolutions  approving 
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tlie  plan.     Therenpon  consolidation  of  the  two  colleges,  so  far 
as  defendant  could  accomplish  it,  was  effected. 

The  various  steps  in  the  total  estrangement  of  those  per- 
sons representing  plaintiff  and  defendant — such  as  the 
refusal  of  the  former  members  of  the  medical  faculty  to 
accept  chairs  offered  to  them,  the  tender  of  such  chairs  and 
their  acceptance  by  others  who  were  strangers  to  the  college 
and  its  work,  the  annual  election  of  members  of  the  council 
at  which  there  was  a  refusal  to  elect  Mr.  Dimock  a  member 
of  the  medical  committee,  followed  by  an  immediate  tender 
of  the  resignations  of  Messrs.  Payne,  Barney  and  Miller  —  fol- 
lowed each  other  in  rapid  succession.  The  mere  recital  of 
these  events  make  their  own  comment,  and,  supplementing 
the  action  of  the  executive  committee  in  consolidating  the  two 
colleges,  demonstrate  that  there  is  evidence  to  support  the 
determination  of  the  learned  trial  judge  that  a  situation  has 
arisen  which  makes  it  impossible  that  the  property  should  be 
employed  and  used  in  accordance  with  the  promises  made  to 
plaintiff,  and  under  which  defendant  acquired  title.  A  decree, 
therefore,  directing  a  reconveyance  furnishes  the  method  by 
which  equity  could  more  nearly  than  by  any  other  work  out 
justice  between  the  parties. 

Defendant  insists  that  this  oral  testimony  touching  the 
negotiations  prior  to  the  deed  should  not  have  been  received. 
It  was  seasonably  and  properly  objected  to,  and  if  defendant 
is  right  in  its  contention  the  judgment  cannot  stand.  The 
deed  recites  that  it  was  given  "  In  consideration  of  the  sum 
of  one  dollar  paid  by  the  party  of  the  second  part,  and  of  the 
agreement  herein  made  by  the  party  of  the  second  part  to 
assume  and  pay  the  debts  and  obligations  of  the  party  of  the 
first  part  if  any  there  be."  If  the  recital  had  stopped  with 
the  assertion  that  the  deed  was  given  in  consideration  of  the 
sum  of  one  dollar,  there  could  be  no  question  of  the  right  of 
plaintiff  to  prove  by  parol  the  real  consideration.  It  is 
always  open  to  a  party  where  a  nominal  consideration  is 
expressed  to  show  what  the  real  consideration  was,  and  to 
compel  performance  by  the  grantee  in  case  he  has  refused  to 
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keep  tlie  promise  or  do  the  thing  wliich  constituted  the  actual 
consideration.  In  this  case,  however,  the  recital  does  not  stop 
with  the  acknowledgment  of  the  nominal  consideration,  but 
continues  with  the  statement  of  an  agreement  made  by  the 
party  of  the  second  part  to  assume  and  pay  the  debts  and 
obligations  of  the  party  of  the  first  part,  if  any. 

Now  tliat  agreement  on  its  face  expresses  a  good  considera- 
tion and  hence  defendant  insists  that  evidence  may  not  be 
introduced  to  contradict  it,  and  to  show  that  in  addition  to  an 
agreement  to  pay  the  debts  defendant  agreed  to  do  something 
^Ise.  But  plaintiff  contends  that  this  recital  should  not  be 
given  the  weight  wliich  would  ordinarily  attend  it  between 
individuals  for  the  reason  that  the  act  of  1892  which  author- 
ized the  conveyance  provided  that  "the  rights  of  any  creditor 
of  the  said  the  Medical  College  Laboratory  of  the  City  of  New 
York  shall  not  be  thereby  impaired,"  and  hence  it  is  said  that 
if  there  were  any  debts  they  were  as  much  of  a  charge  upon 
the  land  as  if  such  an  amount  was  secured  by  mortgage,  and, 
therefore,  their  payment  by  the  grantee  —  if  it  would  keep 
the  property  —  was  in  effect  required  by  the  statute  inde- 
pendently of  the  agreement  stated  in  the  deed  ;  that  the  recital 
of  the  agreement  in  the  deed  was,  therefore,  unnecessary 
and  without  force,  for  such  would  have  been  the  obligation  of 
defendant  taking  title  pursuant  to  the  statute  even  though 
there  had  been  no  such  recital. 

Plaintiff  also  urges  that  it  is  alleged  in  the  complaint  and 
admitted  in  the  answer  that  there  were  no  debts,  so  that 
defendant  assumed  no  burden  whatever  in  taking  the  deed, 
and  that  such  fact  is  of  importance  in  that  it  tends  strongly  to 
establish  the  claim  of  plaintiff  that  the  recital  was  inserted  in 
accordance  with  that  which  was  understood  tP  be  in  effect  the 
command  of  the  statute  rather  than  as  part  of  the  agree- 
ment between  the  parties,  both  of  wliich  understood  there 
were  no  debt-s. 

Several  answers  are  attempted  to  be  made  to  this  argument, 
but  the  most  serious  one  is  that  an  attack  upon  the  deed  is 
necessary  in  order  to  reduce  this  recital  to  an  expression  with- 
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out  force  or  value,  as  the  parties  perhaps  understood  it  to  be. 
While  this  is  so,  the  evidence  wliich  reduces  its  value  tonotli- 
ing  was  properly  before  the  court.  That  there  were  no  debts 
was  established  by  the  pleadings,  while  the  statute,  the  resolu- 
tion of  plaintiff  corporation  directing  the  conveyance  and  the 
insertion  therein  of  this  provision,  and  the  evidence  of  accept- 
ance by  defendant,  were  all  read  in  evidence  without  objec- 
tion. That  being  so,  the  fact  was  established  that  tlie  agree- 
ment to  pay  the  debts  did  not  form  any  part  of  the  considera- 
tion, and  the  situation  presented  was  one  where  the  court  was 
at  liberty  to  treat  the  deed  as  if  it  did  not  contain  such  a 
recital,  and  instead  stated  merely  a  considemtion  of  one  dol- 
lar. In  such  case  oral  evidence  is  permissible  to  show  the 
inducement  for  the  deed  —  the  promise  which  led  to  its 
making — and  the  failure  of  defendant  to  make  good  the 
promise  appearing  to  be  made  upon  its  authority  and  upon 
which  plaintiff  relied. 

As  we  think  the  oral  evidence  was  admissible  under  the 
peculiar  circumstances  to  which  we  have  referred,  it  foUows 
that  the  judgment  must  be  affirmed,  with  costs. 

Gray,  Martin,  Vann,  Cctllen  and  Werner,  J  J.,  concur ; 
Haight,  J.,  absent. 

Judgment  affirmed. 


The  New  York  Cement  Company,  Appellant,  v.  Consoli- 
dated HosENDALE  Cement  Company  ct  al.,  Kespondents. 
Same,  Appellant,  v.  Consolidated  Rosendale  Cement  Com- 
pany, Respondent. 

1.  Delaware  and  Hudson  Canal  —  Part  Thereof  Purchased  and 
Used  by  Manufacturing  Corporation  for  Transportation  Purposes 
Still  a  Public  Highway  and  Subject  to  Restrictions  Imposed  on 
Canal  Company  by  Its  Charter  (L.  1823,  Ch.  238).  Where  the  Dela- 
ware and  Hudson  Canal  Company,  acting  under  the  statute  (L.  1809,  ch. 
469)  authorizing  it  to  lease,  sell  or  discontinue  its  canal,  conveys  to  a 
domestic  steamboat  company  the  entire  canal  and  its  appurtenances  and 
"all  the  franchises  owned,  possessed,  used  or  enjoyed  by  the  grantor  in 
connection  with  the  ownership,  use  and  operation  of  said  canal,"  and  the 
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steamboat  company,  after  operating  the  canal  for  about  three  years  in 
the  same  manner  as  its  predecessor,  charging  only  the  tolls  provided  by 
the  act  under  which  the  canal  company  was  organized  (L.  1823,  ch.  288), 
conveyed  the  east  twelve  miles*of  the  canal  to  the  Consolidated  Rosen- 
dale  Cement  Company,  a  domestic  manufacturing  corporation,  by  a  deed 
similar  to  the  one  it  had  received,  and  in  which  it  reserved  to  itself,  its 
successors  and  assigns,  and  to  a  certain  person  named,  his  heirs,  legal 
representatives  or  assigns,  the  right  at  all  times,  so  long  as  said  canal  is 
operated,  to  pass  boats  through  the  canal,  whether  light  or  loaded,  with- 
out paying  toll  or  charges  of  any  kind  therefor,  the  entire  canal,  except 
said  twelve  miles,  having  been  abandoned,  and  the  cement  company  hav- 
ing since  continued  to  use  said  twelve  miles  of  canal  for  transportation 
purposes  for  itself  and  such  other  parties  as  it  saw  fit  to  permit,  the  said 
twelve  miles  is  not  private  property,  but  a  public  highway,  and  so  long 
as  it  is  used  for  the  purpose  of  transportation  must  be  regarded  as  a 
public  highway  to  be  operated  under  all  the  restrictions  and  liabilities 
imposed  upon  the  Delaware  and  Hudson  Canal  Company  by  the  act  of 
1828. 

2.  Same  —  Equity  —  When  Action  to  Restrain  Purchaser  of 
Canal  from  Collecting  Illegal  Tolls  and  Excluding  Freight  and 
Boats  of  Rival  Company  from  Canal  C^n  Be  Maintained.  A 
•cement  company  which,  long  before  the  sale  of  the  east  twelve  miles  of 
the  canal  to  the  Consolidated  Rosendale  Cement  Company,  had  erected 
expensive  cement  works  upon  the  bank  of  that  part  of  the  canal,  relying 
upon  the  assumption  that  its  product  could  be  conveyed  to  tidewater  at 
rates  fixed  by  the  charter  of  the  canal  company,  can  maintain  an  action  in 
equity  against  the  Consolidated  Rosendale  Cement  Company  restraining 
It  from  imposing  illegal  tolls  and  excluding  the  plaintiff's  boats  and 
freight  from  the  canal,  although  the  use  of  the  canal,  as  provided  by 
the  charter  of  the  canal  company,  is  common  to  the  public,  since  by  the 
imposition  of  illegal  and  prohibitive  tolls  and  the  exclusion  of  plaintiff's 
freight  and  boats  from  the  canal,  the  plaintiff  is  subjected  to  special 
damages  peculiar  and  personal  to  itself,  in  which  the  public  have  no 
interest. 

8.  Same  —  Exercise  of  Charter  Rights  of  Delaware  and  Hud- 
son Canal  Company  by  Purchaser  of  Canal— When  Latter  Cannot 
Claim  that  Exercise  Thereof  Would  Be  Ultra  Vires.  Whether 
the  exercise  by  the  Consolidated  Rosendale  Cement  Company  of  the 
franchises  granted  by  the  state  would  be  ultra  vires,  is  a  question  between 
that  company  and  the  state  of  New  York,  with  which  the  company  has 
no  concern  and  which  it  is  estopped  from  raising  by  voluntarily  assuming 
the  position  that  the  canal  is  its  private  property,  kept  open  and  in  opera- 
tion only  for  its  private  use. 

4.  Trial  —  Decision  in  Long  or  Short  Form  —  When  It  Cannot 
Be  Made  in  Case  Tried  Before  a  Jury.  Where  a  case  was  regularly 
brought  to  trial  before  a  jury  and  after  the  introduction  of  certain  docu- 
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mentary  evidence  by  plaintiff,  an  agreed  statement  of  facts  was  received 
in  evidence  and  spread  upon  the  record  in  full,  whereupon  the  plaintiff 
rested,  and  the  defendant  without  offering  any  evidence  moved  to  dismiss 
the  complaint  on  the  ground  that  facts  had  not  been  proved  sufficient  tn  ^ 
constitute  a  cause  of  action,  which  motion  was  granted  and  judgment 
entered  in  accordance  therewith,  there  can  be  no  decision,  with  the  facts 
stipulated,  in  either  the  long  or  short  form,  and  consequently  no  presump- 
tion of  facts  found  in  favor  of  the  successful  party. 

iV.  7".  Cement  Co.  v.  Consolidated  Rosendale  Cement  Co.,  84  App.  Div. 
635,  reversed. 

iV.  T.  Cement  Co.  v.  Consolidated  Jioaendale  Cement  Co.  et  al.,  84  App. 
Div.  685,  reversed. 

(Argued  March  3,  1904;  decided  April  5,  1904.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
8,  1903,  affirming  judgments  in  favor  of  defendants  entered 
upon  dismissals  of  the  complaints  by  the  court  at  a  Trial  Term. 

The  nature  of  the  actions  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J,  Linson  for  appellant.     The  canal  in  question  is.  a 
public  highway.     {Selden  v.  D.  cfe  //.  C.  Co.,  29  N.  Y.  634 ;  Z. 
S.  dk  M.  S.  R.  R.  Co.  V.  U.  S.,  93  IT.  S.  442 ;  G.  B.  Co.  v.  Smith, 
128  U.  S.  174 ;  Beekrnan  v.  S.  dk  S.  R.  R.  Co.,  3  Paige,  45 ; 
PeopU  V.  N.  r.,  Z.  E.  (&  W.  R.  R.  Co.,  22  Hun,  533  ;  San- 
ford  V.  C  R.  R.  Co.,  24  Penn.  St.  378 ;  S/iipper  v.  P.  R. 
R.  Co.,  47  Penn.  St.  338 ;  P.  C  Co.  v.  P.  i&  11.  C  Co.,  1 
Keyes,  78 ;  3  Abb.  Ct,  App.  Dec.  475  ;  Matter  of  Townsend, 
39  N.  Y.  171 ;  Perrlne  v.  C.  dc  D.  C.  Co.,  9  How.  [U.  S.] 
184.)     It  did  not  lose  its  public  character  by  reason  of  the 
enactment  of  chapter  469  of  the  Laws  of  1899,  nor  by  any- 
thing that  has  been  done  thereunder.     {X.  0.,  etc.,  R.   R. 
Co.  V.  Delairwre,  114  U.  S.  501 ;  Branch  v.  Jessup,  106  U.  S. 
478;  Morawetz  on  Corp.  [2d  ed.j  §  932;   Cloio  v.  VanZoayi, 
4  Hun,  184;  P!erre  v.  M.  cfe   C.  R.  R.  Co.,  24  Wis.  551  ; 
Coe  V.  C.  P.  i&  I.  R.  R.  Co.,  10  Ohio  St.  372;  E.  B.  F.  R. 
R.  Co.  V.  E.  R.  R.  Co.,  13  Allen,  422 ;  Richards  v.  Jf.,  etc., 
R.  R.  Co.,  44  N.  H.  127 ;  B.  dk  L.  R.  R.  Co.  v.  Metcalfe, 
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4  Mete.  [Ky.]  199;  Randolph  v.  TT.  R.  R.  Co,,  11  Phila. 
502 ;  Pillard  v.  Maddox,  28  Ala.  321.)  Defendant  cannot 
justify  its  exclusion  of  plain tiflE  from  a  public  highway,  or  its 
exaction  of  unreasonable  and  illegal  tolls  by  the  plea  of  ultra 
vires,  {IL  ib  G.  M.  Co.  v.  H,  cfe  W.  3f,  Co.,  127  K.  Y.  252 ; 
R.  L.  R.  Co.  V.  Roach,  97  N.  Y.  378  ;  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62 ;  A.  S.  Bank  v.  Savery,  82  N.  Y. 
291 ;  Blasell  v.  M.  S.  <&  N.  T.  R.  Co.,  22  N.  Y.  262  ;  Parish 
V.  Wheeler,  22  N.  Y.  502 ;  R.  Co.  v.  McCarthy,  96  U.  S. 
267;  Nat.  Bank  v.  Graham,  100  U.  S.  699,  702;  B.  cfe  P. 
R.  R.  Co.  V.  Baptist  Church,  108  U.  S.  317,  320;  iV^.  Y.  cJ6 
IL  R.  R.  Co.  V.  Schuyler,  34  N.  Y.  30.)  Plaintiff  cannot 
lawfully  be  excluded  from  such  public  highway.  {Davis  v. 
Mayor,  14  N.  Y.  515 ;  Craig  v.  R.  C.  <&  B.  R.  R.  Co.,  39 
N.  Y.  411  ;  Beekman  v.  S.  &  S.  R.  R.,  3  Paige,  45 ;  Blood- 
good  V.  M.  (&  II.  R.  R.  Co.,  18  Wend.  9;  Com.  v.  Wilkin- 
S071,  16  Pick.  175 ;  Parks  v.  Boston,  8  Pick.  218  ;  Peck  v. 
Smith,  1  Conn.  103 ;  Barn^tt  v.  Johnson,  15  N.  J.  Eq.  481 ; 
C.  R.  Bridge  v.  W.  Bridge,  11  Pet.  420;  Wood  v.  T.  T. 
Co.,  24  Cal.  474.)  Neither  can  plaintiff  be  compelled  to  pay 
an  unreasonable  sum  as  toll ;  and  in  this  case  the  test  of 
reasonableness  is  the  maximum  charge  allowed  by  the  act  of 
1823.  (People  v.  Budd,  117  K  Y.  16;  Munn  v.  Illinois, 
94  U.  S.  125;  McEntee  v.  K.  W.  Co.,  165  N.  Y.  31,  32; 
Messenger  v.  P.  R.  R.  Co.,  36  N.  J.  407;  Coy  v.  I.  G.  Co., 
146  Ind.  655  ;  Grijin  v.  G.  W.  Co.,  41  L.  R.  A.  240  ;  Fried- 
man V.  G.  <&  S.  Tel.  Co.,  32  Ilun,  4;  People  v.  M.  G.  L. 
Co.,  45  Barb.  136 ;  Lombard  v.  Sterjis,  4  Gush.  60;  People 
V.  ICitig,  110  N.  Y.  428.)  As  such  exclusion  and  such 
unreasonable  and  illegal  tolls  cause  special  and  peculiar  injury 
to  plaintiff,  and  as  sufficient  grounds  for  the  interference  of 
equity  exist,  a  case  is  made  for  the  application  of  the  remedy 
by  injunction.  (Morawetz  on  Corp.  §  1042  ;  Thompson  v.  N. 
T.  i&  IL  R.  R.  Co.,  3  Sandf.  Ch.  625 ;  Ogden  v.  Gibbons, 
4  Johns.  Ch.  150;  Bridge  Co.  v.  Ry.  Co.,  39  Barb.  212; 
Lansing  v.  Smith,  8  Cow.  146;  4  Wend.  25;  Mills  v.  IIcUIj 
9  Wend.  315;  Mijers  v.  Malcolm,  6  Hill,  292;  Church  v. 
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i?.  li.  Co,^  5  Barb.  83 ;  Olmstead  v.  Loomisy  9  N.  Y.  423 ; 
Corjiing  v.  T.  L  cfe  N,  Factory,  40  N.  Y.  191 ;  TT^.  P.  /. 
Co.  V.  lieymeri^  45  N.  Y.  703;  Madge  v.  Saliaburf/j  110  X. 
Y.  413.) 

.4.  T.  Clearwater  and  Alfred  C,  Pette  for  respondents. 
The  structure  over  which  the  plaintiff  claims  the  right  of 
transportation  is  not  a  public  highway,  but  by  the  abandon- 
ment thereof  as  a  canal,  by  the  Delaware  and  Hudson  Canal 
Company,  pursuant  to  the  provisions  of  chapter  469  of  the 
Laws  of  1899,  became  private  property,  from  the  use  of 
which  the  public  might  be  prohibited  altogether,  or  for  its 
use  such  compensation  charged  as  the  owner  might  see  fit. 
{People  ex  rel,  v.  Lacombe^  99  N.  Y.  43 ;  Sweet  v.  City  of 
Syracuse,  129  N.  Y.  316;  K  Ice  Co.  v.  Schxdtz,  116  N.  Y. 
382 ;  DeWitt  v.  K  T.  R.  R.  Co.,  134  N.  Y.  495 ;  Bailey  v. 
ir.  N.  T.  cfe  P.  Ry.  Co.,  53  App.  Div.  551 ;  Lynch  v.  Part- 
ridge, 36  Misc.  Rep.  302 ;  Fox  v.  Cincinnati,  104  U.  S.  783 ; 
WaUh  V.  C.  H.  V.  <&  A.  R.  R.  Co.,  176  U.  S.  469 ;  De  Camp 
v.  Thompson,  16  App.  Div.  528;  Wadsioorih  v.  Smith,  11 
Maine,  278;  Harvey  v.  Potter,  19  La.  Ann.  264.)  The 
injury  complained  of  is  not  special  to  the  plaintiff.  {B.  M. 
C  Co.  V.  L.  C.  i&  N.  Co.,  50  Penn.  St.  91  ;  K.  I.  Co.  v. 
Schultz,  116  N.  Y.  382;  Lansing  v.  Sm^ith,  8  Cow.  146; 
Carvalho  v.  B.  cfe  J.  B.  T.  Co.,  56  App.  Div.  522 ;  McNulty 
V.  B.  IL  Ry.  Co.,  31  Misc.  Rep.  674;  B.  M.  C  Co.  v.  L.  C. 
N.  Co.,  50  Penn.  St.  91 ;  Saylar  v.  P.  C.  Co.,  183  Penn.  St. 
167.) 

Bartlett,  J.  Action  No.  1  seeks  to  prevent  the  collection 
of  illegal  canal  tolls,  and  action  No.  2  to  restrain  defendant 
from  excluding  plaintiff's  boats  and  freight  from  the  canal  in 
question.  These  actions  were  tried  and  argued  together  on 
one  set  of  briefs,  although  there  are  two  records. 

No  opinions  were  written  below  after  the  trial  of  the 
actions,  but  two  were  handed  down  at  Special  Term  and  one  in 
the  Appellate  Division  on  motions  for  injunctions  pendente 
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lite.  (37  Misc.  Kep.  746  ;  38  Misc.  Kep.  518  ;  76  App.  Div. 
285.) 

.  The  question  presented  by  these  appeals  is  an  exceedingly 
narrow  one  wlieu  the  facts,  as  settled  by  agreement,  are  care- 
fully considered.  The  Delaware  and  Hudson  Canal  Com- 
pany, by  grant  of  the  legislature  of  this  state  (Laws  1823, 
chap.  238),  constructed  a  canal  between  the  Delaware  and 
Hudson  rivers,  a  distance  of  about  one  hundred  and  ten  miles, 
and  operated  the  same  for  over  seventy  years  as  a  common 
carrier  of  coal  and  other  freight,  charging  tolls  fixed  by  the 
act  of  1823. 

This  court  held,  when  a  subsequent  enlargement  of  the  canal 
was  in  progress,  that  the  Delaware  and  Hudson  Canal  Com- 
pany possessed  the  power  under  its  charter  to  exercise  the 
right  of  eminent  domain.  It  was  also  held  that  the  canal 
"  though  not  strictly  a  public  work,  is  yet  of  the  nature  of 
one,  as  much  as  a  railroad,  and  is  to  be  regarded  as  a  public 
work  in  the  same  sense."  {Selden  v.  D,  <&  H,  C.  Co.,  29  N.  Y. 
634,  638,  641,  642.) 

In  1899  the  legislature  amended  the  act  of  1823  (Laws  of 
1899,  chap.  469)  in  important  particulars  by  inserting  therein 
certain  new  sections.  We  are  concerned  with  sections  three 
and  four.  Section  three  reads  as  follows :  "  Whenever  it  shall 
appear  to  the  managers  of  said  canal  company  that  it  is  able 
to  fulfill  the  aforesaid  purpose  of  opening  and  of  mining  and 
bringing  to  market  a  supply  of  stone  coal  which  is  found  in 
the  interior  of  the  state  of  Pennsylvania  more  economically 
by  rail  over  its  own  or  other  lines  than  by  its  canal,  it  shall 
be  lawful  for  said  company,  and  it  is  hereby  authorized 
and  empowered  by  vote  of  said  managers,  to  lease,  sell  or  dis- 
continue to  use  or  maintain  said  canal,  or  any  parts  thereof, 
which  in  their  judgment  are  no  longer  necessary  for  said 
purpose." 

The  managers  of  the  canal  company  were  thus  authorized 
to  do  one  of  three  things  at  their  election,  viz.,  lease,  sell  or 
discontinue  to  use  or  maintain  said  canal,  or  any  parts  thereof. 

On  the  24th  day  of  June,  1899,  the  Delaware  and  Hudson 


1904.]         K  Y.  Cement  Co.  v.  C.  R.  Cement  Co.  173 


N.  Y.  Rep.]         Opinion  of  the  Court,  per  Bartlktt.  J. 

Canal  Company  conveyed  to  the  Cornell  Steamboat  Com- 
pany, a  domestic  corporation,  the  entire  canal  and  its  appur- 
tenances, and  "  all  the  franchises  owned,  possessed,  used  or 
enjoyed  by  the  grantor  in  connection  with  the  ownership, 
use  and  operation  of  said  canal."  The  Cornell  Steamboat 
Company  continued  to  operate  said  canal  in  the  same  manner 
as  its  predecessor,  charging  only  the  tolls  provided  by  the  act 
of  1823  until  about  the  20th  of  March,  1902,  when  it  con- 
veyed, by  deed  similar  to  the  one  it  had  received,  the  east 
twelve  miles  of  said  canal,  beginning  at  the  tide  lock  at  Eddy- 
ville,  in  the  town  of  Ulster,  county  of  Ulster,  and  ending  at 
the  easterly  line  of  the  town  of  Marbletown,  in  said  county. 

It  is  conceded  that  at  the  time  of  this  conveyance  to  the 
defendant  the  remaining  part  of  the  canal,  extending  westerly 
about  ninety-eight  miles  to  Honesd.ale,  in  Pennsylvania,  had 
been  entirely  abandoned. 

The  plaintiff  and  defendant  are  large  manufacturers  of 
hydraulic  cement,  their  works  being  on  the  line  of  said  twelve 
miles  of  canal ;  the  defendant's  is  located  near  the  westerly 
end  thereof  and  the  plaintiff's  is  about  five  miles  from  the 
Hudson  river. 

The  plaintiff  corporation  transported  its  cement  by  this 
canal  to  tidewater  for  many  years  and  until  shortly  after  tlie 
conveyance  to  the  defendantcorporationby  the  Cornell  Steam- 
boat Company  on  or  about  March  26th,  1902,  paying  only  the 
tolls  provided  by  the  act  of  1823,  being  a  fraction  less  than 
four  cents  per  barrel. 

The  Cornell  Steamboat  Company,  in  conveying  to  the 
defendant  corporation,  reserved  to  itself,  its  successors  and 
assigns  and  to  a  certain  person  named,  his  heirs,  legal  repre- 
sentatives or  assigns,  the  right  at  all  times,  so  long  as  said 
canal  is  operated,  to  pass  canal  boats  through  the  canal, 
whether  light  or  loaded  with  sand,  stone  or  cement  slag,  with- 
out paying  toll  or  charges  of  any  kind  therefor. 

It  appears  in  the  agreed  statement  of  facts  that  after  the 
defendant  company  had  acquired  the  twelve  miles  of  canal 
aforesaid,  it  clahneJ  to  own  that  portion  of  the  canal  as  a  pri- 
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vate  waterway,  and  that  it  kept  it  open  and  in  operation  for 
its  own  private  use  only ;  that  it  was  under  no  obligation  to 
allow  the  plaintiff  or  any  other  pei*son  to  use  it  and  to  trans- 
port their  goods  thereon,  but  it  offered,  for  the  accommoda- 
tion of  the  plaintiff,  to  allow  it  such  use  and  transportation  if 
it  would  pay  therefor  at  the  rate  of  sixteen  cents  per  barrel 
for  the  cement  so  transported,  and  it  claimed  that  unless  the 
plaintiff  would  pay  the  sum  asked  by  the  defendant  company 
it  could  be  excluded  from  the  canal.  Thereupon  the  plaintiff, 
after  making  tender  of  the  legal  rates  of  toll,  began  the  two 
actions  to  which  reference  has  already  been  made,  insisting 
that  the  tolls  were  prohibitory. 

It  is  to  be  observed  that  in  this  agreed  statement  of  the 
facts  it  is  not  admitted  by  the  plaintiff  that  this  canal  is  a 
private  waterway,  and  that  it  is  kept  open  and  in  operation 
only  for  the  private  use  of  the  defendant  compan3\  The 
statement  is  that  this  situation  is  claimed  by  the  defendant 
company,  and  the  one  important  question  presented  by  this 
appeal  is  whether  this  remaining  twelve  miles  of  canal  has 
been  in  law  abandoned  and  discontinued.  There  was  no 
effort  made  to  prove  at  the  trial  that  this  portion  of  the  canal 
had  been  abandoned  in  conformity  to  the  provisions  of  section 
four  of  the  act  of  1899. 

The  provisions  of  this  section  are  most  significant  and  dis- 
close what  the  legislature  had  in  mind  when  it  provided  for 
the  discontinuance  of  the  canal,  or  any  parts  thereof.  Section 
four  reads  as  follows:  "Whenever  the  said  company  shall 
exercise  the  power  and  authority  granted  in  section  three  of 
this  act  to  discontinue  to  use  or  maintain  said  canal,  or  any 
part  thereof,  it  shall,  within  a  reasonable  time  thereafter, 
restore  the  highway  crossings  of  such  part  of  said  canal  as  is 
so  discontinued  to  their  former  state,  so  far  as  the  same  can  be 
done,  either  by  the  removal  of  the  bridges  thereover  and  the 
approaches  thereto  and  filling  in  the  bed  of  the  canal  at  such 
crossings,  or  in  such  other  way  Jis  may  be  found  most  prac- 
ticable for  that  purpose.  It  shall  also  be  the  duty  of  said 
company,  in  the  event  of  such  discontinuance  of  said  canal,  or 
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any  part  thereof,  to  make  such  provision  for  the  private  cross- 
ings over  that  part  of  said  canal  so  discontinued  as  will  fur- 
nish those  entitled  thereto  a  suitable  crossing  thereover,  either 
bj  the  removal  of  the  bridges  and  approaches  now  existing  at 
and  for  such  private  crossings  and  filling  in  the  bed  of  the 
canal  thereat,  or  in  such  other  way  as  may  be  found  most 
practicable  for  that  purpose.  It  shall  also  be  the  duty  of  said 
company,  in  the  event  of  such  discontinuance  of  said  canal  or 
any  part  thereof,  to  make  such  provision  for  the  streams  now 
discharging  into  said  canal  on  that  part  of  it  which  may  be  so 
discontinued  as  will  restore  them  to  their  original  channels ; 
but  where  to  make  such  restoration  has  l)ecome,  or  is  now, 
impossible,  such  provision  shall  be  made  for  the  discharge  of 
the  water  of  such  streams  from  said  canal  as  the  existing 
situation  now  permits,  and  as  will  avoid  injury  to  other  prop- 
erty. It  shall  also  be  the  duty  of  said  company,  its  successm^a 
or  assigns^  to  take  such  precautions  and  make  such  provision 
for  the  carrying  away  of  water  that  may  flow  into  the  bed  of 
such  portion  of  said  canal  as  may  be  discontinued  as  will 
prevent  such  stagnant  pools  of  water  therein  as  are  liable  to 
become  injurious  to  public  health."  . 

This  section  clearly  contemplates  that  the  water  is  to  be 
removed  from  the  canal ;  that  the  highways  which  had  been 
carried  over  it  by  bridges  of  sufficient  height  to  permit  large 
boats  to  pass  underneath  would  be  lowered  to  their  former 
position  before  the  canal  was  constructed,  either  by  the 
removal  of  the  canal  bridges  and  the  filling  in  of  the  bed  of 
the  canal,  or  in  some  other  practicable  w^ay.  The  same 
provision  is  made  for  private  crossings. 

The  provisions  as  to  the  treatment  of  streams  discharging 
into  the  canal,  and  the  stagnant  pools  of  water  therein,  all 
show  that  the  legislature  contemplated  a  complete  discontinu- 
ance and  abandonment  of  the  prism  for  transportation 
purposes. 

The  situation  disclosed  by  this  record  is  (1)  we  have  the 
Cornell  Steamboat  Company,  the  grantor  of  the  defendant, 
reserving  the  right  of  its  boats  to  navigate  the  canal  light  or 
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ladened  without  the  payment  of  tolls ;  (2)  we  have  the  defend- 
ant offering  the  plaintiff  to  transport  its  product  if  tlie  latter 
consents  to  pay  sixteen  cents  per  barrel  instead  of  four  cents ; 
(3)  in  the  absence  of  proof  we  are  permitted  to  assume  that 
this  twelve  miles  of  canal  stands  precisely  as  it  has  existed  for 
years.  There  was  no  abandonment  up  to  the  time  of  the 
trial. 

The  question  is  not  involved  in  this  case  whether  the 
defendant  may,  in  the^  future  at  its  option,  discontinue  this 
canal  by  actually  doing  so  and  complying  with  the  provisions 
of  section  four  of  the  act  of  1899.  The  real  question  is 
whether  the  defendant,  the  successor  in  interest  of  the 
Delaware  and  Hudson  Canal  (yompany  in  the  ownership  of 
this  waterway,  whicli  has  been  held  by  this  court  to  be  a 
public  highway,  can,  so  long  as  it  exists  and  is  used  for  the 
purposes  of  the  defendant  and  such  third  parties  as  it  sees  fit 
to  permit,  be  successfully  claimed  to  be  private  property. 

We  are  of  the  opinion  that  it  must  be  held  as  matter  of 
law,  under  the  conditions  disclosed  by  this  record,  that  this 
twelve  miles  of  canal  is  a  public  highway  and  operated  under 
the  restrictions  of  the  act-of  1823  ;  and  that  if  tlie  defendant 
transports  the  product  of  the  plaintiff  to  tidewater  it  must 
confine  itself  to  the  tolls  provided  for  in  the  act  of  1823. 

If  the  position  which  has  been  assumed  by  the  defendant 
company  can  be  maintained,  it  has  the  liberty  to  use  this 
canal  as  private  property  and  charge  the  general  public  along 
its  route,  desirous  of  sending  freight  to  tidewater,  such  rates 
as  it  sees  fit.  There  is  but  one  way  for  defendant  to  rid  itself 
of  the  public  burden  imposed  by  tliis  use  and  that  is  to  aban- 
don it  under  the  provisions  of  the  act  of  1899. 

We  are  of  opinion  that  so  long  as  this  canal  is  used  for  the 
purpose  of  transportation,  it  must  be  regarded  as  a  public 
highway,  and  the  defendant  rests  under  all  the  restrictions 
and  liabilities  imposed  upon  the  Delaware  and  Hudson  Canal 
Company  originally. 

The  defendant  comes  within  the  principle  decided  by  the 
Supreme  Court  of  the  United  States  in  Munn  v.  lUiiwia  (94 
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U.  S.  113,  125,  130).  Mr.  Justice  Waite,  referring  to  the 
police  powers,  says  (p.  125) :  "  Under  these  powers  the  gov- 
ernment regulates  its  citizen,  one  toward  the  other  and  the 
manner  in  wiiicli  each  shall  use  his  own  property  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their 
exercise  it  has  been  customary  in  England  from  time  imme- 
morial, and  in  this  country  from  its  first  colonization,  to  regu- 
late ferries,  common  carriers,  etc.,  and  in  so  doing  to  .fix  a 
maximum  charge  to  be  made  for  services  rendered,  for  accom- 
modations furnished  and  articles  sold."  The  learned  judge 
further  states  (p.  130)  :  "  Common  carriers  exercise  a  sort  of 
public  oflice  and  have  duties  to  perform  in  which  the  public 
is  interested.  {New  Jersey  Steam  Navigation  Co.  v.  Mer- 
charM  Bank^  6  How.  U.  S.  382.)  Their  business  is,  there- 
fore, *  effected  with  the  public  interest '  within  the  meaning 
'of  the  doctrine  which  Lord  Hale  has  so  forcibly  stated." 

We  have  already  pointed  out  that  this  court  held  in  regard 
to  the  canal  that  while  it  is  not  strictly  a  public  work,  yet  it 
is  in  the  nature  of  one,  as  much  as  a  railroad,  and  is  to  be 
regarded  a  public  work  in  the  same  sense.  {Selderi  v.  D:  cfe 
H.  a  Co,,  2&  N.  Y.  634,  638, 641,  642.) 

The  precise  point  decided  in  the  Munn  Case  {stipra)  was 
that  when  the  owner  of  property  devotes  it  to  a  use  in  which 
the  public  has  an  interest,  he  in  effect  grants  to  the  public  an 
interest  in  such  use,  and  must  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  public  for  the  common  good  as 
long  as  he  maintains  the  use.  He  may  withdraw  his  grant  by 
discontinuing  the  use.  (See,  also.  People  v.  O*  Brien,  111 
N.  Y.  1;  Cue  v.  Tidewater  Canal  Co.,  24  How.  [U.  S.] 
257;  MacEntee  v.  Kingston  Water  ^Co.,  165  N.  Y:  27.) 

The  defendant  raises  the  point  that  a  bill  in  equity  praying 
for  a  perpetual  injunction  restraining  the  defendant  from 
imposing  illegal  tolls  and  excluding  the  plaintiff's  boats  and 
freight  from  the  canal,  is  not  the  proper  remedy.  The  remedy 
suggested  is  mandamus,  but  we  are  of  opinion  that  under  the 
facts  it  was  competent  for  the  plaintiff  to  seek  the  restraining 
power  of  a  court  of  equity  to  prevent  the  exaction  of  illegal 
12 
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tolls  and  exclusion  from  a  public  liighway.  An  action  can  be 
maintained,  although  the  matter  is  one  of  common  right, 
where  damage  peculiar  and  personal  to  plaintiff  is  shown. 

In  discussing  the  general  question  whether  the  restraining 
powers  of  a  court  of  equity  will  be  exercised  in  favor  of  the 
plaintiff  corporation  in  the  case  at  bar,  we  are  to  keep  in  mind 
the  precise  situation.  This  is  not  tlie  case  where  the  general 
rights  of  the  public  alone  are  involved  and  the  plaintiff 
received  only  such  injury  as  is  common  to  other  citizens  inter- 
ested in  the  maintaining  of  this  canal.  We  have  here  a  state 
of  facts  that  shows  the  plaintiff  to  have  been  specially  dam- 
aged. This  canal  had  been  in  operation  for  a  period  of  nearly 
seventy  years  when  sold  to  the  Cornell  Steamboat  Company. 
Before  that  sale  the  plaintiff  had  erected  expensive  cement 
works  on  the  banks  of  the  canal  live  miles  from  tidewater 
where  the  canal  locks  its  boats  into  the  Hudson  river  at  Ron- 
dout.  This  expenditure  of  money  we  are  bound  to  infer  from 
these  facts  was  made  in  view  of  the  existence  of  the  canal, 
and  the  further  fact  that  the  rate  of  tolls  was  fixed  by  the 
charter  of  the  canal  company  under  the  laws  of  Pennsylvania 
and  New  York.  In  other  words,  the  plaintiff  company  pro- 
ceeded upon  the  assumption  that  its  product  could  be  con- 
veyed to  tidewater  at  rates  fixed  by  law  that  would  enable  it 
to  compete  with  other  cement  companies  contending  for  the 
market. 

Mr.  Morawetz  in  his  work  on  Corporations,  second  edition, 
§  1042,  says  :  "  It  is  well  settled  that  a  court  of  chancery  has 
jurisdiction  to  grant  equitable  relief  against  a  corporation  at 
the  suit  of  an  individual  whenever  a  snfticient  cause  for  the 
relief  is  shown  upon  the'ordiiiary  principles  of  equity  juris- 
prudence ;  and  the  fact  that  the  act  of  the  corporation  against 
which  relief  is  sought  involves  an  unauthorized  exercise  of 
corporate  powers,  or  other  breach  of  the  law^  is  whollj'  imma- 
terial under  the  circumstances." 

In  the  case  of  Delaware  (6  Raritan  Canal  Co.  v.  Camden 
i&  AtlaniiG  R.  R,  Co.  (16  X.  J.  Equity,  321)  it  was  held  that 
where,  by  the  act  of  the  legislature,  the  plaintiff  companies 
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were  fully  and  effectually  protected  until  a  certain  date  from 
railroad  competition  between  the  cities  of  New  York  and 
Philadelphia,  an  injunction  was  the  pro})er  remedy  to  secure 
to  the  plaintiffs  the  enjoyment  of  a  statutory  privilege. 

In  Howe  V.  Granite  Bridge  Corporation  (21  Pick.  [38 
Mass.]  344),  it  was  held  that  although  indictment  is  the  proper 
remedy  in  the  case  of  a  public  nuisance  where  it  is  absolutely 
necessary  that  such  a  nuisance  should  be  immediately  sup- 
pressed, a  court  of  chancery  may  interfere  by  injunction  until 
the  slower  process  of  indictment  can  be  put  in  motion.  This 
case  discloses  the  dual  remedy  and  illustrates  the  legal  prin- 
ciple that  equity  will  lay  hold  of  a  corporation  to  ehforce  not 
only  public  but  private  rights. 

We  have  been  cited  in  support  of  the  proposition  that 
equity  will  not  interfere  in  such  a  situation  as  is  now  pre- 
sented to  the  case  of  Knickerhocker  Ice  Co.  v.  ShuUz  (116 
N.  Y.  382,  389).  This  case  involves  the  construction  of  a 
dike  on  the  Hudson  river  shore  that  rested  upon  Jand  under 
water,  the  title  to  which  was  still  in  the  state.  The  plaintiff' 
had  for  many  years  before  the  construction  of  the  dike  been 
accustomed  to  cutting  ice  in  the  Hudson  river  and  drawing 
it  over  the  premises  in  question  to  the  shore.  The  dike 
interfered  with  this  mode  of  harvesting  ice,  and  the  plaintiff 
thereupon  brought  an  action  to  restrain  tlie  defendant  from 
erecting  or  maintaining  it.  The  court  held  that  this  was  a 
purpresture,  that  is,  an  invasion  of  the  right  of  property  in 
the  soil  while  the  title  to  the  same  remained  in  the  People. 
A  nuisance  in  such  a  case  as  this  is  an  injury  to  the  common 
right  of  the  public  in  navigating  the  river,  and  these  ques- 
tions can  only  be  tested  in  an  action  at  the  suit  of  the  People. 

It  will  be  observed  that  in  this  case  the  plaintiff  had  no 
absolute  vested  property  right  which  it  was  seeking  to  pro- 
tect, but  invoked  a  remedy  which,  nnder  the  conditions  dis- 
closed, rested  in  the  People  and  could  only  be  invoked  by  the 
attorney-general. 

Two  other  cases  have  been  cited  to  us  in  this  connection, 
viz.,  Lansing  v.  Smith  (8  Cowon,  146 ;  S.   C  on  appeal,  4 
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Wend.  25) ;  also  case  of  Buck  Mountain  Coal  Co,  v.  Z.  C. 
ds  N.  Co.  (50  Penn.  St.  91). 

In  8  Cowen  it  was  held  that  in  the  case  of  erections 
working  a  common  injury  to  the  owner  of  docks,  etc.,  and 
unauthorized  by  statute,  no  action  would  lie  at  the  suit  of  an 
individual  unless  there  was  some  injury  from  the  erection 
peculiar  and  personal  to  him. 

In  50  Penn.  St.  it  was  held  that  a  bill  in  equity  to  enforce 
the  performance  of  public  duties  by  corporations  could  not  be 
maintained  by  a  private  party  in  the  absence  of  special  right 
or  authority. 

In  MUhau  v.  Sharp  (27  K  Y.  628)  this  court  said:  "To 
entitle  a  party  to  relief  by  injunction  who  is  sustaining  or 
about  to  sustain  a  peculiar  injury  from  a  public  nuisance,  it  is 
also  necessary  that  the  injury  should  be  such  as  cannot  be 
well  or  adequately  compensated  in  damages  at  law,  or  such 
as,  from  its  continuance  or  permanent  mischief,  must  occasion 
a  constantly  recurring  grievance,  which  cannot  be  otherwise 
prevented  but  by  injunction." 

The  principle  which  we  are  now  considering  is  applied  not 
only  in  cases  of  public  nuisance,  but  to  those  involving  similar 
situations  to  the  one  at  bar.  (See,  also,  Mudge  v.  Salisburi/, 
110  N.  Y.  413 ;  West  Point  Iron  Co.  v.  Iteyinert,  45  N.  Y. 
703 ;  Coming  v.  Troy  I.  <&  ^^.  Co,,  40  N.  Y.  191 ;  Mills  v. 
Hall,  9  Wend.  315;  Ogden  v.  Gibbons,  4c  Johns.  Oh.  150; 
Covington  Stock -Yards  Co.  v.  Keith,  139  TJ.  S.  128 ;  Butch- 
ers^ and  Drovers^  Stock-Yards  v.  L.  cfe  N.  R.  Co.y  67  Fed. 
Kept.  35.) 

In  139  U.  S.  {supra)  a  bill  in  equity  was  filed  against  a 
Kentucky  railroad  company  to  foreclose  a  mortgage  and  to 
appoint  a  receiver.  After  the  appointment  of  the  receiver  a 
petition  was  filed  in  the  foreclosure  proceeding  requiring  the 
receiver  to  show  cause  why  he  should  not  deliver  to  the  plain- 
tiff live  stock  consigned  to  him  at  some  suitable  place  outside 
of  the  yards  of  the  company.  The  Supreme  Court  of  the 
United  States  held  that  a  railroad  company  holding  itself  out 
as  a  carrier  of  live  stock  is  under  a  legal  obligation,  arising  out 
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of  the  nature  of  its  employment,  to  provide  suitable  and  neces- 
sary means  and  facilities  for  receiving  live  stock  that  may  be 
offered  for  shipment  over  its  road  and  connections  as  well  as 
for  discharging  said  stock  after  it  reaches  the  place  to  which 
it  is  consigned.  A  final  decree  issued  compelling  the  company 
to  provide  such  facilities. 

The  defendant  raises  the  further  point  that  the  exercise  by 
the  Consolidated  Rosendale  Cement  Company  of  the  franchise 
granted  by  the  state  to  the  Delaware  and  Hudson  Canal  Com- 
pany would  be  ultra  vires.  This  is  a  question  between  the 
defendant  and  the  state  of  New  York,  with  which  the  former 
has  no  concern,  as  it  is  estopped  from  raising  it  by  voluntarily 
assuming  the  position  which  it  now  occupies.  So  long  as  the 
state  of  New  York  raises  no  objection  in  the  premises  the 
defendant  will  not  be  heard  to  complain. 

A  new  point  has  been  raised  in  this  court  which  seems  to 
have  escaped  the  vigilance  of  counsel,  as  their  briefs  are  silent 
concerning  it.  It  is  urged  that  we  have,  in  each  of  the  cases 
that  have  been  argued  together,  a  situation  which  is  absolutely 
fatal  to  the  plaintiff's  appeal,  as  the  decision  of  the  learned 
trial  court  is  in  the  short  form  and  the  judgment  in  favor  of 
the  defendant  was  unanimously  affirmed  ;  that  in  such  a  situa- 
tion  the  decision  of  the  trial  court  has  the  same  effect  as  the 
verdict  of  a  jury,  and  all  the  facts  must  be  deemed  to  have 
been  found  in  favor  of  the  successful  party. 

In  each  of  the  cases,  so  far  as  the  proceedings  at  the  trial 
are  concerned,  a  similar  situation  is  disclosed  b}'  the  record, 
which  includes  the  clerk's  minutes,  as  follows :  The  cases  were 
duly  called  for  trial  in  the  city  of  Kingston,  Ulster  county, 
and  it  was  agreed  that  they  should  be  tried  together.  A  jury 
was  duly  impaneled  and  the  counsel  for  tlie  plaintiff,  after  open- 
ing his  case,  introduced  in  evidence  an  agreement  between  t)ie 
Delaware  and  Hudson  Canal  Company  and  the  Cornell  Steam- 
boat Company,  also  a  deed  of  the  Cornell  Steamboat  Company 
to  the  Consolidated  Rosendale  Cement  Company.  It  was 
then  agreed  between  counsel  that  certain  undisputed  facts 
were  involved  in  the  actions,  which  were  spread  upon  the  rec- 
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ord  in  full  and  duly  appear  in  the  cases  now  before  us  on  this 
appeal.  Thereupon  the  plaintiff  rested,  and  counsel  for 
defendant,  without  offering  any  evidence,  moved  in  each  case 
to  dismiss  the  complaint  on  the  ground  that  facts  had  not 
been  proved  sufficient  to  constitute  a  cause  of  action.  The 
motion  in  each  case  was  granted  and  plaintiff  duly  excepted. 

There  could  be  no  decision  in  a  jury  case,  with  the  facts 
stipulated,  in  the  short  or  long  form,  and,  consequently,  no 
presumption  of  facts  found  in  favor  of  the  successful  party. 

The  judgments  appealed  from  should  be  reversed  and  new 
trials  granted  in  each  case,  with  costs  to  abide  the  event. 

O'Brien,  J.  (dissenting).  The  parties  to  this  action,  plain- 
tiff and  defendant,  are  manufacturing  corporations  organized 
and  existing  under  the  laws  of  this  state  providing  for  the 
creation  of  corporations  of  that  character.  Both  are  engaged 
in  the  same  business,  that  is,  the  manufacture  and  sale  of 
cement.  The  plaintiff's  plant  is  located  in  the  same  county  as 
that  of  tlie  defendant  and  both  corporations  are  competitors 
in  business.  The  purpose  of  this  action  was  to  compel  the 
defendant  to  carry  the  products  of  the  plaintiff,  its  competi- 
tor, to  market  through  a  canal  or  waterway  which  the  defend- 
ant insists  is  its  private  property  and  an  adjunct  to  its  busi- 
ness. The  contention  that  the  defendant  is  bound  by  law  to 
furnish  facilities  for  the  transportation  of  the  plaintiff's  prod- 
ucts to  market  and  thus  to  aid  its  competitor  in  the  trans- 
action of  its  business  cannot  fail  to  arrest  attention  and  to 
invite  an  inquiry  with  respect  to  the  grounds  upon  which  the 
plaintiff's  claim  rests. 

By  chapter  238  of  the  Laws  of  1823,  the  Delaware  & 
Hudson  Canal  Company  was  incorporated  for  the  purposes 
described  in  the  preaml)le  to  the  statute,  the  first  clause  of 
which  is  as  follows :  "  Whereas^  it  is  desired  that  a  channel 
should  be  opened  through  which  the  City  of  New  York  and 
other  cities  of  this  state  may  receive  a  supply  of  stone  coal 
which  is  found  in  the  interior  of  the  State  of  Pennsylvania." 
The  statute,  among  other  things,  prescribed  the  maximum 


190 J.]        N.  Y.  Cement  Co.  v.  C.  K.  Cement  Co.  183 

N.  Y.  Rep.]  Dissenting  opinion,  per  O'Brien,  J. 

rate  of  toll  which  the  corporation  should  be  entitled  to  charge 
for  merchandise  transported  in  water  craft  over  or  through 
the  canal  at  four  cents  per  mile  for  every  ton  of  such  prod- 
ucts as  are  produced  by  the  parties  to  this  action.  It  was 
also  enacted  that  if  the  corporation  should  neglect  or  refuse 
to  keep  in  repair  and  good  order  any  dam,  lock  or  sluice  of 
their  own  construction,  or  should  neglect  to  remove  any  obsta- 
cle which  might  occur,  so  that  boats,  rafts  or  other  vessels 
might  safely  use  the  navigation  of  the  canal  in  the  manner 
provided  by  the  act,  the  corporation  shall  for  every  such 
offense  forfeit  and  pay  the  sum  of  one  hundred  dollars,  to  be 
sued  for  and  recovered  in  any  court  of  competent  jurisdic- 
tion, one-half  to  the  use  of  the  informer  and  the  other  half  to 
the  use  of  the  poor  of  the  township  or  county  where  the  neg- 
lect may  occur,  and  the  service  of  process  upon  the  toll 
gatherer,  in  the  proper  county,  and  next  to  the  place  where 
the  offense  shall  have  been  committed,  shall  be  held  as  good 
and  as  available  in  law  as  if  served  on  the  president  of  the 
said  corporatipn. 

The  corporate  body  thus  created  constructed  a  canal  or 
public  waterway,  in  compliance  with  the  provisions  of  the 
Statute,  from  Ilonesdale,  in  the  state  of  Pennsylvania,  to  tide- 
Vater  at  Eddy  ville,  on  the  Rondout  creek,  a  tributary  of  the 
Hudson  river.  This  waterway  furnished  transportation  for 
all  merchandise  through  that  section  until  the  year  1891). 
The  length  of  the  canal  was  about  one  hundred  and  ten  miles. 
By  chapter  469  of  the  Laws  of  1899  the  original  act  of  incor- 
poration was  amended  and  tlie  third  section  of  the  amenda- 
tory act  reads  as  follows  :  "  Whenever  it  shall  appear  to  the 
managers  of  said  canal  company  that  it  is  able  to  fulfill  the 
aforesaid  purpose  of  opening  and  of  mining  and  bringing  to 
market  a  supply  of  stone  coal  which  is  found  in  the  interior 
of  the  state  of  Pennsylvania  more  economically  by  rail  over 
its  own  or  other  lines  than  by  its  canal,  it  shall  be  lawful  for 
said  company,  and  it  is  hereby  authorized  and  empowered 
by  vote  of  said  managers,  to  lease,  sell  or  discontinue  to  use 
or  maintain  said  canal,  or  any  parts  thereof,  which  in  their 
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judgment  are  no  longer  necessary  for  said  purpose."    And  it 
was  further  provided  in  the  next  section  that  when  tlie  com- 
pany should  exercise  the  power  granted  in  the  preceding  sec- 
tion, to  discontinue  to  use  or  maintain  the  canal,  or  any  part 
thereof,  it  should  within  a  reasonable  time  thereafter  restore 
the  highway  crossings  of  said  canal  as  are  so  discontinued  to 
their  former  state  so  far  as  the  same  can  be  done ;  and  in  case 
that  the  canal  or  any  part  thereof  shall  be  discontinued,  it  was 
bound  to  make  provision  for  the  private  crossings  over  the 
same.     It  is  found  that  the  canal  company  on  the  24th  of 
June,  1899,  sold  and  conveyed  the  canal  to  the  Cornell  Steam- 
boat Company,  which  continued  to  occupy  the  canal  in  the  same 
manner  and  charging  the  same  tolls  as  theretofore  until  the 
26th  of  March,  1902,  except  that  it  did  not  carry  the  coal  of 
the  Delaware  and  Hudson  Canal  Company.     The  steamboat 
company,  on  the  26th  day  of  March,  1902,  sold  and  conveyed 
the  east  twelve  miles  thereof  to  the  defendant  in  this  case. 
The  remaining  part  of  the  canal,  extending  westerly  about 
ninety-eight  miles  to  Honesdale,  in  the  state  of  Pennsylvania, 
has  been  entirely  abandoned.     It  is  no  longer  used  as  a  canal, 
but  is  in  different  portions  thereof  diverted  and  devoted  to 
different  uses.     The  defendant  is  a  large  manufacturer  of 
cement,  having  its  works  near  tlie  westerly  end  of  the  twelve 
miles  of  the  canal  purchased  by  it  and  it  uses  the  twelve  miles 
to  transport  its  products  to  market.     The  plaintiff  is  also  a 
manufacturer  of  cement,  having  its  works  about  five  miles 
from  the  river,  where  it  was  located  during  the  time  that  the 
canal  company  and  the  steamboat  company  owned  the  canal, 
and  during  that  time  used  it  to  tmnsport  its  products  to  the 
river,  and  had  paid  for  such  transportation  to  both  corpora- 
tions the  rates  fixed  by  the  act  of  1823.     After  the  defendant 
had  acquired  the  twelve  miles  aforesaid,  it  claimed  to  own 
that  portion  of  the  canal  as  a  private  highway,  and  that  it  })e 
kept  open  and  in  operation  for  its  own  private  use  only.     It 
asserts  that  it  was  under  no  obligation  to  allow  the  plaintiff  or 
any  other  person  to  use  it  or  transport  goods  thereon,  but  it 
offered,  for  the  aoicommodation  of  the  plaintiff,  to  allow  it 
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such  use  and  transportation  if  it  were  paid  therefor  at  the  rate 
of  sixteen  cents  per  barrel  for  the  cement  so  transported,  and 
it  claimed  that  unless'  the  plaintiff  would  pay  the  sum  so 
demanded  it  should  be  excluded  from  the  canal. 

The  plaintiff's  complaint  was  dismissed  at  the  trial  and  the 
judgment  has  been  unanimously  affirmed  bplow.  There  is  no 
finding  in  the  case  as  to  whether  the  sum  demanded  by  the 
defendant  from  the  plaintiff  for  the  use  of  its  waterway  was 
unreasonable  or.  otherwise ;  and  the  contention  of  the  plain- 
tiff is  that  it  is  now  entitled  to  use  the  twelve  miles  purchased 
by  the  defendant  in  the  same  way  and  subject  only  to  the 
same  tolls  fixed  by  the  original  statute.  I  think  the  fair  con- 
struction of  the  act  of  1899  is  that  the  legislature  thereby 
intended  to  permit  the  canal  to  be  abandoned  or  discontinued 
entirely  as  a  public  waterway,  and  that  when  so  discontinued 
or  abandoned,  the  powers,  duties  and  obligations  of  the  com- 
pany or  its  grantees  as  public  carriers  ceased.  It  seems  to  be 
conceded  that  after  the  passage  of  the  act  of  1 899  the  canal 
cojnpany  could  at  its  election  have  discontinued  the  canal  and 
tilled  up  the  prism,  thereby  wholly  depriving  the  public  of  its 
use  as  a  waterway.  If  the  company  had  found  it  to  its 
advantage  to  divide  the  canal  into  parcels  one  mile  in  length 
over  its  entire  distance,  then  under  the  plaintiff's  construction 
every  part  or  any  part  of  the  ditch  so  sold  must  continue  to 
be  a  public  highway,  and  every  owner  by  himself  or  in  con- 
nection with  every  other  owner  would  become  a  common  car- 
rier. The  statute  permitted  the  sale  or  discontinuance  of  the 
canal  in  parts  and  ninety-eight  miles  of  it  has  certainly  been 
abandoned  and  no  longer  used  as  a  canal,  but  in  the  language 
of  the  findings  is  in  different  portions  devoted  and  diverted  to 
different  uses.  If  the  defendant's  purcliase  had  been  of  a 
'  single  mile  instead  of  twelve  miles,  the  same  question  would 
arise  that  is  now  presented.  Could  it  be  reasonably  asserted 
that  it  was  bound  to  keep  this  one  mile  open  for  the  use  of  the 
public  as  a  canal?  The  circumstance  that  the  fragment  which 
the  defendant  purchased  is  twelve  miles  instead  of  one  mile 
does  not  change  the  question.     No  duties  or  obligations  sur- 
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vived  after  the  sale  to  tlie  defendant  diflferent  from  the  duties 
or  obligations  of  the  numerous  other  parties  who  became  pur- 
chasers of  some  fragments,  more  or  less,  of  this  original  water- 
way. What  the  defendant  took  by  its  purchase  was  the  physi- 
cal property  without  the  franchises  and  without  assuming  the 
duties  and  obligations  to  the  public  of  a  common  carrier.  It 
is  of  no  consequence  that  the  conveyance  to  the  defendant  or 
its  grantor  assumed  to  convey,  the  original  franchise  of  the 
canal.  In  the  al)senco  of  special  statutory  authority,  which 
does  not  exist  in  this  case,  neitfier  an  individual  nor  a  corpo^ 
ration,  such  as  tlie  defendant  is,  can  buy  a  franchise  in  the 
market  like  other  property.  A  francliise  to  a  corporation  to 
exercise  the  powers  and  perform  the  duties  of  a  common  car- 
rier proceeds  from  the  state  in  the  exercise  of  its  sovereignty, 
and  when  the  canal  company  that  originally  received  the 
franchise  abandoned  it  under  the  authority  of  the  statute,  the 
defendant  did  not  succeed  to  its  powers  any  more  than  did 
the  other  numerous  purchasers  of  tlie  other  fragments. 

If  the  plaintiff  is  right  in  the  contention  that  the  obliga- 
tions and  duties  imposed  upon  the  original  canal  company 
have  devolved  upon  the  defendant,  then  the  defendant  must 
be  subject  to  the  same  penalties  and  liabilities.  What  the 
plaintiff  complains  of  is  that  the  defendant  has  closed  these 
twelve  miles  of  the  canal  to  the  public,  and  as  to  the  plaintiff 
has  obstructed  free  navigation  and  excluded  it  from  the  use 
of  the  same  as  a  public  highway.  If  that  be  so,  then  the 
plaintiff  is  entitled  to  recover  from  the  defendant  in  an  action 
at  law,  not  only  all  damages  accruing  to  it  from  the  defend- 
ant's refusal  to  open  the  canal  to  the  public,  but  also  is  entitled 
to  recover  a  penalty  of  one  hundred  dollars  for  each  refusal 
to  comply  with  the  plaintiff's  demands.  It  would  follow  from 
this  that  the  plaintiff  has  a  perfect  remedy  at  law,  and  that  a 
court  of  equity  has  no  jurisdiction.  The  controversy  simply 
involves  a  dispute  between  the  parties  to  this  action  as  to  the 
ownership  of  the  easterly  end  of  what  was  originally  a  canal 
one  hundred  and  ten  miles  long.  The  defendant  claims  that 
it  owns  the  land,  the  prism  and  every  otlier  physical  object 
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connected  with  the  same.  The  plaintiff  denies  that  claim,  and 
insists  that  it  is  still  a  public  highway  over  which  it  has  a 
right  to  transport  its  goods.  If  the  defendant  is  a  common 
carrier,  as  the  plaintiff  claims,  then  it  can  be  compelled  to  do 
its  duty  by  mandamus  or  by  an  action  for  damages,  but  I 
doubt  if  any  controlling  authority  can  be  found  that  justifies 
the  interference  of  a  court  of  equity  by  writ  of  injunction. 
On  the  contrary,  I  think  the  law  is  well  fettled  the  other  way. 
The  rule  that  governs  in  such  cases  was  stated  by  Judge 
Andrews  in  Moore  v.  Brooklyn  City  li.  li.  Co,  (108  N.  Y. 
98)  as  follows :  "  The  threatened  violation  of  a  mere  naked 
legal  right,  unaccompanied  by  special  circumstances,  is  not  a 
ground  for  injunction  when,  as  in  this  case,  legal  remedies 
are  adequate  to  redress  any  resulting  injury.  If  the  defend- 
ant violates  its  charter,  or  fails  to  perform  the  conditions 
under  which  it  exercises  its  francliises,  or  if  in  the  man- 
agement of  its  tmins  or  business  it  unlawfully  occupies  or 
obstructs  the  public  highway,  the  remedy  in  the  one  case 
is  by  a  proceeding  in  behalf  of  the  People  by  the  attorney- 
general  to  annul  or  forfeit  its  franchise,  and  in  the  other 
by  indictment  or  proceedings  under  the  statute."  And  by 
Judge  RuGER  in  Thomas  v.  Musical  M.  P.  Union  (121  N.  Y. 
45) :  "  It  is,  therefore,  a  cardinal  rule  of  equity  that  it  will 
not  entertain  jurisdiction  of  cases  where  there  is  an  adequate 
remedy  at  law,  or  grant  relief,  unless  for  the  purpose  of 
preventing  serious  and  irreparable  injury.  These  principles 
are  elementary  and  lie  at  the  foundation  of  all  equitable 
jurisdiction.  Equity,  therefore,  interferes  in  the  transactions 
of  men  by  preventive  measures  only  when  irreparable  injury 
is  threatened,  and  the  law  does  not  afford  an  adequate  remedy 
for  the  contemplated  wrong."  The  principle  thus  stated  has 
never  been  departed  from  in  this  court.  On  the  contrary,  it 
seems  to  me  that  the  rule  has  been  observed,  if  not  extended, 
in  a  very  recent  case.  {Peojyle  ex  rel.  Corscadden  v.  Ilowe, 
177  N.  Y.  499.)  The  authorities  are  clear  and  numerous  to 
the  effect  that  a  bill  in  equity  will  not  lie  in  a  case  like  this. 
And  in  some  of  the  cases  the  facts  are  almost  identical  with 
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the  case  at  bar.  {B,  M.  C.  Co.  v.  Z.  G,  cfe  iT.  Co.,  50  Pa.  St. 
91 ;  Saijl<^  V.  Pa,  Canal  Co.,  183  Pa.  St.  167.)  The  owners 
of  a  ferry,  a  stage  coach  or  a  railroad  are,  doubtless,  conduct- 
ing a  business  that  is  affected  with  the  public  interests,  but  I 
am  not  aware  of  any  authority  for  the'  proposition  that  if  they 
refuse  to  perform  their  proper  functions  and  exclude  an 
individual  or  even  the  whole  public  from  the  accommodations 
with  which  the  business  is  charged  they  can  be  disciplined 
in  that  regard  by  an  injunction  from  a  court  of  equity.  Tlie 
remedy  in  such  cases  is  by  mandamus  or  by  action  at  law  for 
damages,  or  to  recover  the  stiatutory  penalties  for  a  refusal  to 
grant  the  accommodations. 

Moreover,  I  am  unable  to  see  how  a  manufacturing  corpora- 
tion can  exercise  the  franchise  of  operating  a  public  canal  or 
railroad.  A  corporation  has  no  right  to  exercise  any  franchises 
not  conferred  upon  it  by  law,  and  I  am  not  aware  that  there  is 
any  law  that  has  conferred  upon  a  manufacturing  corporation 
the  powers,  duties  or  obligations  of  a  common  carrier.  It 
cannot  acquire  by  grant  the  power  to  engage  in  a  business  not 
embraced  within  the  scope  of  its  charter.  The  attorney -general 
may  bring  an  action  to  dissolve  any  corporation  that  is  engaged 
in  the  exercise  of  any  franchise  not  conferred  upon  it  by  law. 
(Code,  §  1798.)  And  it  would  seem  to  follow  that  such  an 
action  might  be  maintained  against  the  defendant,  in  behalf 
of  the  People,  providing  it  could  be  shown  that  it  has  actually 
usurped  such  powers  and  is  assuming  to  exercise  such  a  fran- 
chise. A  court  of  equity  will  not  compel  a  manufacturing 
corporation  to  do  things  which,  if  done,  would  subject  it  to 
dissolution  and  death  in  an  action  in  behalf  of  the  People.  I 
cannot  believe  that  the  legislature  intended,  when  authorizing 
the  canal  company  to  sell  or  discontinue  the  canal  in  frag- 
ments, to  impose  upon  the  various  purchasers  the  duties  and 
obligations  of  the  original  corporation.  It  is  quite  certain 
that  the  statute  ^v:hich  authorizes  the  sale  or  discontinuance  of 
the  canal  is  silent  with  respect  to  the  franchise,  and  it  must 
have  reverted  to  the  state  unless  it  is  distributed  among  the 
various  owners  who  at  present  are  in  possession  of  the  prop- 
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erty.  The  defendant,  doubtless,  had  the  power,  within  the 
scope  of  its  charter,  to  buy  the  land  and  the  other  physical 
objects  which  constitute  these  twelve  miles  of  waterway,  but 
it  had  no  power  to  acquire  by  grant  or  to  exercise  the  powers 
and  p^vileges  originally  granted  to  the  canal  company.  If  tt 
acquired  any  of  the  powers  so  conferred,  it  acquired  them  all, 
and  these  powers  included  the  right  to  exercise  the  power  of 
eminent  domain  and  various  other  things  utterly  foreign  to 
the  functions  of  a  manufacturing  corporation.  It  is  of  no 
consequence  that  the  defendant  in  some  instances  has  per- 
mitted others  to  use  the  waterway.  That  is  a  voluntary  act 
on  its  part  and  does  not  proceed  from  any  legal  obligation. 
The  defendant  may  permit  its  neighbors  to  cross  its  land  or 
use  its  real  estate  for  their  convenience,  and  it  may  charge 
what  it  deems  a  reasonable  compensation  for  the  privilege. 
But  when  it  is  contended  that  it  is  obliged  to  do  it,  that  presents 
quite  another  and  different  question,  and  that  is  what  the 
plaintiff  claims  and  insists  upon.  It  seems  to  me  that  the  fal- 
lacy involved  in  the  argument  in  behalf  of  the  plaintiff  consists 
in  assuming  that  the  original  franchise  granted  to  the  canal  com- 
pany has  followed  all  the  fragments  of  the  original  property 
which  composed  it,  when  by  statute  the  owners  of  the  property 
were  authorized  to  discontinue  it  or  abandon  it,  which  is  the 
same  thing,  and  neither  the  original  franchise  nor  any  obligation 
or  duty  attached  to  it  survived  or  devolved  upon  the  purchasers. 
By  the  original  statute  a  corporation  was  created  for  the 
express  purpose  of  constructing  and  operating  a  canal.  It 
was  a  private  enterprise,  but  certain  privileges  and  franchises 
were  conferred  upon  the  corporation  and  delegated  to  it  by 
the  sovereign,  and  thus  it  was  authorized  to  exercise  some  of 
the  powers  of  government,  such  as  the  right  to  condemn  land, 
to  recover  from  any  one  obstructing  or  in  any  way  injuring 
the  waterway  or  anything  connected  with  it  four  times  the 
damages  actually  sustained,  and  other  powers  quite  unusual  in 
the  case  of  private  corporations.  If  the  duties  and  obligations 
of  a  common  carrier  have  been  cast  upon  the  defendant  the 
rights  and  privileges  conferred  must  have  accompanied  them 
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and  are  now  possessed  by  it,  and,  hence,  it  would  follow  that 
the  defendant,  as  a  mere  manufacturing  corporation,  has 
acquired  powers  and  privileges  not  possessed  by  any  other 
manufacturing  corporation  in  the  state. 

The  statute  prohibits  any  corporation  from  exercising  any 
corporate  powers  except  such  as  are  expressly  conferred  by  its 
charter  or  by  law  or  are  necessary  to  the  exercise  of  the 
powers  expressly  enumerated  and  given.  Wliere  did  the 
defendant,  a  mere  manufacturing  corporation,  get  the  power 
to  operate  and  maintain  a  canal  or  railroad  for  the  transporta- 
tion of  passengers  and  goods  ?  By  what  authority  can  it  exer- 
cise the  powers  and  privileges  of  a  transportation  company  ? 
The  contention  of  the  learned  counsel  for  the  plaintiff  imposes 
upon  hhn  not  only  the  burden  of  showing  that  the  defendant 
possessed  all  these  powers  but  that  a  court  of  equity  will  com- 
mand and  compel  their  exercise  upon  the  demand  of  the 
plaintiff.  If  the  duties  of  a  common  carrier  have  been 
imposed  upon  the* defendant,  as  the  plaintiff  claims,  the  result 
has  been  accomplished  in  no  other  way  than  by  a  conveyance 
of  the  physical  property  to  the  defendant  by  an  intermediate 
owner  under  statutory  authority  to  "discontinue  to  use  or 
maintain  the  canal."  Under  the  exercise  of  that  authority 
the  canal  has  ceased  to  exist,  as  such,  since  it  was  sold  in  frag- 
ments, and  if  the  defendant  purchased  a  larger  fragment  than 
the  other  purchasers  it  took  the  fragment  with  only  the  same 
burdens  and  obligations  as  the  others  did.  It  had  the  power 
to  become  the  owner  of  any  land  necessary  for  its  own  opera- 
tions, and  if  that  land  happened  to  be  covered  with  water,  as 
was  the  case,  it  could  float  its  own  products  on  the  water  like 
any  other  private  owner,  but  it  was  not  bound  in  law  to  per- 
mit others  to  do  so.  The  defendant  could  not  become  a 
transportation  company  by  any  private  grant,  nor  did  the  gov- 
ernniental  powers  delegated  to  the  canal  company,  which  we 
call  a  franchise,  pass  to  it  through  a  deed  like  covenants  which 
run  with  the  land.  The  legislature,  I  think,  conferred  author- 
ity upon  the  owners  of  the  canal  to  discontinue  its  use  or 
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maintenance  as  a  public  highway,  and  it  has  been  discontinaed 
and  abandoned  under  that  authority. 

The  legislature  declared  in  explicit  terms  that  the  managers 
and  owners  of  the  canal  might  discontinue  and  abandon  it  as 
a  public  highway  when,  in  their  judgment,  it  was  no  longer 
useful  or  necessary  for  the  purpose  of  its  original  construc- 
tion, namely,  the  transportation  of  coal.  The  use  of  the 
waterway  for  the  accommodation  of  the  plaintiff,  or  for  any 
otiier  purpose  than  a  channel  for  carrying  coal  was  not  con- 
templated. The  abandonment  of  the  canal,  as  such,  was  made 
to  depend  entirely  upon  the  judgment  of  the  managers  that  it 
was  "  no  longer  necessary  for  said  purpose  ; "  that  is  to  say, 
for  the  purpose  of  carrying  coal.  They  determined  that  it 
was  no  longer  useful  for  that  purpose,  and,  hence,  it  was  aban- 
doned and  sold,  and  the  plaintiff  has  no  right  to  insist  that  a 
fragment  of  it  shall  ))e  kept  in  life  for  its  private  use.  If  the 
plaintiff  wanted  it  retained  for  its  own  manufacturing  or 
transportation  operations,  it  could  have  outbidden  the  defend- 
ant at  the  sale,  and,  if  that  happened,  there  can  be  little  doubt 
that  the  plaintiff  would  have  assumed  the  same  position  with 
respect  to  its  use  by  the  public  that  the  defendant  assumes 
now. 

It  is  suggested  that  the  defendant  cannot  set  up  the  defense 
of  ultra  vires,  and  cases  are  cited  to  show  that  a  corporation 
cannot  avoid  its  contracts  or  defend  its  wrongful  acts  on  the 
ground  that  it  had  no  power  to  make  the  contract  or  to  do 
the  thing  for  which  a  party  sues  to  enforce  a  liability.  No 
one  disputes  that  principle  or  questions  the  authority  of  the  . 
cases  cited,  but  they  have  no  application  whatever  £o  this  case, 
for  the  plain  reason  that  the  defendant  is  not  sued  upon  any 
'Ultra  vires  contract  or  act.  What  it  is  sued  for  is  for  refusing 
to  make  contracts,  or  to  do  things  or  to  engage  in  a  business 
which,  as  a  manufacturing  corporation,  it  is  forbidden  to  do. 
The  question  is  not  when  or  how  a  corporation  may  defend 
on  the  ground  of  ultra  vires,  but  whether  a  court  of  equity 
will  compel  a  manufacturing  corporation  against  its  will  and 
protest  to  do  things  and  to  engage  in  a  business  not  within 
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its  chartered  powers  or  permitted  by  law.  If  any  case  or  any 
authority  can  be  found  to  sustain  the  proposition  that  a  court 
of  equity  will  make  such  a  decree  and  thus  compel  the  corpo- 
ration to  incur  the  risk  of  corporate  death,  then  such  a  case 
or  authority  is  pertinent,  but  it  is  entirely  safe  to  assert  that 
no  case  or  authority  of  this  kind  can  be  found.  It  does  not 
meet  the  point  at  all  to  cite  cases  to  show  that  a  corporation 
will  not  be  permitted  to  repudiate  its  contracts  or  affirniative 
acts  by  the  plea  of  ultra  vires.  What  is  sought  to  be  accom- 
plished in  this  case,  is  to  compel  a  manufacturing  corporation 
to  make  ultra  vires  contracts  and  to  enter  into  business  rela- 
tions and  to  exercise  powere  not  conferred  upon  it  by  law, 
and  the  exercise  of  which  is  prohibited.  Some  principle  or 
some  authority  to  sustain  that  claim  is  what  is  very  much 
needed  in  this  case. 

The  exclusion  of  the  plaintiff  from  the  use  of  the  twelve 
miles  purchased  by  the  defendant  is  not  a  special  wrong  pecu- 
liar to  the  plaintiff,  but  to  the  whole  public  of  which  the 
plaintiff  is  a  part.  The  injury,  if  any,  is  in  common  with  the 
whole  public,  and  not  special  to  itself.  The  principle  is  quite 
familiar  that,  under  such  circumstances,  a  private  party  can- 
not maintain  an  action  for  an  injunction,  either  iu  his  own 
behalf  or  in  behalf  of  the  public.  If  the  defendant,  as  alleged, 
has  obstructed  or  closed  up  a  public  highway,  and  wrongfully 
excluded  the  whole  public  from  the  use  of  the  same,  the  rem- 
edy is  by  action  in  the  name  of  the  People  by  the  attorney- 
general.  {Knickerbocker  Ice  Coinpany  v.  Shuliz,  116  N.  Y. 
382 ;  Lansing  v.  Smithy  8  Cowen,  146 ;  B,  M.  C,  Co.  v.  Z. 
a  c&  N.  Co.,  50  Pa.  St.  91 ;  Saylor  v.  Pa.  Canal  Co.,  183 
Pa.  St.  167;  Wakeinan  v.  Wilbur;  147  JSf.  Y.  657.)  There  is 
no  finding  that  takes  the  case  out  of  this  principle. 

There  is  another  view  of  this  case  which  is  founded"  upon 
the  condition  of  the  record.  The  decision  is  in  the  short 
form,  and  the  judgment  in  favor  of  the  defendant  was  unani- 
mously affirmed.  In  such  a  case  the  decision  of  the  trial 
court  has  the  same  effect  as  the  general  verdict  of  a  jury,  and 
all  the  facts  must  be  deemed  to  have  been  found  in  favor  of 
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the  successful  party.     In  the  case  at  bar  the  plaintiff  cannot 
succeed  unless  certain  facts  are  found  in  its  favor. 

1.  It  must  be  found  that  the  canal  was  never  abandoned, 
but  is  still  a  public  highway,  and  that  is  a  question  of  fact,  or 
at  least  a  mixed  question  of  law  and  fact. 

2.  It  must  be  found  that  the  defendant  purchased  the 
twelve  miles  and  assumed  control  of  it,  not  as  a  private  water- 
way but  as  a  public  highway. 

3.  It  must  be  found  that  the  defendant  prevented  the  plain- 
tiff from  using  a  public  highway  to  transport  its  goods  and 
that  plaintiff  sustained  specific  damage  different  from  the 
damage  to  the  whole  public. 

These  facts  and  all  other  facts  iu  the  case,  instead  of  being 
found  in  favor  of  the  plaintiff,  have  been  found  in  favor  of 
the  defendant,  under  the  doctrine  of  our  own  decisions,  and  if 
any  question  survives  to  this  court  after  the  unanimous 
decision  it  ought  to  be  pointed  out,  so  that  we  may  know  just 
what  the  rule  is  in  such  cases  and  what  are  the  exceptions,  if 
any.  The  plaintiff  cannot  succeed  in  this  appeal,  unless  we 
hold,  not  only  that  these  propositions  are  still  open  in  this 
court,  but  are  to  be  assumed  in  favor  of  the  plaintiff  and 
against  the  judgment.  If  that  is  so,  then  I  can  only  say  that 
I  am  utterly  unable  to  understand  the  meaning  of  the  numer- 
ous decisions  of  this  court  on  the  question.  One  of  the  most 
recent  is  that  of  Iliittoii  v.  Smith  (175  X.  Y.  375),  where 
the  following  proposition  was  decided :  "  Where  a  judgment 
entered  upon  a  decision  of  the  trial  court  in  the  short  form  is 
unanimously  affirmed  by  the  Appellate  Division,  the  Court 
of  Appeals  is  concluded  thereby  and,  whatever  the  views  of 
the  court  may  be,  it  must  assume  that  facts  sufficient  to  sus- 
tain the  decision  were  necessarily  found  by  the  trial  court." 
In  the  case  of  Citij  of  Niagara  Falls  v.  k.  T.  C,  it  1L  R. 
R,  R.  Co.  (168  N.  Y.  610)  the  question  was  whether  the* 
lociis  in  quo  was  a  highway,  or  private  property.  That  is 
the  question  in  this  case,  but  in  that  case  it  was  held  that  no 
question  survived  the  unanimous  decision,  although  it  appeared 
that  the  railroad  had  written  title  of  record  to  the  land. 
13 
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There  are  many  other  cases  to  the  same  effect,  all  so  recent 
that  their  scope  must  be  well  understood.  If  I  am  wrong  in 
supposing  that  the  case  at  bar  must  share  the  same  fate,  it 
ought  not  to  be  difficult  to  point  out  wherein  this  case  differs 
from  others,  wliere  the  decison  is  in  the  short  form  and  unani- 
mously affirmed. 

I  think  there  was  no  error  in  the  disposition  of  this  case  by 
the  courts  below,  and  that  the  judgment  should  be  affirmed, 
with  costs. 

Haight,  Vann,  Cullen  and  Werner,  JJ.,  concur  with 
Bartlett,  J. ;  O'Brien,  J.,  reads  dissenting  opinion  ;  Parker, 
Ch.  J.,  absent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  The  Con- 
necting Terminal  Railroad  Company,  Appellant,  v. 
Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New 
York,  Respondent. 

Tax — Earnings  op  an  Interstate  Character,  by  a  Domestic  Cor- 
poration, Are  Not  Subject  to  Franchise  Tax.  The  earDings  of  a 
domestic  corporation,  organized  under  the  General  Railroad  Act,  derived 
exclusively  from  the  transportation  of  property  in  transit  from  one  state 
to  another,  in  conveying  it  by  means  of  elevators  and  railroad  tracks  from 
boats  on  Lake  Erie  to  railroad  cars  in  the  city  of  Buffalo  and  ffiee  wrsa, 
are  "earnings  derived  from  business  which  is  of  an  interstate  character/' 
within  the  meaning  of  the  statutes  which  forbid  the  imposition  of  any  tax 
upon  the  business  of  interstate  commerce  (L.  1894,  ch.  562,  §  11;  L.  1896, 
ch.  908,  §  184),  and  are  not  subject  to  the  franchise  tax  imposed  by  the 
act  of  1880  as  amended.  (L.  1880,  ch.  542,  §  6;  L.  1881,  ch.  361;  L.  1896. 
ch.  908,  §  184.) 

People  ex  rel.  Connecting  Terminal  R.  R.  Co,  v.  Miller,  84  App.  Div. 
174,  reversed. 

(Argued  February  8,  1904;  decided  April  8.  1904.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
19,  1903,  which  affirmed  a  determination  of  the  defendant 
assessing  a  franchise  tax  against  the  relator. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Uenry  Galbraith  Ward  and  Sidney  Ward  for  appellant. 
The  relator  is  a  transportation  comi)any,  and  its  gross  earn- 
ings are  wholly  derived  from  interstate  business,  and,  there- 
fore, the  tax  levied  on  them  by  the  comptroller  is  violative  of 
the  Constitution  of  the  United  States.  {KelJey  v.  Rhoads^ 
188  U.  S.  1 ;  F;,  etc.,  IL  i?.  Co.  v.  Illinois,  118  U.  S.  557.) 

John  Cunneen,  Attorney-General  (  William  II.  Wood  on 
the  brief),  for  respondent.  The  earnings  of  the  relator  are 
not  "derived  from  business  of  an  interstate  character"  within 
the  meaning  of  those  terms  as  used  in  section  184  of  the  Tax 
Law,  and  the  tax  imposed  by  the  comptroller  is  valid.  (Mimn 
V.  Illinois,  94  U.  S.  113 ;  Budd  v.  New  York,  143  U.  S. 
517  ;  Brass  v.  North  Dakota,  153  U.  S.  391 ;  People  v.  Budd^ 
117  J^.  Y.  1 ;  People  v.  Knight,  171  N.  Y.  354.) 

O'Brien,  J.  On  tlie  sixth  day  of  June,  1900,  the  comptrol- 
ler of  this  state  imposed  a  tax  upon  the  gross  earnings  of  the 
relator,  amounting  to  eleven  tliousand  five  hundred  and  thirt}'- 
seven  dollars  and  twenty-seven  cents,  togetlier  with  a  penalty 
of  one  thousand  one  hundred  and  tifty-tliree  dollars  and 
seven ty-tliree  cents,  amounting  in  all  to  twelve  thousand  six 
hundred  and  ninety-one  dollars,  for  taxes  claimed  to  have 
accrued  to  the  state  for  seventeen  years  previous  to  that  date, 
under  the  amendatory  act,  section  184  of  chapter  908  of  the 
Laws  of  1896.  This  was  the  first  occasion  when  the  state 
claimed  the  right  to  impose  a  franchise  tax,  as  it  is  called, 
upon  the  relator.  The  relator  filed  a  petition  with  the  comp- 
troller, asking  him  to  revise  and  cancel  the  tax  on  the  ground 
that  it  was  in  violation  of  the  Constitution  of  the  United 
States,  which  confers  upon  Congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  states, 
and  that  it  was  in  violation  of  the  provisions  of  the  law  of 
this  state,  and  especially  of  section  eleven  of  chapter  502  of 
the  Jjiws  of  1894  and  chapter  908  of  the  Laws  of  1896,  sec- 
tion 184,  which  in  effect  forbid  the  imposing  of  any  tax  upon 
the  business  of  interatate  commerce. 
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The  relator,  in  its  petition,  stated  that  it  was  a  domestic 
corporation  organized  under  the  laws  of  this  state  authoriz- 
ing the  formation  of  railroad  companies,  passed  April  2, 
1850,  and  the  several  acts  supplementary  to  or  amendatory 
thereof,  the  object  of  said  corporation  being  for  the  business 
of  conducting  and  operating  a  railroad  for  the  purposes  pro- 
vided by  said  statutes.  It  was  also  alleged  that  the  entire 
business  of  said  corporation  consists  in  the  transportation 
of  personal  property,  consisting  of  grain  and  other  prod- 
ucts, from  ports  outside  of  the  state  of  New  York  to  ports 
and  places  in  the  state  of  New  York  and  of  personal  prop- 
erty carried  by  the  petitioner  from  ports  in  the  state  of 
New  York  to  ports  in  other  states  and  that  its  entire  gross 
receipts  from  its  business  are  derived  from  such  transportation 
and  not  otherwise ;  and  that  no  part  of  said  business  and  no 
part  of  its  gross  receipts  are  for  local  business  carried  on  in 
this  state  and  that  all  of  the  business  of  the  petitioner  being 
of  the  character  above  mentioned  the  levy  of  such  assessment 
or  tax  by  the  comptroller  is  contrary  to  the  provisions  of  the 
Constitution  and  laws  of  the  United  States  and  is,  therefore, 
not  justified  to  any  extent  whatever.  These  allegations  of 
fact  are  not  denied  in  the  return  of  the  comptroller,  and, 
hence,  they  stand  admitted  upon  the  record  and  the  only  ques- 
tion presented  by  this  appeal  is  as  to  the  legal  effect  of  these 
undisputed  facts  upon  the  tax  or  demand  which  the  state  has 
imposed  upon  the  relator.  It  appears  that  the  relator  owns  a 
piece  of  land  of  the  width  of  about  sixteen  hundred  and  fifty 
feet,  fronting  on  the  Niagara  river  in  the  city  of  BuflFalo, 
upon  which  it  has  a  grain  elevator  and  freight  warehouse  and 
several  lines  ,of  railroad  tracks.  These  tracks  are  used  to 
afford  facilities  for  access  to  its  elevator  and  warehouse  by 
cars  owned  by  other  companies  and  for  loading  and  unloading 
such  cars.  It  owns  no  engines,  cars  or  boats.  The  entire 
business  is  transacted  in  Buffalo  and  consists  in  loading  and 
unloading  and  storing  grain  and  other  freights  which,  on  the 
one  hand,  come  from  places  outside  of  the  state  and  are 
destined  for  points  in  the  state  or  elsewhere  ;  and,  on  the  other, 
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which  come  from  points  in  the  state  and  are  destined  to  places 
in  other  states.  It  liandles  no  local  freight  whatever.  All  its 
receipts  are  from  such  business  and  come  from  the  payment 
to  it  by  the  several  companies  or  carriers  wlio  employ  it  of 
lixed  cliarges  per  bushel  on  the  grain  handled  and  a  fixed  rnte 
per  ton  on  the  package  freight,  which  charges  include  elevator 
service  and  the  use  of  the  yards  for  car  storage  and  car  service 
over  its  tracks.  These  charges  also  cover  a  ten  days'  storage 
privilege  and  for  freights  remaining  longer  than  that  an  addi- ; 
tional  storage  charge  is  made.  The  shortest  storage  privilege 
is  about  ten  days  and  the  longest  about  three  months.  This 
work  is  done  by  the  relator  for  various  railroad  and  other 
transportation  companies  having  terminals  on  Buffalo  harbor. 
It  is  somewhat  difficult  at  first  view  to  consider  the  relator 
as  a  transportation  company,  but  inasmuch  as  it  has  incorpo- 
rated and  exists  under  the  General  Railroad  Law  it  must,  I 
think,  for  all  the  purposes  of  this  case  be  considered  as  a 
corporation  of  that  character.  Its  principal  business  opera- 
tions consist  in  the  transshipment  of  grain  which  it  takes  into 
its  elevator  from  boats  or  water  craft  upon  the  river  or  lake 
and  discliarges  into  cars  to  be  carried  by  railroads  to  New 
York  or  other  ports  on  the  Atlantic  seaboard.  In  this  way  it 
moves  the  freight  or  property,  whatever  it  may  consist  of, 
about  five  hundred  feet  and  only  that  part  of  the  route  is 
covered  by  the  relator's  operations,  whether  the  freight  is 
destined  for  the  east  or  the  west.  It  may  be  assumed  from 
the  nature  of  the  business  that  the  property  is  carried  under 
bills  of  lading  from  the  point  of  shipment  to  the  point  of 
ultimate  destination  and  the  relator  is  employed  by  the  car- 
riers to  aid  in  the  transshipment  of  the  property  at  Buffalo. 
Looking  at  the  transactions  of  the  relator  in  a  general  way 
the  mind  readily  arrives  at  the  conclusion  that  it  is  engaged 
in  the  business  of  interstate  commerce  within  the  fair  mean- 
ing of  the  law,  but  when  we  come  to  an  examination  of  the 
cases  on  this  question  the  conclusion  may  not  be  so  clear. 
There  is  great  difficulty  in  determining  from  the  authorities  • 
what  operations  are  and  'what  are  not  interstate  commerce. 
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A  reference  to  a  few  of  the  cases  will  show  the  perplexities 
that  beset  the  subject  at  almost  every  point.  In  Munn  v. 
Illinois  (91  U.  S.  113)  it  was  held  that  a  state  law  regulating 
the  charges  of  elevators  in  Chicago,  engaged  in  the  business 
of  storing  and  delivering  grain  to  carriers  for  transportation 
to  ports  and  places  in  other  states,  was  not  in  conflict  with  the 
commerce  clause  of  the  Federal  Constitution.  That  decision 
was  subsequently  reaffirmed  and  followed  when. the  validity 
of  a  similar  statute  of  this  state  was  before  the  court.  {Budd 
V.  New  York,  143  U.  S.  517.)  It  has  been  held  that  a  state 
statute  regulating  the  freight  charges  of  railroads  upon  prop- 
erty delivered  to  the  railroad  in  one  state  to  be  transported  to 
another  state  under  one  contract  and  by  one  voyage  was  an 
unauthorized  interference  with  interstate  commerce.  (  Wabash^ 
SL  Z.  c&  P.  Ry.  Co.  v.  IlUnols,  118  U.  S.  557.)  It  was  held 
that  a  state  statute  requiring  railroad  corporations  operating 
railroads  within  the  state  to  pa}'  an  annual  franchise  tax  based 
upon  its  gross  receipts  was  valid,  although  the  railroad  in  that 
case  was  partly  within  and  partly  without  tlie  state  and  was 
operated  as  a  part  of  a  line  or  system  extending  beyond  the 
state  and  into  otlier  states.  {Mai7ie  v.  Grand  Trunk  liy,  Co.^ 
142  U.  S.  217.)  So,  it  was  held  that  a  state  tax  upon  the  gross 
receipts  upon  a  steamship  company  incorporated  under  its 
laws  derived  from  the  transportation  of  persons  and  property 
by  sea  between  different  states  and  to  and  from  foreign  coun- 
tries was  a  regulation  of  interstate  and  foreign  commerce  in 
conflict  with  the  exclusive  powers  of  Congress  under  the  Con- 
stitution. {Phila.  cfe  Southern  S.  S,  Co.  v.  Penn.,  122  U.  S. 
326.)  It  has  just  been  decided  by  the  same  court  that  a  cab  serv- 
ice maintained  and  operated  in  the  city  of  New  York  by  the 
Pennsylvania  Railroad  Company  for  the  purpose  of  transport- 
ing to  various  points  therein  its  passengers  conveyed  to  that 
city  by  ferry  from  its  railroad  terminus  in  an  adjoining  state 
was  taxable  upon  its  gross  receipts  under  a  state  law,  the 
service  beginning  and  ending  in  the  city  of  New  York,  not 
being  a  part  of  the  interstate  commerce  transacted  by  the  rail- 
road corporation,  and  that  the  capital  employed  by  it  in  the 
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maintenance  of  such  cab  service  is  not  exempt  from  the  taxa- 
tion imposed  by  tlie  statute  of  this  state  relating  to  franchise 
taxes  upon  corporations.  The  final  conclusion  of  the  court  in 
the  case  was  that  the  business  was  an  independent  local  serv- 
ice, preliminary  or  subsequent  to  interstate  transportation. 
That  decision  affirmed  the  judgment  of  this  court  in  the  case 
of  People  ex  rel  Pmn,  E.  P.  Co.  v.  Knight  (171  N.  Y.  354). 
It  has  been  held  that  this  same  railroad  company,  whose  lines 
extend  into  other  states  but  not  into  this  state,  operating  in  con- 
nection with  its  road  a  ferry  across  the  Hudson  river  to  the  city 
of  New  York,  where  it  has  terminal  facilities  used  in  receiv- 
ing and  delivering  freight  and  passengers,  collecting  in  that 
city  the  money  due  for  transportation  of  freight  to  and  from 
it  and  selling  therein  passenger  tickets,  employing  a  large 
number  of  clerks  and  laborers,  was  engaged  in  interstate  com- 
merce and  its  operation  in  the  city  of  New  York  was  of  that 
character  and  that  it  was  not  taxable  by  this  state  upon 
such  business.  I  am  not  aware  that  this  decision  has  ever 
been  questioned.  {People  ex  rel.  Penn,  P,  P,  Co,  v.  Wemple^ 
138  N.  Y.  1.)  The  difficulty  of  formulating  from  these  deci- 
sions, apparently  in  conflict  with  each  other,  any  rule  or  prin- 
ciple to  govern  this  case  must  be  quite  apparent.  In  this 
condition  of  the  authorities  the  best  that  we  can  do  is  to  state 
briefly  what  seems  to  us  to  be  the  reasonable  view  of  the  law 
on  this  subject  when  applied  to  the  facts  of  the  case. 

There  is  one  feature;  of  the  case,  as  to  which  there  is  no  con- 
flict in  the  authorities,  and  that  is  that  interstate  commerce 
cannot  be  taxed  or  burdened  or  restricted  in  any  way  by  state 
laws,  and  the  only  question  that  we  have  to  deal  with  now  is 
whether  the  relator's  operations  are  such  that  they  can  be  held 
to  be  the  transaction  of  the  business  of  interstate  commerce. 
Fortunately,  there  is  no  dispute  about  the  facts  of  the  case  so 
far  as  they  describe  the  relator's  business.  They  have  already 
been  stated,  and  they  stand  admitted  in  the  record.  It  is 
quite  true  that  all  of  its  operations  are  conducted  within  the 
state  of  New  York,  but  I  apprehend  that  the  circumstance 
does  not  show  that  the  business  is  something  other  than  inter- 
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state  commerce.  We  have  the  other  fact  that  it  is  engaged  in 
no  local  business  whatever,  and  that  it  is  but  a  mere  link  in 
the  chain  of  transportation  of  grain  and  other  property  from 
the  western  states  to  the  seaboard  and  from  the  east  to  the 
west.  If,  as  the  court  of  last  resort  with  respect  to  such"  ques- 
tions has  often  held,  interstate  commerce  consists  in  inter- 
course and  traffic  between  the  states,  either  by  navigation  or 
otherwise,  for  the  transportation  of  pereons  and  property'  and 
the  purchase,  sale  and  exchange  of  commodities,  the  relator's 
operations  would  seem  to  fall  fairly  within  that  definition. 
What  the  relator  does  with  respect  to  the  property  in  transit 
from  one  state  to  another  is  just  as  essential  and  substantial  a 
part  of  the  process  of  interstate  transportation  as  anything  else 
that  it  does,  or  can  be  done,  in  order  to  complete  the  carriage 
of  goods  by  water  and  by  land  from  one  state  to  another  state. 
Indeed,  except  for  the  important  part  that  the  relator  takes  in 
the  process  of  transportation,  the  commercial  intercourse 
described  in  the  record  could  not  take  place  at  all.  The  first 
part  of  the  route  in  the  process  of  transportation  is  covered 
by  water  craft  upon  the  lakes  and  the  last  part  by  railroads, 
but,  betVeeen  these  two  links  in  the  line  of  transportation,  the 
relator's  operations,  which  are  not  independent  or  local,  but  a 
part,  and  most  essential  part,  of  the  process  of  transporting 
property  by  the  owner  in  one  state  to  the  purchaser  or  con- 
signee in  another  state,  intervene.  Hence  the  relator's  earn- 
ings upon  which  the  tax  in  question  was  imposed  would 
plainly  appear  to  be  derived  from  tlie  business  of  interstate 
commerce.     {McCall  v.  California^  136  U.  S.  104.) 

But,  whatever  the  rule  of  tlie  Federal  court  may  be  with 
respect  to  such  a  case  as  tliis,  we  have  another  guide,  and  that 
is,  the  words  of  our  own  statute  u^ider  the  authority  of  which 
the  tax  in  question  was  imposed.  That  statute,  in  terms, 
defines  the  gross  earnings  that  are  subject  to  the  tax,  and 
declares  that  they  "shall  in  no  event  include  earnings  derived 
from  business  which  is  of  an  interstate  character,"  and  in 
adjusting  such  taxes  the  state  officer  are  commanded  to 
exclude  all  the  earnings  "of  an  interstate  character."     The 


1904.]      People  ex  rel.  C.  T.  R  R.  Co.  v.  Miller.         201 

N.  Y.  Rep.]  Opinion  per  Packer,  Ch.  J. 

qaestion,  then,  is  whether  the  earnings  of  the  relator  upon 
which  the  tax  in  question  was  imposed  were  **  derived  from 
business  which  is  of  an  interstate  character,"  or  were  ''  earn- 
ings of  an  interetate  character."  The  character  of  the  earn- 
ings must  be  interstate  unless  they  are  purely  local,  and  the 
record,  as  we  have  seen,  admits  that  they  arc  not  local.  Inde- 
pendent of  this  admission,  however,  it  would  seem  to  be  a 
reasonably  plain  proposition  that  the  relator's  earnings  derived 
from  the  transportation  of  property  in  transit  from  one  state 
to  another,  that  is  to  say,  in  conveying  it  by  means  of  elevar 
tors  and  railroad  tracks  from  the  boats  on  the  lake  to  the  rail- 
road cars  on  the  land,  are  "earnings  of  an  interstate  charade- 
ter^^^  and  it  can  make  no  difference  in  principle  whether  the 
distance  over  which  the  property  was  so  conveyed  was  five 
Imndred  feet  or  a  mile. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  the  assessment  canceled. 

Parker,  Ch.  J.  I  concur  with  Judge  O'Brien  as  to  that 
portion  of  the  tax  which  was  levied  after  the  enactment  of 
chapter  562,  Laws  1891:,  for  while  this  is  an  excise  tax  imposed 
on  the  Corporation  as  authority  for  it  to  do  business,  the 
statute  expressly  prohibits  the  inclusion  in  the  estimate  of 
gross  earnings  for  the  basis  of  taxation  "  earnings  derived 
from  business  which  is  of  an  interstate  character."  The  tax 
for  the  years  subsequent  to  1891  seems  to  me  to  be  levied  on 
that  basis,  and  upon  no  other. 

As  to  so  much  of  the  tax,  however,  as  was  assessed  upon 
relator  for  the  years  prior  to  1891,  and  levied  by  virtue  of 
section  6,  chapter  361,  Laws  1881,  it  seems  to  me  the  levy 
ccfiild  stand  under  the  authorities.  That  section  authorizes  a 
tax  ujK)!!  its  corporate  franchise  and  business  in  this  state  at 
the  rate  of  live-tenths  of  one  per  centum  upon  the  gross  earn- 
ings within  this  state  of  said  corporation  or  company  or 
association.  This  court  holds  in  Peojyle  v.  Equitahle  Trust 
Co,  (96  N.  Y.  388)  that  when  such  a  tax  is  imposed  on  a 
domestic  corporation  it  is  a  tax  on  its  corporate  franchise ; 
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when  imposed  on  a  foreign  corporation  it  is  a  tax  on  its  busi- 
ness, a  distinction  based  on  the  fact  that  corporate  franchises 
are  only  taxable  within  the  jurisdiction  which  creates  them, 
and  where  alone  they  can  be  said  to  liave  a  sitics.  This  hold- 
ing is  affirmed  in  terms  in  People  ex  rel.  Penn,  R.  R.  Co.  v. 
Wein^le  (138  N.  Y.  1,  8).  Very  recently  we  had  before  this 
court  People  ex  rel.  U.  S.  Aluminium  P.  P.  Co.  v.  JTnujht  {174: 
N-  Y.  475)  in  which  it  is  unanimously  held  that  the  capital  of 
domestic  corporations  invested  in  letters  patent,  United  States 
bonds  or  copyrights  may  be  appraised  for  the  purpose  of 
ascertaining  the  amount  of  the  franchise  tax  the  same  as  other 
property.  Judge  Vann,  in  speaking  of  certain  cases,  says 
(174  N.  Y.  482)  that  "they  involve  the  principle  that  while  a 
tax  cannot  be  assessed  upon  property  that  is  exempt  by  act  of 
Congress,  it  may  be  imposed  upon  the  franchise  of  a  cor- 
poration to  which  such  exempt  property  belongs  and  may  be 
measured  by  the  value  thereof."  Why  does  not  the  principle 
of  that  case  apply  to  so  much  of  this  one  as  involves  the  tax 
prior  to  1894?  The  state  has  no  right  to  tax  United  States 
bonds,  patent  rights,  copyrights  or  interstate  commerce,  but  it 
may  place  an  excise  tax  upon  a  domestic  corporation  for  its 
right  to  do  business  as  a  corporation,  and  in  measuring  the 
amount  of  such  tax  there  may  be  taken  into  consideration,  as 
we  hold  in  that  case,  the  value  of  government  bonds,  patents 
or  copyrights  although  non-assessable  as  such  by  the  state. 
Why,  tlierefore,  may  not  be  taken  into  consideration,  in 
measuring  the  amount  of  an  excise  tax  assessed  as  an  authority 
for  the  corporation  to  do  business  in  the  state,  the  volume  of 
interstate  commerce  business  done  by  it  ? 

But  one  answer  to  the  question  could  result,  it  seems  to  me, 
from  a  careful  reading  of  the  statute  of  1881  in  the  light  of 
the  authorities  cited,  but  those  of  my  associates  that  agree 
that  the  earnings  of  this  corporation  are  of  an  interstate 
character  are  of  the  opinion  that  inasmuch  as  §  184  of  the  Tax 
Law,  i)assed  in  1894,  provides  that  the  comptroller  shall  settle 
the  taxes  levied  under  the  act  of  1881  for  the  .two  years 
immediately  preceding  1894  by  excluding  the  earnings  of  an 
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interstate  character,  the  legislature  intended  to  prevent  the 
collection  of  past  taxes  based  on  such  earnings.  As  intention 
must  be  gleaned  from  the  language  of  the  statute  it  is  difficult 
to  reach  that  conclusion  by  the  application  of  any  of  the  rules 
of  statutory  construction  inasmuch  as  the  provision  referred 
to  embraces  only  the  two  years  immediately  preceding  1894. 
But  as  the  legislature  may  have  assumed  that  the  taxes  prior 
to  tlwit  time  had  been  collected  I  shall  for  the  purpose  of  mak- 
ing a  decision  concur  in  the  result  reached  by  Judge  O'Brien. 

Gra.y,  J.  I  shall  concur  with  the  opinion  of  Judge 
O'Brien.  The  acts  of  1894  ^nd  of  1896,  which  conferred 
authority  upon  the  comptroller  to  im[)i>se  additional  franchise 
taxes,  by  their  terms,  direct  that  officer  "  in  no  event,  to  include 
earnings  derived  from  business  which  is  of  an  interstate  char- 
acter." If  that  officer  cannot  impose  the  tax  upon  the 
relator's  earnings  since  these  enactments,  I  think  he  is  quite 
without  authority  in  this  proceeding  to  impose  taxes  for  the 
years  prior  thereto  upon  earnings  of  the  relator  derived  from 
business  of  an  interstate  character.  > 

Cullen,  J.  (dissenting).  So  far  as  the  claim  is  made  that  • 
the  tax  imposed  on  the  relator  is  in  conflict  with  the  Federal 
Constitution  I  assume  tliat  the  decisions  of  the  Supreme  Court 
of  the  United  States  are  conclusive  upon  us.  Such  is  certainly 
their  eflfcjct  so  far  as  they  declare  state  regulations  of  com- 
merce to  be  invalid.  It  may  be  that  if  a  state  court  should 
hold  a  statute  of  the  state  repugnant  to  the  Federal  Constitu- 
tion in  a  case  in  which  similar  statutes  had  been  held  by  the 
Suj^reme  Court  not  to  be  repugnant,  the  decision  would  not 
be  subject  to  review  by  the  Supreme  Court.  But,  granting 
t|iis,  the  action  of  the  state  court  would  be  wholly  unreason- 
able. Now,  if  the  appellant's  contention  is  to  be  determined 
by  the  decisions  of  the  Supreme  Court  of  the  United  States 
it  may  be  summarily  disposed  of  by  a  very  short  syllogism. 
In  the  case  of  interstate  transportation  the  legislature  of  a 
state  cannot  prescribe  the  charge  to  be  made  even  for  the 
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part  of  the  transportation  within  the  state.  (  Wabash,  St.  Z. 
<&  P.  Ry.  Co.  V.  Illinois,  118  U.  S.  557.)  But  the  state  can 
prescribe  the  charges  to  be  exacted  for  services  by  the  BaSaio 
elevators  eno:aored  like  that  of  the  relator  in  the  transfer  of 
grain  from  lake  vessels  to  warehouses  or  cars.  {Budd  v.  J^eio 
York,  143  U.  S.  517.)  Therefore,  the  services  of  such  eleva- 
toi*s  do  not  constitute  part  of  interstate  transportation. 

I  am  frank  to  say  that  oftentimes,  especially  in  the  develop- 
ment of  new  principles  of  law  or  in  their  application  to  new 
states  of  fact,  the  greatest  and  wisest  of  courts  may  not  be 
able  to  foresee  to  what  extent  the  logic  of  its  doctrine  will 
carry  it  nor  to  state  the  limits  and  qualifications  of  that  doc- 
trine. It  might,  therefore,  lead  to  an  erroneous  result  to 
select  two  propositions  determined  by  a  court  between  which 
decisions  there  had  intervened  a  long  period  of  time  and  each  of 
which  might  be  made  without  appreciating  its  bearing'  on  the 
other  and  from  those  propositions  to  deduce  a  third  as  a  neces- 
sary conclusion.  But  the  present  case  is  free  from  any  such 
source  of  error.  The  doctrine  of  the  Wabash  case  was  reaf- 
firmed by  the  Supreme  Court  in  Covington  cfe  C.  Bridge  Com- 
pany V.  Kentucky  (154  U.  S.  204)  and  the  case  is  cited  with 
approval  to  this  day.  The  Budd  case  was  decided  on  the 
authority  of  Ifunn  v.  Illinois  (94  U.  S.  113)  which  is  the 
pioneer  case  on  the  subject  and  was  itself  reaffirmed  in  Brass 
v.  North  Dakota  (153  U.  S.  391).  In  the  last  case  it  was  said 
by  Justice  Shiras  delivering  the  opinion  of  the  court:  "In 
the  cases  thus  brought  to  this  court  from  the  States  of  Illinois 
and  New  York  {Mann  and  Budd  cases)  we  were  asked  to 
declare  void  statutes  regulating  the  affairs  of  grain  warehouses 
and  elevators  within  those  States,  and  held  valid  by  their 
highest  courts,  because  it  was  claimed  that  such  legislation 
was  repugnant  to  that  clause  of  the  eighth  section  of  article  1 
of  the  Constitution  of  the  United  States,  which  confei's  upon 
Congress  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  to  the  Fourteenth  Amend- 
ment, which  ordains  that  no  State  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
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to  any  person  within  its  jurisdiction  tlie  equal  protection  of 
the  law."  It  is  clear  that  the  objection  that  a  state  statute 
prescribing  tlie  charges  of  elevators  and  wareiiouses  could  not 
be  upheld  if  such  services  constitute  a  part  of  interstate  com- 
merce was  present  in  the  mind  of  the  court  when  it  decided 
the  elevator  cases,  tliough  the  dominant  question  in  those 
cases  was  the  alleged  in  vasion  of  private  property  rights.  In  the 
Munn  case  it  was  said  :  "  It  was  very  properly  said  in  the  case 
of  the  State  Tax  on  Railway  Gross  Receipts  (15  Wall.  284) 
that  *it  is  not  everything  that  affects  commerce  that  amounts 
to  a  regulation  of  it,  within  the  meaning  of  the  Constitution.' 
The  warehouses  of  tliese  plain tiflfs-in-error  are  situated  and  their 
business  carried  on  exclusively  within  the  limits  of  the  State 
of  Illinois.  They  are  used  as  instruments  by  those  engaged  in 
State  as  well  as  those  engaged  in  interstate  commerce,  but  they 
are  no  more  necessarily  a  part  of  commerce  itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain  would  be 
transferred  from  one  railroad  station  to  another.  Incidentally 
they  may  become  connected  witli  interstate  commerce,  but 
not  necessarily  so.  Their  regulation  is  a  thing  of  domestic 
concern,  and,  certainly,  until  Congress  acts  in  reference  to 
their  interstate  relations,  the  State  may  exercise  all  the  pow- 
ers of  government  over  them,  even  though  in  so  doing  it  may 
indirectly  operate  upon  commerce  outside  its  immediate  juris- 
diction." In  connection  with  the  Btidd  case  there  was 
argued  and  decided  in  the  Supreme  Court  of  tlie  United 
States  the  case  of  New  York  ex  rel.  Annan  v.  Walsh, 
Annan  was  the  owner  of  floating  elevators  which  were  moved 
from  point  to  point  in  the  harbor  of  New  York,  and  it  was  in 
this  respect  only  that  his  case  differed  from  that  of  Budd.  Of 
such  floating  elevators  the  court  said  :  "  So  far  as  the  statute 
in  question  is  a  regulation  of  commerce,  it  is  a  regulation  of 
commerce  only  on  the  waters  of  the  State  of  New  York.  It 
operates  only  within  the  limits  of  that  State,  and  is  no  more 
obnoxious  as  a  regulation  of  interstate  commerce  than  was 
the  statute  of  Illinois  in  respect  to  warehouses,  in  Munn  v. 
rUinois.     It  is  of  the  same  character  with  navigation  laws  in 
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respect  to  navigation  witliin  the  State,  and  laws  regulating 
wharfage  rights  within  the  State,  and  other  kindred  laws." 
There  was  a  vigorous  dissent  in  the  Budd  case,  but  the  dis- 
sent proceeded  solely  on  the  ground  that  the  state  stAtiite 
before  the  court  was  an  invasion  of  private  j^roperty.  Of  the 
nature  of  elevator  services  Judge  Brewer  said  :  "  It  will  not 
do  tc  say  that  the  transferring  of  grain  through  an  elevator 
is  one  stej)  in  the  process  of  transportation,  and  that,  there- 
fore, they  are  quasi  common  carriers,  discharging  public 
duty,  and  subject  to  pubUc  control.  They  are  not  carriers  in 
any  proper  sense  of  the  term.  They  may  facilitate  carriage ; 
so  does  the  boxing  and  packing  of  goods  for  transportation." 
There  is  nothing  in  the  case  of  this  relator  that  distinguishes 
it  from  those  of  Munn,  Budd,  Annan  and  Brass.  The  fact 
that  the  grain  elevated  or  stored  was  on  its  journey  from 
points  without  the  state  to  points  within  the  state  or  to  points 
beyond  the  state  was  present  in  those  cases  as  in  this.  Indeed, 
tlie  argument  of  the  majority  of  the  court  in  the  Budd  case 
in  support  of  the  right  of  the  state  to  prescribe  the  rate  of 
elevator  charges  proceeded  largely  on  the  circumstance  that 
120  millions  of  bushels  of  grain  were  annually  shipped  to 
Buffalo  from  the  west,  and  after  transportation  through  the 
state,  either  by  canal  or  railroad,  a  large  part  of  it  was,  by  the 
nse  of  the  floating  elevators,  transferred  to  ships  to  be  dis- 
tributed in  the  markets  of  the  world.  It  may  be  true  that  the 
grain  is  carried  on  through  bills  of  lading,  though  that  fact  does 
not  appear  in  the  record.  But  to  those  bills  of  lading,  whatever 
their  character,  the  relator  is  a  stranger.  The  evidence  is,  "  in 
1901  we  handled  through  the  elevator  about  ten  million  bushels 
of  grain,  the  records  of  which  were  entirely  with  the  Lehigh 
Yalley  Railroad  ;  we  had  no  bills  of  lading  ;  we  knew  nothing 
of  the  grain  at  all  except  as  we  received  directions  from  the 
Lehigh  Road  ;  the  Lehigh  Valley  would  have  all  the  informa- 
tion, of  course."  The  services  of  the  relator  were  rendered  not 
under  the  terms  of  a  through  bill  of  lading,  but  under  a  con- 
tract with  the  railroad  company  or  navigation  company,  were 
performed  entirely  within  this  state,  and  the  price  charged 
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included  an  option  of  ten  days'  storage  in  the  warehouse, 
though  the  time  of  storage  might  be  increased  on  payment  of 
an  additional  charge.  It  thus  appears  that  the  business  of  this 
relator  does  not  differ  from  that  of  other  elevator  owners  and 
warehousemen  in  Buffalo,  nor  is  it  distinguishable  in  char- 
acter from  the  work  performed  by  stevedores  in  unloading 
vessels.  It  is  true  the  grain  is  moved  by  tlie  operations  of  the 
elevator  a  distance  of  about  five  hundred  feet  horizontally. 
In  this  respect,  however,  the  elevator  does  not  differ  from 
every  crane  or  derrick  on  a  wharf  by  which  a  cargo  is  moved 
at  least  from  the  hatchway  to  the  pier.  To  the  foregoing 
authorities  may  be  added  the  declaration  of  the  general  doc- 
trine on  the  subject  found  in  Covingto7i  cfe  C,  Bridge  Company 
V.  Kentucky  (154  U.  S.  204) :  *'  As  was  said  by  Mr.  Justice 
Miller  in  the  Wahash  case :  *  It  is  impossible  to  see  any  dis- 
tinction in  its  effect  upon  commerce  of  either  class  between  a 
statute  which  regulates  tlie  charges  for  transportation  and  a 
statute  which  levies  a  tax  for  the  benefit  of  the  State  upon  the 
same  transportation  ; '  "  that  is  to  say,  the  power  of  a  state  to 
tax  and  the  power  to  regulate  charges  are  coextensive. 

If  I  have  rightly  interpreted  the  autliorities  cited  it  may 
safely  be  said  to  be  the  settled  law  of  the  Supreme  Court  of 
the  United  States  that  the  work  done  by  the  relator  is  not  of 
an  interstate  character.  Wliile  the  question  before  us  arises 
under  our  own  statute,  I  think  that  that  statute  is  to  be  inter- 
preted in  the  light  of  the  Federal  decisions,  since  the  action  of 
the  legislature  in  exempting  a  business  of  an  interstate  diame- 
ter in  computing  tlie  liability  of  the  relator  to  taxation  was 
undoubtedly  dictated  by  the  consideration  that  interstate  com- 
merce was  under  the  control  of  Congress,  and  it  could  not  have 
been  intended  to  except  any  transportation  or  commerce  as  of 
an  interstate  character  except  such  as  the  Federal  courts  might 
hold  to  be  under  the  Constitution  of  the  United  States  within 
the  control  of  Congress.  Moreover,  I  do  not  see  how  we  can 
hold  that  the  work  of  the  relator  is  of  an  interstate  character 
without  overruling  the  decision  of  this  court  in  the  Biidd 
case  {People  v.  Budd^  117  N.  Y.  1),  for  if  the  elevation  and 


208  Zandee  v.  N.  Y.  Security  &  Trust  Co.       [April, 

Statement  of  case.  [Vol.  178. 

transfer  of  grain  is  a  part  oi  interatate  commerce,  the  legisla- 
ture of  the  state  cannot  prescribe  the  charge  to  be  made  there- 
for. If  these  views  are  correct,  it  is  unnecessary  to  further 
discuss  the  nature  and  character  of  elevator  and  warehouse 
services. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Haight,  J.,  concurs  with  O'Brien,  J. ;  Parker,  Ch.  J.,  and 
Gray,  J.,  in  memoranda  concur  in  result  with  O'Brien,  J. ; 
Martin  and  Vann,  JJ.,  concur  with  Cullen,  J. 

Order  reversed. 


Caroline  Zander,  Respondent,  v.  New  York  Securffy  and 
Trust  Company,  Appellant. 

Certificate  op  Deposit  —  If  Lost,  When  Trust  Company  Issuing 
It  Has  No  Right  to  Require  Depositor  to  Indemnify  It  From  Lia- 
bility Before  Payment.  A  certificate  of  deposit  issued  by  a  trust 
company,  payable  to  the  depositor  and  "her  assigns,  on  return  of  this 
certificate,  which  is  assignable  only  on  the  books  of  the  company/'  !s  not 
a  negotiable  instrument,  and  such  provision  protect-s  the  company  in 
dealing  with  the  holder  of  the  certificate,  as  such  holder  might  appear 
upon  its  books,  without  liability  to  third  parties,  to  whom,  unknown  to 
the  company,  it  might  be  transferred;  nor  can  the  company  be  rendered 
liable  to  any  assignee  by  way  of  estoppel  for  its  failure  to  require  a 
return  of  the  certificate  as  a  condition  for  the  payment  of  the  amount 
deposited;  in  an  action,  therefore,  by  the  depositor,  upon  a  certificate 
which  is  alleged  to  have  been  lost,  it  is  not  essential  to  a  recovery  that  the 
plaintiff  should  indemnify  the  company  from  liability  upon  the  certificate. 

Zander  v.  Jf.  Y.  SeeuHty  &  Trust  Co.,  81  App.  Div.  635,  afllrmed. 

(Argued  February  12,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  entered  April  22,  1903,  npon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  an  interlocutory  judg- 
ment of  Special  Term  overruling  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  A,  Boston  for  appellant.  No  cause  of  action  is 
stated,  because  the  express  terms  of  the  contract  provided  for 
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the  repayment  of  the  money  only  on  the  return  of  the  cer- 
tificate. {Lakev.  MoEJfatrick^  139  N.  Y.  357;  BanTc  of 
Montreal  v.  Recknagel,  109  N.  Y.  482 ;  HUl  v.  Blake,  97 
N.  Y.  216 ;  G.  Bank  v.  TaakB,  101  N.  Y.  442 ;  Dauchy  v. 
Drake,  85  K  Y.  407;  ToUm  v.  Lissberger,  105  N.  Y.  404; 
Clark  V.  Fey,  121  N.  Y.  470 ;  Norrington  v.  Wright,  115  U. 
S,  188 ;  Chittenden  v.  Morris,  52  Hun,  601 ;  Zimrner  v. 
Brooklyn  S.  R,  Co.,  23  Abb.  [N.  C]  3S2  ;JIaUiday  v. 
Nicholas,  13  Misc.  Rep.  Ill ;  Mendenhall  v.  Klinck,  50 
Barb.  634;  ^o^r  v.  Demorest  Mfg.  Co.,  28  Misc.  Rep.  263.) 
No  cause  of  action  for  the  payment  of  the  money  arises  upon 
the  lost  instrument  in  suit,  unless  a  sufficient  bond  of  indem- 
nity is  tenderec?  if  demanded.  {Frank  v.  WesaeU,  64  N.  Y. 
158 ;  Miller  v.  Austin,  54  U.  S.  218 ;  Pardee  v.  Fish,  60 
N.  Y.  265 ;  Armstrong  v.  A.  E.  Nat.  Bank,  133  U.  S.  433; 
Matter  of  Baldwin,  170  N.  Y.  156 ;  Dinsmore  v.  Duncan, 
57  N.  Y.  573 ;  Brainerd  v.  iT.  Z.  dk  E.  R.  R.  Co.,  25  N.  Y. 
496 ;  C.  S.  Ba7ik  v.  Toi^J/i  of  Oreenherg,  173  N.  Y.  215 ; 
McNeil  V.  r.  Nat.  Bank,  46  N.  Y.  331.) 

Philip  L.  Wilson  for  respondent.  The  return  of  the  cer- 
tificate is  not  a  condition  precedent.  (Frank  v.  Wessels,  64 
N.  Y.  155.)  Unless  the  certificate  in  question  is  a  negotiable 
instrument  no  bond  can  be  required.  (  Wright  v.  Wright,  54 
N.  Y.  437.)  The  certificate  set  forth  in  the  complaint  is  not 
negotiable.     (L.  1897,  ch.  612,  art.  2,  §  20.) 

Cullen,  J.  The  action  is  brought  on  a  certificate  of  deposit 
issued  by  the  defendant  to  the  plaintiff  for  the  sum  of  five 
hundred  dollars  which  it  is  alleged  the  plaintiff  has  inad- 
vertently lost  or  destroyed.  The  complaint  further  alleged 
that  payment  of  said  certificate  had  been  demanded,  but  that 
the  defendant  refused  to  pay  the  same  unless  the  plaintiff 
would  give  it  a  sufficient  bond,  of  indemnity  against  loss  by 
reason  of  the  failure  to  produce  the  certificate,  which  bond 
the  plaintiff  has  been  unable  and  unwilling  to  give.  To  this 
complaint  the  defendant  demurred  as  not  stating  facts  suf- 
ficient, to  constitute  a  cause  of  action.  The  demurrer  has 
14 
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been  overruled  and  judgment  entered  thereon  awarding  to  the 
plaintiff  unconditionally  the  amount  due  on  the  certificate. 

The  only  point  the  appellant  seeks  to  raise  on  this  appeal  is 
.its  right  to  indemnity  from  liability  on  the  lost  certificate.  It 
contends  that  as  the  plaintiff  has  refused  to  give  such  indem- 
nity the  complaint  should  be  held  not  to  state  a  good  cause  of 
action  or,  at  least,  that  the  judgment  of  the  courts  below 
should  be  so  modified  as  to  award  the  plaintiff  a  recovery  only 
on  the  delivery  of  euch  indenmity.  The  certificate  of  deposit 
which  is  the  subject  of  this  suit  is  in  the  following  form : 

"1500.  No.  3711. 

"  The  New  York  Security  and  Trust  CoMPANr. 

"New  York,  July  11, 1901. 

"Has  received  from  Caroline  Zander  the  sum  of  five  hun- 
dred dollars  of  current  funds,  upon  which  the  said  company 
agrees  to  allow  interest  at  the  annual  rate  of  three  per  cent 
from  this  date,  and  on  five  days  notice  will  repay,  in  current 
funds,  the  like  amount,  with  interest,  to  the  said  Caroline 
Zander  or  her  assigns,  on  return  of  this  certificate,  which  is 
assignable  only  on  the  books  of  the  company.  The  right  is 
reserved  by  this  company,  upon  giving  five  days  notice,  to 
reduce  the  rate,  or  discontinue  the  payment  of  interest  on  this 
certificate,  or  pay  the  principal,  such  notice  to  be  given  per- 
sonally or  through  the  mail,  directed  to  the  address  named  in 
the  books  of  the  company." 

The  defendant's  argument  is  twofold.  Firsts  it  urges  that 
the  certificate  is  a  negotiable  instrument ;  second^  that  if  it 
should  not  be  held  to  be  a  negotiable  instrument,  the  defend- 
ant, on  account  of  the  provision  therein  contained,  that  the 
amount  due  is  payable  on  the  return  of  the  certificate. 
Would,  in  analogy  to  the  law  relating  to  certificates  of  stock, 
be  liable  to  third  parties  who  might  acquire  for  value  the 
certificate.  Doubtless  a  certificate  of  deposit  may  be  issued 
in  the  form  of  a  negotiable  instrument.  {Frank  v.  Wessels^ 
64:  N.  Y.  155.)  But  from  our  examination  of  the  subject 
there  seems  to  be  no  uniform  usage  in  commercial  circles  or 
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with  monetary  institutions  as  to  their  forms.  Some  are  plainly 
negotiable,  some  equally  plainly  are  not  neo:otiable,  while 
between  the  two  extremes  are  many  of  the  debatable  class. 
The  instrument  before  us  is  payable  to  the  plaintiff  or  her 
assigns.  While  the  usual  terms  employed  to  confer  negotia- 
bility on  an  instrument  for  the  payment  of  money  are  to  make 
it  payable  to  order  or  bearer,  still  instruments  payable  to 
assigns  have  been  held  to  be  negotiable  in  cases  where  it  was 
apparent  from  the  whole  nature  of  the  instrument  and  the 
language  employed  that  such  was  intended  to  be  their  char- 
acter. {Braimrd  v.  A\  T.  cfe  IlarU^ifi  It  R.  Co.,  25  N.  Y. 
496 ;  City  Savings  Bank  v.  Toxon  of  Greenhurgli^  173  id. 
215.  See  Negotiable  Instruments  Law,  chap.  612,  Laws  1897, 
sec-  29.)  Therefore,  had  the  first  sentence  of  the  certificate 
terminated  with  the  words  "  on  return  of  this  certificate  "  it 
might  be  claimed,  not  without  force,  that  the  certificate  was 
intended  to  be  negotiable.  But  the  words  quoted  are  followed 
by  the  provision  "  which  is  assignable  only  on  the  books  of 
the  company."  We  think  the  clear  effect  and  intent  of  this 
provision  was  to  render  the  instrument  non-negotiable  and  to 
protect  the  company  in  dealing  with  the  holder  of  the  certifi- 
cate as  such  holder  might  appear  on  the  books  of  the  com- 
pany, without  liability  to  third  parties  to  whom,  unknown  to 
the  defendant,  it  might  have  been  transferred.  If  such  were 
not  the  object  we  are  at  a  loss  to  discover  any  purpose  whicli 
it  was  intended  to  subserve.  This  construction  is  fortified  by 
the  subsequent  provision  for  reduction  of  rate  of  interest  or 
payment  of  principal  upon  notice  to  the  address  named  in  the 
books  of  the  company.  We  conclude,  therefore,  that  from  a 
consideration  of  the  language  of  the  certificate  as  a  whole  it  is 
not  a  negotiable  instrument. 

Nor  do  we  think  that  the  defendant  can  be  rendered  liable 
to  any  assignee  by  way  of  estoppel  for  its  failure  to  require  a 
return  of  the  certificate  as  a  condition  for  the  payment  of  the 
amount  deposited.  The  case  of  stock  certificates  is  not  analo- 
gous to  that  of  certificates  of  deposit.  The  object  of  requir- 
ing a  surrender  and  return  of  the  certificate  as  a  condition 
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precedent  to  the  transfer  of  stock  is  to  give  to  such  certifi- 
cates a  certain  degree  of  negotiability  which,  without  this 
condition,  could  not  be  obtained.  No  consideration  of  that 
character  is  applicable  to  instruments  for  the  payment  of 
money.  If  one  wishes  to  make  a  pecuniary  obligation  nego- 
tiable the  law  permits  him  to  do  so  and  it  is  readily  accom- 
plished by  making  the  obligation  payable  to  bearer  or  to 
order.  There  is,  therefore,  no  reason  in  such  a  case  for  resort- 
ing to  the  indirect  means  used  in  the  case  of  stock  certificates, 
means  which  are  effective  only  to  a  limited  extent.  More- 
over, the  two  instruments  differ  entirely  in  character.  A 
stock  certificate  is  merely  a  muniment  or  representative  of 
title.  The  stock  which  it  represents  exists  apart  from  the 
certificate  and  its  existence  is  contemplated  to  endure  so  long 
as  the  corporation  continues.  The  owner,  as  he  appears  on 
the  books  of  the  company  is  entitled  to  the  dividends  or 
profits,  and  it  is  only  when  he  seeks  to  transfer  his  title  to 
another  that  a  surrender  of  the  outstanding  certificate  is 
required  as  a  condition  precedent  to  the  issue  of  a  new  one. 
But  an  instrument  for  the  payment  of  money  contemplates 
payment  at  some  time,  either  at  a  date  fixed  or  on  demand. 
The  condition  that  the  certificate  be  surrendered  at  the  time 
of  its  payment  is  no  more  than  the  law  would  require  without 
a  provision  to  that  effect.  {BaiUy  v.  County  of  Buchanan, 
115  N.  Y.  297.)  This  condition  is  qualified,  however,  by  an 
implied  exception  in  the  case  of  loss  or  destruction.  {Frank 
V.  Weasels^  supra;  Wilcox  v.  EquitahU  Life  Assurance 
Society^  173  X.  Y.  50.)  Such  a  requirement  expressed  in  a 
certificate,  therefore,  does  not  constitute  an  estoppel  in  favor 
of  a  purchaser  for  value  as  it  would  in  the  case  of  a  stock  cer- 
tificate. As  the  defendant  can  incur  no  liability  from  the 
failure  to  produce  and  surrender  the  certificate  on  its  pay- 
ment, it  follows  it  is  not  entitled  to  indemnity. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  Haioht,  Martin  and  Vann,  JJ.,  concur ; 
Parker,  Ch.  J.,  absent. 

Judgment  affirmed. 
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Emma  J.  Walden,  Respondent,  v.  City  of  Jamestown, 
Appellant. 

1.  Streets  and  Highways  —  Negligence —  Jamestown  (City  of)  — 
Provision  of  Charter  (L.  1898,  Ch.  331.  §  2)  Requiring  Notice  of 
Accident  to  Be  Given  in  Forty-eight  Hours  Thekeapter  —  What 
Is  Sufficient  Compliance  Therewith.  Where  it  is  required  by  a  city 
charter  that  the  plaintiff  in  an  action  against  the  city  to  recover  damages 
for  a  death  or  personal  injuries  caused  by  defective  sidewalks  or  streets 
must  show  that  a  notice  in  writing  of  the  place  where  the  accident 
occurred,  out  of  which  the  claim  arose,  was  given  to  a  specified  officer  of 
the  city  within  forty-eight  hours  after  the  accident,  service  of  such 
notice  within  seventy-two  hours  thereafter  is  a  substantial  compliance 
with  the  charter,  where  it  is  found  that  up  to  the  time  of  the  preparation 
and  service  of  the  notice  the  plaintiff  was  suffering  much  pain  through 
and  in  consequence  of  her  injuries  and  was  in  a  condition  where  she  was 
unable  to  transact  business. 

3.  Evidence  —  Whkn  Family  Physician  Having  Knowledge  of 
Injuries  of  Plaintiff  May  Testify  as  to  Permanent  and  Future 
Result  Thereof.  Where  the  family  physician  of  the  plaintiff,  in  such 
an  action,  has  testified  that  she  was  suffering  from  irritation  and  concus- 
sion of  the  spine  resulting  from  the  injuries  received  in  the  accident,  he 
may  be  permitted  to  testify,  as  an  expert,  that  the  injury  is  permanent 
and  that  the  progressive  result  of  the  spinal  trouble  may  be  paralysis. 

Walden  v.  City  of  JameaUnofi,  79  App.  Di v.  433,  affirmed. 

(Argued  March  34,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  31,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  L,  Weeks  for  appellant.  The  plaintiff,  in  order  to 
maintain  her  action,  was  obliged  to  show  that  a  notice  in 
writing  of  the  place  where  the  accident  occurred  was  given 
to  the  mayor,  city  clerk  or  some  alderman  ,within  forty-eight 
hours  after  the  happening  thereof.  (L.  1898,  ch.  231.)  The 
service  of  a  notice  seventy-two  hours  after  the  accident  is  not 
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a  substantial  compliance  with  a  statute  requiring  its  service 
within  forty-eight  hour  (Mlssano.  v.  Mayor  etc,^  160 
N.  Y.  123 ;  Maftsr  of  Davies,  168  N.  Y.  89 ;  SoxOe  v. 
Tojnah,  81  Wis.  349 ;  Crocker  v.  Ilarifield,  ^^  Conn.  387 ; 
Ray  V.  SL  Paul,  4-4  Minn.  340 ;  May  v.  City  of  Boston,  150 
Mass.  517 ;  Foley  v.  City  of  New  York,  1  App.  Div.  586 ; 
BacUin  V.  Ford,  3  Barb.  393 ;  HovoeU  v.  TIair,  15  Ala.  194 ; 
Warfidd  v.  Fox,  53  Penn.  St.  382.) 

Benjamin  S,  Dean  for  respondent.  The  service  of  a  notice 
seventy-two  hours  after  the  accident  was,  under  the  circum- 
stances, a  substantial  compliance  with  the  statute  requiring  its 
service  within  forty-eight  hours.  (1  Kent's  Comm.  [3d  ed.] 
463 ;  Whit^  V.  Wager,  32  Barb.  250 ;  25  N.  Y.  328 ;  Har- 
unony  v.  Bingham,  12  N.  Y.  99 ;  Mathevjs  y.  A.  C.  Ins.  Co., 
154  N.  Y.  449,  463 ;  Ilerter  v.  Mullen,  159  N.  Y.  28 ;  B.ik 
L.  L.  Co.  v.  B.  L.  i&  T.  Co.,  165  N.  Y.  247 ;  Stoddurd  v. 
Lum,  159  N.  Y.  265  ;  Stillwell  v.  M.  L.  Ins.  Co.,  72  N.  Y. 
385 ;  Green  v.  Vil.  of  Port  Jervis,  55  App.  Div.  58 ;  Mis- 
sano  v.  Mayor,  etc.,  160  N.  Y.  123.) 

Bartlett,  J.  This  action  is  brought  against  the  defendant, 
the  City  of  Jamestown,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  on  the  eighth  day  of 
April,  1900,  within  said  city,  on  one  of  its  traveled  thorough- 
fares known  as  Warren  street. 

On  the  day  in  question  the  plaintiff,  in  company  with  her 
daughter,  was  on  the  way  from  hor  residence  to  church,  and, 
in  attempting  to  pass  over  the  sidewalk  of  said  street,  experi- 
enced a  serious  fall  in  consequence  of  the  defects  existing 
therein,  being  thrown  forward,  striking  on  her  left  knee  and 
head,  thereby  sustaining  painful  injuries. 

The  referee  found,  in  substance,  that  in  consequence  of  this 
fall,  the  patella  of  plaintiff's  left  knee  W£is  dislocated,  and  that 
she  also  received  a  severe  shock  or  fall  which  occasioned  pain 
and  suffering  and  produced  a  condition  of  partial  unconscious- 
ness, disqualifying  her  for  a  certain  time  from  transacting 


1904.]  Walden  v.  City  of  Jamestown.  215 

N.  Y.  Rep. J         Opinion  of  the  Court,  per  Bartlett.  J. 

biiBiness;  that  directly  after  receiving  such  injuries  the  plain- 
tiflE  was  removed  into  an  adjoining  residence  and  there  cared 
for  to  some  extent ;  she  was  then  removed  to  her  own  home. 

The  trial  of  this  action  took  place  some  eighteen  months 
after  the  accident. 

The  referee  found,  in  substance,  that  the  injury  to  the 
plaintiff  occasioned  her  much  suffering  during  the  greater 
part  of  the  time  since  the  accident ;  that  in  consequence 
thereof  she  had  been  unable  to  attend  to  her  household  duties 
or  to  perform  any  large  amount  of  work  or  labor ;  that  she  is 
now  afflicted  with  spinal  irritation  and  its  attendant  results 
whicli  were  occasioned  by  said  injury  and  by  the  shock  received 
by  her  at  the  time  of  said  injury,  and  that  plaintiff  had  sus- 
tained loss  and  damage  to  the  amount  and  extent  of  eighteen 
hundred  dollars ;  that  the  accident  to  the  plaintiff  and  the 
injuries  received  by  her  were  the  result  of  the  negligence  of 
the  defendant  in  failing  to  keep  and  maintain  the  sidewalk  in 
a  safe  and  proper  condition  at  the  place  where  the  accident 
occurred. 

The  referee  further  found  that  in  and  by  the  terms  and 
provisions  of  the  charter  of  the  defendant  (Laws  of  1898, 
chap.  231,  §  2)  it  is,  among  other  things,  provided  as  follows  : 
"  Where  any  action  is  brought  against  said  city  to  recover  dam- 
ages for  a  death  or  personal  injuries  caused  by  defective  side- 
walks or  streets,  the  plaintiff  must  show  that  notice  in  writing  of 
the  place  where  said  accident  occurred  out  of  which  said  claim 
arose,  was  given  to  the  mayor,  city  clerk,  or  some  alderman 
of  said  city  within  forty-eight  hours  after  the  happening 
thereof  in  order  to  maintain  such  action.  Such  notice  shall 
be  in  addition  to  the  written  notice  hereinbefore  required." 

The  referee  found,  in  substance,  that  no  notice  in  writing 
or  otherwise  was  given  by  the  plaintiff  in  pursuance  of  the 
requirements  of  said  section  within  forty-eight  hours  after  the 
occurrence  of  such  injury ;  but  that  on  the  eleventh  day  of 
April,  1900,  a  notice  in  writing  was  prepared  and  signed  by 
the  plaintiff  and  served  upon  the  city  clerk  of  the  defendant. 
It  is  further  found  that  up  to  the  time  of  the  preparation  and 
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service  of  this  notice  the  plaintiff  was  suffering  much  pain 
through  and  in  consequence  of  such  injuries,  and  was  in  a 
condition  where  she  was  unable  to  transact  business. 

The  question  is  thus  presented  whether  the  failure  by  the 
plaintiff,  under  these  circumstances,  to  serve  this  preliminary 
notice  within  the  period  of  forty-eight  hours  prescribed  by  the 
charter  of  the  defendant  is  a  bar  to  the  present  action. 

The  counsel  for  the  plaintiff  argued  in  this  court  the  point, 
among  others,  that  this  exceedingly  brief  time  allowed  for  the 
service  of  tiie  preliminary  notice  is  not  only  unreasonable, 
shocking  the  sense  of  justice,  but  is  unconstitutional  as  depriv- 
ing the  plaintiff  of  property  without  due  process  of  law. 
This  question  was  discussed  by  both  counsel  with  ability,  but 
as  we  are  of  opinion  that  there  was  a  substantial  compliance 
with  the  statute,  it  is  unnecessary  to  pass  upon  the  consti- 
tutional question. 

We  have  the  finding  that  the  notice  was  served  within 
three  days,  or  seventy-two  hours,  after  the  accident,  and  that 
up  to  the  time  of  its  preparation  and  service  the  plaintiff  was 
unable  to  transact  business.  It  would,  indeed,  shock  the  sense 
of  justice  if  this  charter  provision  was  construed  so  as  to  hold 
this  service  insufficient. 

It  cannot  be  reasonably  presumed  that  the  intention  of  the 
legislature  in  enacting  this  charter  would  lead  to  any  such 
unjust  conclusion.  It  is  a  fundamental  canon  of  construction 
"  that  a  thing  which  is  in  the  letter  of  a  statute  is  not  within 
the  statute  itself  unless  it  is  within  the  intention  of  the 
makers."     (Riffffs  v.  Palrner,  115  N.  Y.  506,  509.) 

This  court  has  recently  had  occasion  to  examine  the  ques- 
tion as  to  substantial  compliance  with  similar  provisions,  which 
are  not  to  be  regarded  as  statutes  of  limitation  on  a  right  of 
action,  although  a  failure  to  observe  them  might  be  insisted 
upon  as  a  bar. 

In  Mlssano  v.  Mayor,  etc.,  of  N,  Y.  (160  N.  Y.  123)  it  was 
held  that  a  notice,  which  in  other  respects  complied  with  the  law 
requiring  the  filing  with  the  corporation  counsel  of  the  city  of 
New  York  of  a  notice  of  the  intention  to  commence  the  action 
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as  a  condition  to  the  maintenance  of  it  against  the  municipality 
for  damages  for  personal  injuries,  is  not  prevented  from  being  a 
substantial  compliance  with  the  statute  by  the  fact  that  it  was 
directed  to  and  tiled  with  the  comptroller  instead  of  the  cor- 
poration counsel  as  required,  it  being  admitted  by  the  defend- 
ant that  the  notice,  after  its  receipt  by  the  comptroller,  was 
sent  by  him  to  the  corporation  counsel  and  filed  by  the  latter 
in  his  office. 

In  Sheehr/  v.  City  of  New  York  (160  K  Y.  139)  the  statute 
required  the  filing  with  the  corporation  counsel  of  a  notice  of 
an  intention  to  commence  an  action  as  a  condition  for  the 
maintenance  of  it  against  certain  cities,  including  the  city  of 
New  York,  for  damages  for  personal  injuries.  Held,  that  the 
statute  was  substantially  complied  with  by  a  notice  which, 
while  not  stating  in  terms  an  intention  to  commence  an  action, 
fulfills  the  purpose  of  the  statute  by  informing  the  corpora- 
tion counsel  of  the  nature  of  the  claim,  the  place  where  and 
the  circumstances  under  which  it  arose,  and  of  a  purpose  to 
enforce  it. 

This  court  said  :  "  While  in  an  action  like  this  the  statute 
must  be  substantially  complied  with,  or  the  plaintiff  cannot 
recover,  still  where  an  effort  to  comply  with  it  has  been  made 
and  the  notice  served,  when  reasonably  construed,  is  such  as 
to  accomplish  the  object  of  the  statute,  it  should,  we  think,  be 
regarded  as  sufficient." 

This  charter  provision  requiring  a  notice  of  forty-eight 
hours  is  common  in  the  municipal  charters  of  this  state,  and 
has  been  dealt  with  in  a  satisfactory  manner  by  applying  the 
rule  of  substantial  compliance  in  the  Appellate  Divisions. 
(See  particularly  Green  v.  Village  of  Port  JerviSy  55  App. 
Div.  58.) 

It  is  an  accepted  maxim  that  the  law  does  not  seek  to  compel 
a  man  to  do  that  which  he  cannot  possibly  perform.  (Broom's 
Legal  Maxims  [4th  ed.],  178.)  And  this  reasonable  rule  has 
been  applied  in  many  cases.  {Ilarmony  v.  Bingliavi^  12 
N.  Y.  99;  Matthews  v.  American  Central  Ins,  Co.^  154 
N.  Y.  449,  463;  Ilerier  v.  Mullen,  159  N.  Y.  28,  39,  43; 


218  Walden  V,  City  of  Jamestown.  [April, 


Opinion  of  the  Court,  per  Bautlett,  J.  [Vol.  178. 


Buffalo  dk  L,  Land  Co.  v.  BelUviie  L.  c6  /.  Co..  165  N.  Y. 
247,  254.) 

The  counsel  for  the  appellant  raises  the  additional  point 
that  the  judgment  should  be  reversed  for  the  reason  that  cer- 
tain evidence  given  by  the  plaintiff's  family  physician  over  his 
objection  and  exception  was  error.  This  evidence  related  to 
the  question  of  possible  permanency  of  the  injuries  received 
in  the  spine  which  had  developed  a  well-marked  case  of  spinal 
irritation  and  concussion  ;  also  as  to  the  progressive  character 
of  this  nerve  injury. 

We  are  entirely  satisfied  with  the  manner  in  which  the 
learned  justice,  writing  for  the  Appellate  Division,  has  dis- 
posed of  this  point,  and  adopt  his  reasoning  and  tlie  conclusion 
reached  that  no  reversible  error  was  committed  in  the  admis- 
sion of  this  evidence. 

The  referee  has  not  found,  as  he  might  have  done  in  view 
of  the  expert  evidence,  that  the  injury  is  permanent,  nor  that 
the  progressive  result  of  this  spinal  trouble  may  be  paralysis, 
lie  found  that  at  the  time  of  the  trial,  about  eighteen  months 
after  the  accident,  the  plaintiff  was  unable  to  attend  to  lier 
household  duties  or  perforin  any  large  amount  of  work  or 
labor,  and  that  she  was  afflicted  with  spinal  irritation  and  its 
attendant  results.  The  very  reasonable  amount  of  damages 
awarded  of  eighteen  lumdred  dollars  would  seem  to  indicate 
that  the  referee  was  alone  influenced  in  fixing  that  amount  by 
the  situation  at  the  time  of  the  trial. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Parker,  C!i.  J.,  (tray,  O'Brien,  IIaight,  Martin  and 
CiTLLEN,  JJ.,  concur. 

Judgment  aifirmcd. 
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Liberty  Wall  Paper  Company,  Appellant,  v,  Stoner  Wall 
Paper  Manufacturing  Company,  Itespoiident. 

Counterclaim  —  Burden  op  Proof  — Evidence  —  Erroneous 
Admission  of  Assignment  of  Contract  Executed  After  Commence- 
ment OF  Action.  A  defendant  who  interposes  a  counlerclaira  and 
demands  an  affirmative  judgment  thereupon  has,  under  the  statute  (Code 
Civ.  Pro.  §  974),  the  affirmative  of  the  issue  and  the  burden  of  proof,  and 
where  a  defendant  is  bound  to  establish,  in  order  to  support  a  counterclaim, 
that  it  was  the  owner  of  a  certain  contract  at  the  time  of  the  commence- 
ment of  the  action,  it  is  reversible  error  to  admit  in  evidence  an  undated 
writing  purporting  lo  be  an  assignment  of  the  contract,  where  it  is  dis- 
closed upon  cross-examination  that  the  writing  was  actually  signed  sub- 
sequent to  the  commencement  of  the  action  ;  and  the  error  is  not  obviated 
by  the  fact  that  the  trial  court  submitted  to  the  jury  the  specific  question 
whether  there  had  been  any  assignment  of  the  contract  at  the  commence- 
ment of  the  action,  since  the  admission  in  evidence  of  a  written  assign- 
ment without  date,  executed  subsequent  to  the  commencement  of  the 
action,  must,  in  any  view  of  the  case,  have  been  misleading  with  the  jury. 

Liberty  Wall  Paper  Co,  v.  Stoner  Wall  Paper  Mfg.  Co.,  76  App.  Div. 
622,  reversed. 

(Argued  March  16,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  12,  1902,  affirming  a  judgment  in  favor  of  the 
defendant  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edgar  T.  BracJcett  and  WllUajn  E,  Bennett  for  appellant. 
It  was  error  on  the  part  of  the  trial  court  to  admit  in  evi- 
dence, over  the  objection  and  exception  of  the  plaintiff,  the 
written  assignment  made  by  Stoner  to  the  defendant.  {Dean 
V.  M.  E.  R.  Co.,  119  N.  Y.  540  ;  Hare  v.  Van  Dextsen,  32 
Barb.  92 ;  N.  Y.  Shot  Co.  v.  Carey,  20  How.  Pr.  444 ;  Beiv- 
nett  v.  Lawrence,  71  App.  Div.  413 ;  Carapagne  v.  Powell, 
48  App.  Div.  344 ;  Kilboume  v.  Supervisors,  137  N.  Y.  170  ; 
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Pofid  V.  Harwood,  139  N.  Y.  Ill ;  Feck  v.  Goodherlett,  109 
N.  Y.  180 ;  Wisner  v.  Ocxnnpaugh,  71  N.  Y.  113  ;  Styphena 
V.  Ely,  162  N.  Y.  79.) 

e7(9A/j-  Z.  Hennirig  for  respondent.  The  introduction  of  the 
written  assignment,  made  practically  during  the  first  trial  of 
the  action,  is  not  an  error  of  which  the  plain tiflE  can  com-, 
plain.  {Foote  v.  Beecher,  78  N.  Y.  155  ;  Scher  v.  M.  S.  R. 
Co.,  71  App.  Div.  28 ;  Ives  v.  Ellis,  169  N.  Y.  85 ;  Bank 
of  N.  r.  V.  S,  Nat  Bank,  170  N.  Y.  1 ;  Stephens  v.  Ely,  162 
N.  Y.  79 ;  Caproii  v.  Thompson,  86  N.  Y.  418 ;  People  v. 
Smith,  172  N.  Y.  210 ;  People  v.  Eoemer,  15i  N.  Y.  355  ; 
People  V.  Ilehner,  154  N.  Y.  596 ;  People  v.  Schooley,  149 
K  Y.  99.) 

O'Brien,  J.  The  issues  in  this  case  arise  upon  the  defend- 
ant's counterclaim  and  the  reply  thereto,  the  affirmative  cause 
of  action  set  out  in  the  complaint  having  been  disposed  of  in 
a  former  decision  of  this  court  (170  N.  Y.  582).  The 
counterclaim  was  for  damages  claimed  to  have  been  sustained 
by  the  defendant  for  breach  of  a  written  contract  entered 
into  between  the  plaintiff  and  one  Stoner,  bearing  date  the 
28th  day  of  April,  1899.  By  the  terms  of  this  contract  the 
plaintiff  agreed  to  sell,  make  and  deliver  to  Stoner  paper 
hangings  to  the  amount  of  between  $25,000  and  $50,000  on 
terms  and  prices  as  thereinafter  stated,  during  the  seasons  of 
1899  and  1900,  so  that  it  was  a  contract  to  last  practically  for 
two  years.  Stoner  agreed  to  purchase  from  the  plaintiff  not 
less  than  $25,000  net  nor  more  than  $50,000  net  in  paper 
hangings,  an  order  for  not  less  than  $10,000  net  as  soon  as 
the  samples  were  ready  to  show  to  the  trade.  It  was  further 
stipulated  that  Stoner  should,  under  the  contract,  be  entitled 
to  the  exclusive  sale  of  the  plaintiff's  goods  in  the  states  of 
Iowa  and  Nebi-aska,  excepting  points  thereafter  to  be  agreed 
upon  by  the  parties  to  the  contract. 

Stoner,  souje  time  after  the  execution  of  this  contract, 
organized  the  defendant  corporation  which  is  controlled  sub- 
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stantially  by  himself  and  his  wife,  and  it  is  claimed  that  the 
contract  was  subsequently  assigned  by  Stoner  to  the  defend- 
ant. At  the  trial  the  defendant  had  a  verdict  on  the  counter- 
claim upon  which  judgment  was  entered  and  it  has  been 
unanimously  affirmed  by  the  court  below.  The  record  before 
us  presents  three  principal  questions :  (1)  Whether  the  con- 
tract was  assignable,  (2)  whether  it  ever  was  in  fact  assigned, 
and  (3)  whether  there  was  any  ruling  in  favor  of  the  defend- 
ant at  the  trial,  to  which  exception  was  taken  that  constitutes 
a  legal  error.  If  this  was  a  contract  merely  for  the  sale  and 
delivery  of  a  certain  quantity  of  goods  at  a  specified  price  and 
the  relations  created  by  the  contract  were  simply  those  of 
buyer  and  seller,  then  there  can  be  no  question  but  the  con- 
tract is  assignable;  but  it  is  claimed  that  inasmuch  as  the 
contract  gave  to  Stoner  the  exclusive  sales  of  the  plaintiffs 
goods  in  the  two  states  named,  excepting  points  thereafter  to 
be  agreed  upon  by  the  parties,  it  created  personal  relations 
between  the  parties  that  rendered  the  contract  non-assignable. 
And  it  is  further  claimed  that  as  certain  points  in  the  two 
states  were  thereafter  to  be  excepted  by  agreement,  and  since 
that  agreement  was  never  made,  the  contract  is  in  itself  still 
incomplete  in  the  sense  that  it  could  not  have  been  trans- 
ferred. This  question  may  not  be  entirely  free  from  difficulty 
and  authorities  are  cited  by  both  parties  in  support  of  their 
respective  contentions.  We  do  not  think  that  it  is  necessary 
now  to  pass  upon  that  question  since  there  must  be  a  new 
trial  of  the  case  for  the  reason  which  will  be  presently  stated. 
If  the  contract  was  in  fact  assigned  to  the  defendant  prior 
to  the  commencement  of  this  action  it  was  in  some  way  other 
than  an  assignment  in  writing.  It  is  claimed  that  there  was  a 
parol  assignment  and  delivery  that  vested  the  interest  in  the 
defendant  for  all  the  purposes  of  the  action.  It  may  have 
been,  and  probably  was,  upon  the  proof  in  the  record,  a  question 
of  fact  whether  such  assignment  actually  took  place.  There 
can  be  no  assignment  of  a  written  contract  unless  the  parties 
intended  that  an  assignment  should  take  place,  and  this  intent 
must  be  manifested  by  some  act  or  transaction  sufficient  to 
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transfer  the  title  from  one  partj  to  another.  Wliether  the. 
proof  in  this  ease  jnstities  the  eonclnsion  that  there  was^  an 
assignment  in  fact  we  need  not  now  express  any  opinion. 
There  is  no  douht,  however,  upon  the  record  tliat  one  of  the 
principal  ipiestions  controverted  at  the  trial  was  whether  the 
defendant  had  acquired  the  title  to  tins  contract  by  an  assign- 
ment of  anv  kind  from  Stoner.  and  on  that  issne  some  evi- 
dence  was  given  in  behalf  of  the  defendant  which  was 
objected  to  and  which  we  think  is  fatal  to  the  judgment. 

The  defendant  gave  in  evidence  what  purported  to  be  a 
written  assignment  of  the  contract  by  Stoner  to  itself.  It 
appeai*eil  to  be  proj)eriy  execnteil,  but  upon  cross-examination 
of  Stoner  the  fiict  was  disclosed  that  this  writing,  which  was 
without  date,  was  actually  signed  subsequently  to  the  com- 
mencement of  this  action  and  about  the  time  of  the  first  trial. 
As  to  the  time  when  this  alleged  written  assignment  was  made 
there  is  really  no  dispute  l)etween  the  respective  counsel. 
When  the  defendant  interposes  a  counterclaim  and  thereupon 
demands  an  affirmative  judgaient  against  the  plaintiff  the  mode 
of  trial  of  an  issue  of  fact  arising  thereupon  is  the  same  as  if  it 
arose  in  an  action  brought  by  the  defendant  against  the  plaintiff 
for  the  cause  of  action  stated  in  the  counterclaim  and  demand- 
ing the  same  judgment.  (Code  of  Civ.  Procedure,  §  974.)  The 
defendant,  therefore,  liad  the  affirmative  of  the  issue  and  the 
burden  of  proof.  It  was  Innind  to  establish  the  fact  that  it  was 
the  owner  of  this  contract  at  the  time  of  the  commencement  of 
this  action,  and  it  is  very  obvious  that  it  had  no  right  to  give  in 
evidence  for  the  consideration  of  the  jury  what  purported 
to  be  a  written  assignment  which,  as  was  disclosed  by  the 
cross-examination,  had  been  made  after  the  commencement  of 
the  action.  It  was  obliged  to  stand  or  fall  upon  such  rights 
as  it  had  at  the  time  that  the  suit  was  conmienced.  The  issue 
which  the  defendant  presented  by  the  litigation,  that  it  had 
l>ecome  the  assignee  of  the  contract,  was  a  vital  one,  and  the 
evidence  referred  to  must  be  held  to  have  prejudiced  the 
plaintiff.  The  fact  that  the  trial  court  submitted  to  the  jury 
the  siHjcific  question  whether  tbore  had  been  an  assignment  at 
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the  time  of  the  commencement  of  the  action  does  not  change 
the. situation.  A  written  assignment,  without  date,  executed 
by  Stoner  to  the  defendant  subsequent  to  the  commencement 
of  the  action,  must,  in  any  view  of  the  case,  liave  been  mis- 
leading with  the  jury.  The  finding  of  the  jury  upon  the 
specific  question  thus  submitted  was  that  the  assignment  took 
place  prior  to  the  commencement  of  the  action,  but  if  that 
verdict  was  procured  by  the  admission  of  evidence  that  was 
incompetent  and  calculated  to  mislead,  then  the  judgment 
ought  not  to  be  permitted  to  stand  and  the  parties  must  be 
remitted  to  a  new  trial.  The  judgment  should,  therefore,  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Parkkr,  Ch.  J.,  IIaight,  Martin,  Cullkn  and  Werner, 
JJ.  (and  Grax,  J.,  in  result),  concur. 

Judgment  reversed,  etc. 


Adeline  "Wetyen,  Appellant,  v,  Peter  W.  Fick  et  al., 
Respondents. 

1.  Dower  —  Statute  of  Limitations  Applicable  to  Action  for 
Dower  — Code  Civ.  Pro.  §  1596  —  When  Absence  of  Parties 
Defendant  from  the  State  Does  Not  Prevent  the  Running  of  the 
Statute  —  When  Code  Civ.  Pro.  §  401.  Does  Not  Apply  Thereto. 
Uiu?ar  the  special  Statute  of  Limitations  applicable  to  actions  for  dower, 
flrst  enacted  in  tbp  Revised  Statutes  of  1827  and  re-enacted  and  embodied 
with  amendments  thereto  in  section  1596  of  the  Code  of  Civil  Procedure, 
an  action  for  dower  must  be  commenced  by  a  widow  within  twenty  years 
after  the  death  of  her  husband  unless  at  the  time  of  his  death  she  is  a 
minor,  insane  or  imprisoned,  or  unless  the  right  of  dower  has  been  recog- 
nized by  a  writing  under  seal,  or  has  been  adjudged  by  a  decree  of  the 
court  at  any  time  before  such  claim  of  dower  has  become  barred  by  the 
lapse  of  twenty  years,  in  which  cases  the  time  of  such  disability  and  the 
time  subsequent  to  the  ha'^band's  death  and  previous  to  the  recognition  or 
adjudication  of  the  claim  of  dower  shall  be  excluded  from  consideration; 
and  where  an  action  is  not  commenced  until  more  than  twenty  years  after 
the  husband's  death  the  cause  of  action  is  not  exempted  from  the  statute, 
or  the  st-atute  prevented  from  running  against  it,  under  the  provisions  of 
section  401  of  the  Code  of  Civil  Pro<^edure,  by  the  fact  that  at  no  time  since 
the  husband's  death  have  the  defendants  resided  in  the  state  of  New  York, 
since  by  the  express  terms  of  section  414,  subdivision  1,  the  general  provi- 
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sions  of  the  Code  relating  to  limitations  of  the  time  of  enforcing  a  civil 
remedy  (Code  Civ.  Pro.  chap.  4,  §§  362-415,  inclusive),  do  not  apply  to 
*'  a  case,  where  a  different  limitation  is  specially  prescribed  by  law." 

2.  Same — When  Parties  Claiming  Title  to  Real  Estate  Ark 
Non-residents,  Action  for  Dower  May  Be  Instituted  Against  Ten- 
ants, OR  Occupants,  Thereof— Code  Civ.  Pro.  §  1597.  Where  the 
real  estate  in  question  has  been  leased  and  occupied  by  tenants  from  whom 
rents  have  been  collected  and  used  by  a  life  tenant  and  the  owners  in  fee 
of  the  real  estate  for  a  period  of  twenty  years  before  the  commencement 
of  an  action  for  dower,  the  Statute  of  Limitations  provided  by  section  1596 
of  the  Code  of  Civil  Procedure  is  not  prevented  from  running  by  the. fact 
that,  during  said  period  of  twenty  years,  the  life  tenant  and  owners  in 
fee  of  the  real  estate  were  non-residents  of  the  state,  since,  under  sec- 
tion 1597  of  the  Code,  providing  that  **  Where  the  property,  in  which 
dower  is  claimed,  is  actually  occupied,  the  occupant  thereof  must  be 
made  defendant  in  the  action,"  and  **  where  it  is  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of  ownership  there- 
upon, or  claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action,"  the  widow  could  at  any  time  have  instituted 
the  action  by  making  the  tenant  a  party. 

8.  Same  —  When  There  Are  No  Tenants,  or  Occupants,  of  the 
Real  Estate  and  Persons  Claiming  Title  Thereto  Are  Non-resi- 
dents, AN  Action  for  Dower  May  Be  Commenced  by  Publication^  of 
Summons —  Code  Ctv.  Pro.  §  438.  Subd.  5.  Assuming  that  there  was  a 
period  of  lime,  during  the  twenty  years  before  the  commencement  of  an 
action  for  dower,  when  there  was  no  occupant  of  the  premises,  or  any  per- 
son exercising  acts  of  ownership  thereon,  within  the  state,  the  action  could 
have  been  commenced  during  that  time  by  service  of  the  summons  by  pub- 
lication under  section  438  of  the  Code,  subdivision  5,  which  provides  that 
the  service  by  publication  can  be  made  *'  where  the  complaint  demands 
judgment,  that  the  defendant  be  excluded  from  a  vested  or  contingent 
interest  in  or  lien  \ipon,  specific  real  or  personal  property  within  the  state; 
or  that  such  an  interest  or  lien  in  favor  of  either  party  be  enforcetl,  regu- 
lated, defined,  or  limited;  or  otherwise  affecting  the  title  to  such  property." 

Wetyen  v.  F^ck,  90  App.  Div.  43,  affirmed. 

(Argued  March  21.  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 21,  1904,  in  favor  of  defendants,  upon  the  submission  of 
a  controversy  under  sections  1279  to  1281  of  the  Code  of  Civil 
Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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David  Ackerman  for  appellant.  Plaintiff's  right  to  dower 
has  not  been  barred  by  the  Statute  of  Limitations.  {Hamil- 
ton V.  R.  Ins,  Co,,  159  N.  Y.  327 ;  Haydm  v.  Piet^ce,  144 
N.  T.  512 ;  KyU  v.  KyU,  67  N.  Y.  407 ;  Titus  v.  Poole,  145 
N.  Y.  414;  FowUr  v.  Wood,  78  Hun,  304;  150  N.  Y.  584; 
Simonson  v.  Nafis,  36  App.  Div.  473 ;  HuTbert  v.  Clarice, 
128  N.  Y.  295  ;  Watkins  v.  Heed,  30  Fed.  Rep.  908 ;  Wright 
V.  Strauss,  73  Ala.  227;  Wright  v.  Preston,  55  Ala.  670.) 
The  defendants  are  in  error  in  their  contention  that  the  limi- 
tation has  expired  because  the  ease  does  not  disclose  that  an 
alleged  occupant  of  the  premises  was  also  a  non-resident. 
{Finnegan  v.  Carraher,  47  N.  Y.  493 ;  Fearing  v.  Irwin,  55 
N.  Y.  490 ;  Fosgate  v.  //.  Mfg,  Co.,  12  N.  Y.  580 ;  BroioneU 
V.  Town  of  Greenwich,  114  N.  Y.  527.) 

Henry  Hill  Pierce  and  Harry  E,  Lee  for  Peter  W.  Pick, 
respondent.  Plaintiffs  claim  to  dower  has  become  barred 
under  the  terms  of  section  1596  of  the  Code  of  Civil  Pro- 
cedure. {Sayre  v.  Wisner,  8  Wend.  661 ;  Ward  v.  Kilts,  12 
Wend.  137 ;  Kyle  v.  Kyle,  67  K  Y.  400 ;  Cudd  v.  Jones, 
63  Hun,  142.)  Even  if  non-residence  of  a  defendant  pre- 
vents the  running  of  tlie  Statute  of  Limitations  against  claims 
for  dower,  it  is  evident  that  where  the  actual  occupant  of  the 
premises  (who  is  the  only  indispensable  party  defendant  to  an 
action  for  dower)  is  not  shown  to  have  been  a  non-resident, 
the  non-residence  of  other  persons  is  immaterial  and  will  not 
prevent  the  statute  from  running.  {Ellicott  v.  Mosier,  7  N. 
Y.  201 ;  Chamberlain  v.  Chatnberlain,  43  N.  Y.  424 ;  Stewart 
V.  Smith,  1  Keyes,  59.) 

Herbert  M,  Johnston  and  George  W.  Mc Adams  for  Anna 
M.  C.  Breckwedel,  respondent.  The  plaintiff's  claim  to  dower 
is  barred  by  the  provisions  of  section  1596  of  the  Code  of 
Civil  Procedure,  and  the  time  therein  stated  is  not  extended 
or  qualified  by  section  401  of  the  said  Code.  {Ilayden  v. 
Piaroe,  144  N.  Y.  512 ;  Titus  v.  Pooh,  145  K  Y.  414 ; 
Hamilton  v.  R,  Itis,  Co.,  156  N.  Y.  327 ;  Dudley  v.  May- 
15 
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hewy  3  K  T.  14;  Matter  of  N.  Y.,  Z.  E.  dk  W.  JR.  R,  Co., 
110  K  Y.  379 ;  Isaacs  v.  Isaacs,  10  Daly,  306 ;  Matter  of 
Weeks,  1  Civ.  Pro.  Eep.  164 ;  Smith  v.  B.  S.  Bank,  101 
K  Y.  62;  Herring  v.  iT.  T.,  Z.  K  <&  W.  R.  R.  Co.,  105 
N.  Y.  389 ;  People  ex  rel.  v.  Comrs.,  etc.,  of  Brooklyn,  106 
N.  Y.  68 ;  PeopU  ex  rd.  v.  AngU,  109  N.  Y.  675.) 

Baktlett,  J.  The  case  embodied  in  this  snbmifision  is  for 
dower  in  certain  real  estate  situated  in  the  city  of  New  York. 

The  plaintiff  is  the  widow  of  the  late  John  H.  Wetyen, 
who  died  March  29th,  1863,  seized  in  fee  simple  of  the  real 
estate  in  question.  The  plaintiff  was  married  sometime  pre- 
vious to  the  year  1850  in  the  city  of  New  York.  There  were 
four  children  of  the  marriage,  one  daughter,  Anna  M.  C,  and 
three  sons,  all  of  whom  survived  their  father. 

The  deceased  left  a  last  will  and  testament,  which  is  set 
forth  in  the  submission  herein,  but  its  terms  are  not  material, 
as  no  question  respecting  the  same  is  raised  by  either 
counsel. 

Prior  to  1880  the  plaintiff's  daughter,  Anna  M.  C.  Wetyen, 
married  Peter  W.  Fick,  and  a  daughter  was  born  to  them, 
Anna  M.  Fick.  Anna  M.  Wetyen,  the  mother,  took  title  to 
a  portion  of  the  real  estate  in  question  under  the  will  of  her 
father,  and  upon  her  death  in  1880  her  husband,  Peter  W^ 
Fick,  one  of  the  defendants  herein,  became  a  tenant  by  the 
curtesy  in  the  real  estate  of  which  she  died  seized. 

It  is  unnecessary  to  refer  to  tlie  details  in  tlie  chain  of  title 
vesting  the  fee  of  this  entire  real  estate,  in  which  dower  is 
now  claimed,  in  the  defendant  Anna  M.  Fick,  the  grand- 
daughter of  the  plaintiff. 

The  plaintiff  and  her  children  resided  in  the  city  of  New 
York  for  eight  years  after  the  death  of  her  husband  on  March 
29th,  1863.  She  then  removed  to  New  Jersey  taking  her  chil- 
dren with  her.  All  the  parties,  both  plaintiff  and  defendants, 
have  since  resided  in  the  state  of  New  Jersey,  with  the  excep- 
tion that  for  one  year  the  defendants  herein  lived  in  the  city 
of  New  York. 
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It  appears  by  the  submission  as  follows :  "  Since  the  death 
of  said  Anna  in  1880  the  defendants  have  collected,  received 
and  used  for  their  own  beneiit  all  the  rents  and  profits  from 
the  premises  in  question  and  are  now  in  possession  of  said 
premises  and  claim  title  thereto." 

It  further  appears  that  no  demand  was  made  bj  the  plain- 
tiff for  her  dower  until  the  21:th  day  of  March,  1903,  which 
was  forty  yeai*s  lacking  five  days  after  the  death  of  her 
husband. 

Several  questions  were  submitted  under  this  agreed  case, 
but  the  principal  one  is  whether  the  plaintiff's  claim  for  dower 
is  barred  by  the  Statute  of  Limitations.  The  limitation  of 
the  action  for  dower  is  contained  in  the  Code  of  Civil  Proced- 
ure, section  1596,  which  reads  as  follows : 

"  An  action  for  dower  must  be  commenced  by  a  widow, 
within  twenty  years  after  the  death  of  her  husband  ;  but  if 
she  is,  at  the  time  of  his  death,  either: 

"  1.  Within  the  age  of  twenty -one  years ;  or 

"  2.  Insane  ;  or 

"  3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disabiHty  is  not  a  part  of  the  time 
limited  by  this  section.  "  And  if,  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twenty  years,  the  owner  or  owners  of  the  land  subject  to  such 
dower,  being  in  possession,  shall  have  recognized  such  claim  of 
dower  by  any  statement  contained  in  a  writing  under  seal,  sub- 
8cril)ed  and  acknowledged  in  the  manner  entitling  a  deed  of  real 
estate  to  be  recorded,  or  if  by  any  judgment  or  decree  of  a  court 
of  record  within  the  same  time  and  concerning  the  lands  in  ques- 
tion, wherein  such  owner  or  owners  were  parties,  such  right  of 
dower  shall  have  been  distinctly  recognized  as  a  subsisting 
claim  against  said  lands,  the  time  after  the  death  of  her  hus- 
band, and  previous  to  such  acknowledgment  in  writing  or 
such  recognition  by  judgment  or  decree,  is  not  a  part  of  the 
time  limited  by  this  section." 

This  section  thus  provides  that  an  action  for  dower  must  be 
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commenced  by  the  widow  within  twenty  years  after  the  death 
of  her  husband,  subject  to  certain  exceptions.  It  also  points 
out  the  manner  in  which  the  twenty  years'  limitation  may  be 
extended  twenty  years  more. 

It  is  the  claim  of  the  plaintiff,  appellant,  that  although  the 
twenty  years  by  this  section  have  apparently  run  against  her, 
as  there  was  no  extension  of  the  period  of  limitation  by  writing 
or  judgment,  yet,  nevertheless,  the'  running  of  the  statute  was 
prevented  by  the  fact  that  at  no  time  since  her  husband's 
death  have  the  defendants  resided  in  the  state  of  New  York 
for  twenty  years.  This  claim  is  based  on  the  provisions  of 
chapter  4  of  the  Code  of  Civil  Procedure,  entitled  "  Limita- 
tion of  the  time  of  enforcing  a  civil  remedy." 

Two  sections  contained  in  title  three  of  this  chapter,  which 
is  entitled  "general  provisions,"  are  relied  upon.  Section  401 
reads  in  part  as  follows :  "  If,  when  the  cause  of  action  accrues 
against  a  person,  he  is  without  the  state,  the  action  may  be 
commenced  witliin  the  time  limited  therefor,  after  his  return 
into  the  state." 

Exceptions  are  contained  in  title  three,  qualifying  the  time 
fixed  for  the  running  of  the  statute  in  various  cases. 

Section  414  of  this  title  is  headed,  "  Cases  to  whicli  this 
chapter  applies,"  and  reads  in  part  as  follows:  "The  pro- 
visions of  this  chapter  apply,  and  constitute  the  ordi/  rules  of 
ZiV«.*7a^io7i  applicable,  to  a  civil  action  or  special  proceeding, 
except  in  one  of  the  following  cases :  (1)  A  case,  where  a 
different  limitation  is  specially  prescribed  hy  Imv^  or  a  shorter 
limitation  is  prescribed  by  the  written  contract  of  the  parties." 
The  remaining  provisions  of  this  section  are  immaterial  at 
this  time. 

It  is  the  contention  of  the  counsel  for  plaintiff  that  section 
1596  is  not  within  the  exception  of  section  414,  and  conse- 
quently section  401  applies. 

The  counsel  for  defendants  argues  that  section  1596  was 
intended  to  be  complete  in  itself,  and  falls  within  the  excep- 
tion of  section  414,  subdivision  1,  above  quoted,  as  it  contains 
a  different  limitation  specially  prescribed  by  law. 
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In  order  to  answer  the  question  now  submitted  it  is  neces- 
sary briefly  to  consider  the  history  of  the  Statute  of  Limita- 
tions applicable  to  the  action  for  dower.  At  common  law 
and  under  the  revised  laws  of  this  state  there  was  no  statute 
of  limitation  applicable  to  an  action  for  dower  and  the  widow 
had  lier  entire  lifetime  in  which  to  enforce  that  right.  In  the 
revision  of  the  statutes  of  1827  the  commissioners  inserted  a 
new  section  in  the  title  treating  of  estates  in  dower,  reading 
as  follows :  "  Section  18.  A  widow  shall  demand  her  dower 
within  twenty  years  after  the  death  of  her  husband  ;  but  if, 
at  the  time  of  such  death,  she  be  under  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge  or  con- 
viction, the  time  during  which  such  disability  continues,  shall 
not  form  any  part  of  the  said  term  of  twenty  yeara."  (1  R.  S. 
[Ist  ed.]  742.) 

In  the  report  of  the  commissioners  to  revise  the  statute  law 
for  1827  (p.  75 ;  5  Edmunds'  R.  S.  [edition  of  1863],  p.  334), 
they  submitted  the  following  note,  referring  to  section  18, 
above  quoted :  "  I  R.  L.,  p.  60,  §  1,  allows  a  widow  her  life- 
time to  prosecute  for  her  dower.  By  the  revised  Statute  of 
Limitations,  a  woman  must  demand  every  other  estate  in  lands 
to  which  she  may  be  entitled,  within  twenty  years,  subject  to 
the  exceptions  contained  in  the  preceding  section.  If  it  be 
an  object  in  any  case  to  quiet  titles,  to  protect  honest  pur- 
chasers, and  to  excite  to  a  vigilance  equally  beneficial  to  the 
claimant  and  to  others,  it  is  conceived  that  this  case  requires 
the  necessary  provisions  to  attain  it,  as  much,  if  not  more,  than 
any  other." 

We  have  here  set  forth  the  reason  of  the  revisers,  in  creat- 
ing this  limitation  as  to  actions  for  dower,  which  was  to  quiet 
titles,  to  protect  honest  purchasers  and  to  excite  to  a  vigilance 
equally  beneficial  to  the  claimant  and  to  others. 

When  the  Code  of  Civil  Procedure  was  enacted,  section  18, 
above  quoted,  was  incorporated  into  the  first  part  of  section 
1396,  with  slight  verbal  changes  not  affecting  the  general 
meaning.  The  section  remained  a.s  so  enacted  until  amended 
in  an  important  particular  in  1882  (Chap.  277,  p.  344),  when 
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was  added  the  following :  "  And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twenty  years,  the  owner  or  owners  of  the  lands  subject  to  such 
dower  being  in  possession,  shall  have  recognized  such  claim  of 
dower  by  any  statement  contained  in  a  writing  under  seal, 
subscribed  and  acknowledged  in  the  manner  entitling  a  deed 
of  real  estate  to  be  recorded,  or  if  by  any  judgment  or  decree 
of  a  court  of  record  within  the  same  time  and  concerning 
the  land  in  question,  wherein  such  owner  or  owners  were 
parties,  such  right  of  dower  shall  have  been  distinctly  recog- 
nized as  a  subsisting  claim  against  said  lands,  the  time  after 
the  death  of  her  husband,, and  previous  to  such  acknowledg- 
ment in  writing  or  such  recognition  by  judgment  or  decree, 
is  not  a  part  of  the  time  limited  by  this  section." 

It  was  undoubtedly  the  intention  of  the  legislature  of  1882 
in  adding  this  amendment,  to  embody  in  the  section  provisions 
calculated  to  more  completely  carry  out  the  intention  of  the 
revisers  as  expressed  in  their  report  in  1827,  to  quiet  titles,  to 
protect  honest  purchasers  and  to  excite  to  a  vigilance  equally 
beneficial  to  the  claimant  and  to  others. 

A  careful  reading  of  this  amendment  discloses  that  the 
legislature  intended  the  Statute  of  Limitation  in  the  action  for 
dower  should  be  contained  in  one  section  wherein  a  different 
limitation  was  specially  prescribed  by  law  within  the  excep- 
tion of  section  414  of  the  Code,  subdivision  1.  That  is  to 
say,  the  section,  as  thus  amended,  provided  an  original  limi- 
tation of  twenty  years,  but  upon  the  last  day  of  the  twenty 
years  it  was  rendered  possible  for  the  owner  of  the  land  sub- 
ject to  dower  being  in  possession  to  recognize  the  claim  of 
dower  in  a  writing  under  seal  subscribed  and  acknowledged  in 
the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
the  claim  of  dower  could  be  recognized  by  any  judgment  or 
decree  of  a  court  of  record  within  the  same  time  and  con- 
cerning the  land  in  question  and  wherein  the  owner  thereof 
was  a  party. 

In  cjise  of  recognition  in  either  form  thus  pointed  out,  the 
twenty  years  intervening  between  the  death  of  the  husband 
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of  the  widow  and  the  date  of  the  writing  or  judgment  is  not 
a  part  of  the  time  limited  by  this  section.  In  other  words,  it 
was  possible  for  the  parties  in  interest  to  double  the  time  of 
limitation  mentioned  in  the  statute,  making  it  forty  years 
instead  of  twenty,  and  in  legal  contemplation  a  special 
limitation. 

The  object  of  requiring  the  writing  to  be  under  seal  and 
acknowledged  in  the  manner  prescribed  for  the  execution  of 
a  deed,  or  by  judgment  or  decree  of  a  court  of  record, 
obviously  was  to  make  the  extension  of  time  a  matter  of 
record  so  that  any  one  taking  title  to  real  estate,  encountering 
a  dower  right,  could,  by  consulting* the  provisions  of  the  Code 
and  the  records  of  the  county,  ascertain  whether  or  not  such 
claim  of  dower  was  valid  and  existing. 

If,  as  is  claimed  by  plaintiff,  tlie  intention  of  the  legislature 
was  to  apply  to  this  section  the  provisions  of  section  401 
which  stops  the  running  of  the  statute  when  the  defendant  is 
without  the  state,  it  would  necessitate  investigation  as  to  a 
claim  for  dower,  the  validity  of  which  could  not  be  ascertained 
by  an  examination  of  the  records.  It  would  require  a  search 
in  a  foreign  jurisdiction  to  ascertain  if  the  interested  parties 
had  lived  there,  and  if  so,  how  long,  whether  living  or  dead, 
their  present  residence  and  other  details  that  could  only  be 
preserved  in  affidavit  form,  and  at  best  very  unsatisfactory 
when  incorporated  into  an  abstract  of  title.  In  many  instances 
it  is  highly  probable  that  it  would  be  impossible,  after  the  lapse 
of  years,  to  follow  out  such  inquiries  with  a  fair  measure  of 
success. 

In  construing  this  section  limiting  actions  for  dower,  an 
important  question  of  public  policy  is  involved,  which  dis- 
tinguishes it  from  any  other  provisions  of  the  Code  dealing 
with  the  subject  of  limitations.  This  question  of  public  pol- 
icy is  set  forth  in  the  revisers'  notes  already  quoted,  and  is 
further  evidenced  by  the  amendment  of  the  section  in  1882. 
If  the  argument  of  the  counsel  for  plaintiff,  appellant,  is 
sound,  it  would  practically  defeat  the  object  of  the  revisers. 

We  have  considered  the  question  thus  far  under  the  assump- 
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tion  that  the  tenant  by  the  curtesy  and  the  owner  of  the  fee, 
although  residing  in  the  state  of  New  Jersey  for  more  than 
twenty  years,  are  necessary  parties  to  this  action. 

An  action  for  dower  seeks  to  determine  an  estate  in  land, 
and  according  to  the  present  provisions  of  the  Code,  which 
are  substantially  a  re-enactment  of  the  Revised  Statutes  upon 
the  same  subject,  the  occupant  of  the  premises  must  be  made 
defendant  in  the  action. 

Section  1597  of  the  Code,  entitled,  "  Against  whom  action 
to  be  brought,"  reads  as  follows :  "  Where  the  property,  in 
which  dower  is  claimed,  is  actually  occupied,  the  occupant 
thereof  must  be  made  defendant  in  the  action.  Where  it  is 
not  so  occupied,  the  action  must  be  brought  against  some  per- 
son exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  V)f  the  commence- 
ment of  the  action." 

We  have  already  pointed  out  that  the  submission  contains 
the  following  clause  :  "  Since  the  death  of  said  Anna,  in  1880, 
the  defendants  have  collected,  received  and  used  for  their 
own  benefit  all  the  rents  and  profits  from  the  premises  in 
question  and  are  now  in  possession  of  said  premises  and  claim- 
ing title  thereto." 

We  have  here  a  clear  period  of  twenty  years  after  1880 
when  these  defendants  were  residents  of  the  state  of  New  Jer- 
sey, and  during  that  time  had  collected  all  the  rents  and 
profits  from  the.  premises  in  question.  The  rents  and  profits 
could  not  have  been  so  collected  unless  there  had  been  a  ten- 
ant in  the  premises.  It,  therefore,  follows  that  the  widow 
could  at  any  time  have  instituted  this  action  for  dower  by 
making  the  tenant  a  party. 

In  EUieott  v.  Mosier  (7  N.  Y.  201)  Chief  Judge  Ruqgles, 
writing  at  a  time  when  the  widow  could  maintain  ejectment 
for  her  dower,  said :  "  Before  the  adoption  of  the  Revised 
Statutes,  the  plaiutiflPs  remedy  at  law  would  have  been  by  an 
action  of  dower.  The  object  of  that  action  is,  to  obtain  or 
compel  an  assignment  of  dower  by  the  heir,  or  other  owner  of 
the  land  subject  to  the  widow's  right.     It  could,  therefore,  be 
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brought  only  against  the  owner  or  the  tenant  of  the  freehold. 
No  other  person  could  assign  the  dower,  [flurd  v.  Grants 
3  Wend.  340 ;  Park  on  Dower,  265 ;  Coke's  Littleton,  35a ; 
BeddingfonV s  Case^  9  Coke,  17.)  The  action  of  dower  was 
abolished  in  1830  and  the  action  of  ejectment  substituted  in 
its  place.  (2  R.  S.  303,  §§  2, 4  and  304,  310,  313.)  By  section 
four  the  action  must  be  brought  against  the  actual  occupant 
of  the  land  if  there  be  one,  and  in  terms  this  section  applies 
as  well  to  actions  of  ejectment  for  dower  as  to  other  actions 
of  ejectment.  The  consequence  is  that  in  a  case  where  the 
premises  in  which  dower  is  claimed  are  in  the  actual  occu- 
pation of  a  tenant  for  years,  the  action  of  ejectment  for 
dower,  if  it  can  be  sustained  at  all,  must  be  brought  against 
the  •  actual  occupant  and  not  against  the  tenant  of  the 
freehold." 

This  practice  has  been  perpetuated  in  the  Code  of  Civil 
Procedure,  as  above  quoted,  and  regulates  the  necessary 
parties  in  the  widow's  action  for  dower. 

Furthermore,  if  we  assume  that  there  was  a  period  of  time 
when  there  was  no  occupant  of  the  premises,  or  any  person 
exercising  acts  of  ownership  thereupon,  and  the  plaintiff  had 
been  compelled  to  join  as  defendant  the  non-resident  person 
claiming  title  thereto,  the  situation  would  present  no  obstacle 
to  the  widow  immediately  beginning  her  action,  as  service 
could  be  made  by  publication  under  section  438  of  the  Code, 
subdivision  5,  which  provides  that  the  service  by  publication 
can  be  made  "  where  the  complaint  demands  judgment,  that 
the  defendant  be  excluded  from  a  vested  or  contingent  interest 
in  or  lien  upon,  sj)ecific  real  or  personal  property  within  tlie 
state ;  or  that  such  an  interest  or  lien  in  favor  of  either  party 
be  enforced,  regulated,  defined,  or  limited ;  or  otherwise 
affecting  the  title  to  such  property." 

It  is,  therefore,  clear  that  the  Statute  of  Limitations  has  run 
against  the  plaintiff  and  her  claim  for  dower  is  consequently 
barred. 

The  plaintiff's  counsel  raises  the  further  point  that  the 
former  decisions  of  this  court  are  controlling  and  hold  that 
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section  401  applies  to  section  1596.  Tliree  cases  are  cited  as 
sustaining  this  claim,  viz. :  Ilayden  v.  Pierce  (14:i  N.  Y.  512) ; 
Titic8  V.  Poole  (145  N.  Y.  414) ;  Hamilton  v.  Royal  Ins.  Co. 
(156  K  Y.  327). 

In  the  Pierce  and  Poole  cases  the  question  arose  under 
section  1822  of  the  Code,  which  provides  in  substance  that  an 
action  on  a  claim  against  the  estate  of  a  decedent  which  has 
been  disputed  or  rejected  must  be  brought  within  the  period 
of  six  months. 

In  the  Pierce  case  it  was  claimed  tlmt  section  401  applied, 
which  provides  that  if  when  a  cause  of  action  accrues  against 
a  person  he  is  without  the  state,  the  action  may  be  commenced 
within  the  time  limited  therefor  after  his  return  into  the 
state. 

In  the  PooU  case  it  was  argued  that  section  405  of  the 
Code  applied,  which  provides  that:  "If  an  action  is  com- 
menced within  the  time  limited  therefor,  and  a  judgment 
tlierein  is  reversed  on  appeal,  without  awarding  a  new  trial, 
or  the  action  is  terminated  in  any  other  manner  than  by  a 
voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final  judgment  upon  the 
merits ;  the  plaintiflF,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited, 
and  within  one  j'ear  after  such  a  reversal  or  termination." 

Both  of  these  cases  involved  the  construction  of  section 
414.  It  was  conceded  that  if  section  1822  could  be  regarded 
as  establishing  a  different  limitation,  specially  prescribed  by 
law,  within  the  language  of  section  414,  then  the  sections 
arresting  the  running  of  the  Statute  of  Limitations  could  not 
affect  the  situation  and  defendants'  defense  of  the  statute  would 
have  to  be  sustained. 

In  the  Poole  case  Chief  Judge  Andrews  said  (145  N.  Y. 
at  p.  423),  referring  to  section  414 :  "  That  section  so  far  as  it 
affects  the  question  now  under  consideration  is  as  follows : 
'  Section  414.  The  provisions  of  this  chapter  apply  and  con- 
stitute the  only  rules  of  limitation  applicable  to  a  civil  action 


1904.]  Wetyen  v.  Fiok.  235 


N.  Y.  Rep  ]        Opinion  of  the  Court,  per  Bartlktt,  J. 


or  special  proceeding  except  in  one  of  the  following  cases : 
(1)  A  case  where  a  diflEerent  limitation  is  specially  prescribed  by 
law  or  a  shorter  limitation  is  prescribed  by  the  written  con- 
tract of  the  parties.'  The  general  purpose  of  the  exception 
in  this  section  seems  plain.  It  was  to  preserve  limitations 
prescribed  by  special  statute  or  by  the  contract  of  parties,  and 
to  prevent  any  misapprehension  that  actions  subject  to  special 
limitations  by  statute  or  contract  were  affected  by  the  periods 
of  limitation  prescribed  in  chapter  four  in  the  several  classes 
of  action  therein  specified.  The  statutes  prescribing  special 
and  unusual  limitations  are  numerous." 

In  the  Harnilt&n  case  the  question  arose  under  a  short  stat- 
ute of  limitation  contained  in  the  standard  policy  of  fire 
insurance,  and  it  was  there  claimed  that,  notwithstanding  the 
provisions  of  section  414  of  the  Code,  section  399  applied 
and  prevented  the  nmning  of  the  contract  period  of  limita- 
tion. The  latter  section  provides,  in  substance,  that  an  attempt 
to  commence  an  action  in  a  court  of  record  is  equivalent  to 
the  commencement  of  it  within  each  provision  of  chapter  four 
of  the  Code,  which  limits  the  time  for  commencing  an  action 
when  the  summons  is  delivered  to  the  sheriff  of  the  proper 
county  with  the  intent  that  it  shall  be  actually  served. 

In  the  above  cases  the  question  was  considered  whether  a 
period  of  limitation,  standing  by  itself  in  a  section  of  the 
Code,  or  a  contract  of  the  parties,  could  be  regarded  as  creat- 
ing such  a  special  and  unusual  limitation  as  to  bring  it  within 
the  exception  contained  in  section  414,  subdivision  1.  It  was 
held  that  to  treat  a  period  of  limitation  standing  by  itself  as 
subject  to  no  statutory  exceptions  whatever  would  be  to  work 
gross  injustice  and  to  ignore  the  plain  intention  of  the 
legislature. 

In  the  case  at  bar  we  have  already  given  in  detail  the 
reasons  that  have  led  us  to  the  conclusion  that  section  1596  of 
the  Code  stands  by  it«elf  and  contains  a  different  and  unusual 
li!nitation,  specially  prescribed  l)y  law,  and  consequently  is 
not  affected  by  the  provisions  of  chapter  four  of  the  Code, 
which  deals  with  the  hmitation  of  the  time  of  enforcing  a  civil 
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remedy,  and  that  it  clearly  falls  within  the  exception  of  sec- 
tion 414  of  the  Code,  subdivision  1. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  defendants  separately  appearing. 

Parker,  Ch.  J.,  Gray,  O'Brien  and  Haiuht,  JJ.  (and 
Martin  and  Cullen,  JJ.,  in  result),  concur. 

Judgment  affirmed. 


Frank  B.  Hawkins  et  al.,  Respondents,  v.  Mapes-Reeve 
Construction  Company,  Defendant,  and  American  Bond- 
ing AND  Trust  Company  of  Baltimore  CrrY,  Appellant. 

1.  New  York  (City  of) — Mechanic's  Lien  upon  Gouverneur  Hos- 
pital—  What  Is  Sufficient  Service  op  Notice  op,  under  Lien  Law 
(L.  1897,  Ch.  418,  §  12).  Under  the  Lien  Law  (L.  1897,  ch.  418,  §  12)  a 
notice  of  mechanic's  lien  against  an  addition  to  Gouverneur  Hospital  in  the 
city  of  New  York,  authorized  to  be  erected  by  the  commissioners  of  the 
sinking  fund  (L.  1894,  ch.  703,  arad.  L.  1895,  ch.  3^9),  filed  with  the  comp- 
troller, who  was  not  only  the  chief  financial  officer  of  the  city,  but  was  also 
a  commissioner  of  the  sinking  fund,  is,  in  the  absence  of  statutory  or  rec- 
ord evidence  that  there  was  a  regular  official  head  to  that  body,  a  valid 
service  upon  the  board. 

2.  Same  —  Non-joinder  of  Parties  Dependant.  A  plea  of  non- 
joinder of  proper  parties  defendant  without  pointing  out  the  precise 
defect  or  bringing  the  matter  to  the  attention  of  the  trial  court,  or  show- 
ing that  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  an  additional  party,  is  ineffectual. 

3.  Transfer  op  Interest  Pendente  Lite  — Code  Civ.  Pro.  §756. 
Where  a  contract  to  furnish  labor  and  material  has  been  transferred  by  an 
assignment  which  is  to  become  absolute  only  upon  certain  contingencies 
which  do  not  eventuate  until  after  the  commencement,  by  the  assignor,  of 
an  action  growing  out  of  the  contract,  he  may,  under  section  756  of  the 
Code  of  Civil  Procedure,  continue  the  action  unless  the  court  directs  the 
substitution  or  joinder  of  the  assignee  as  a  party. 

Hawkins  v.  Mapes-Reeve  Construction  Co.,  82  App.  Div.  72,  affirmed. 

(Argued  March  18,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
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11,  1903,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUicmi  F.  Kimher  and  Charles  De  Hart  Brower  for 
appellant.  The  notice  of  lien  was  rmproperly  tiled,  and  there 
can  be  no  recovery  against  the  surety.  {Bell  v.  Mayor^  etc.^ 
105  N.  Y.  139;  T,  P.  Co.  v.  Bd,  of  Education,  15  Misc. 
Rep.  58;  Foster  v.  Schneider^  50  Hun,  151;  Damdshurgh 
v.  K,,  etc.,  Co.,  90  K  Y.  526  ;  Morton  v.  Tacher,  145  N.  Y. 
244 ;  Ringle  v.  Mathieson,  10  App.  Div.  274  ;  17  App.  Div. 
374;  Ward  v.  KilpatricTc,  85  N.  Y.  413  ;  White  v.  Living- 
st07i,  69  App.  Div.  361 ;  Breen  v.  Lennon,  10  App.  Div.  361 ; 
Haven  v.  Smith,  76  Hun,  60.)  The  city  of  New  York  was  a 
necessary  party  defendant.  {Garland  v.  Van  Renssela^er,  71 
Hun,  2 ;  Yon  Den  Driesch  v.  Rohrig,  45  App.  Div.  526  ; 
Brandt  v.  Radley,  23  N.  Y.  Supp.  277 ;  Morton  v.  TucJcer, 
145  N.  Y.  244 ;  Sheffield  v.  RoUnson,  73  Hun,  173  ;  Parson 
V.  Ifoses,  40  App.  Div.  58 ;  S.  C.  Co.  v.  Amott,  152  N.  Y. 
584;  Damdshurgh  v.  K.,  etc.,  Cb.,  90  N.  Y.  526.)  Plain- 
tiffs'  lien  never  attached  by  reason  of  assignment  of  claim. 
{RoUins  V.  Cross,  45  N.  Y.  771 ;  Roberts  v.  Fowler,  3  E.  D. 
Smith,  632 ;  Ogden  v.  Alexander,  140  N.  Y.  356 ;  Brown  v. 
Rowers,  53  App.  Div.  251 ;  Hayes  v.  Tlathorn,  74  N.  Y. 
486 ;  Slieridan  v.  Mayor,  etc.,  68  Is^.  Y.  30 ;  Considerant  v. 
Brisbane,  22  N.  Y.  389 ;  Cmyimings  v.  Morris,  25  N.  Y. 
625 ;  Allen  v.  Brown,  44  N.  Y.  228 ;  Meeker  v.  Claghonc, 
44  N.  Y.  349.) 

Leo  Everett  and  Charles  M.  Hough  for  respondents.  The 
notice  of  lien  was  properly  filed.  {Bell  v.  Mayor,  etc.,  105 
N.  Y.  139;  Maldey  v.  German  Bank,  174  N.  Y.  499; 
McDonald  v.  Mayor,  etc.,  170  N.  Y.  409 ;  U,  S.  Works  v. 
KUngman,  20  App.  Div.  449  ;  164  N.  Y.  589  ;  Sage  v.  5^q/^ 
ford,  42  App.  Div.  449  ;  Reeves  v.  &^^^,  47  App.  Div.  267.) 
There  is  no  defect  or  misjoinder  of  parties  defendant.    (Code 
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Civ.  Pro.  §§  490,  498.)     The  plaintiffs  were  the  real  parties 
in  interest.     (Code  Civ.  Pro.  §  756.) 

Werner,  J.  The  plaintiffs,  as  subcontractors  under  the 
Mapes-Reeve  Construction  Company,  agreed  to  furnish  all 
the  materials  and  labor  for  the  iron  and  steel  work  that  was  to 
go  into  an  addition  to  Gouverneur  Hospital,  in  the  city  of 
New  York,  at  the  price  of  $13,400.  It  is  conceded  that  this 
sub-contract  was  never  fully  performed  by  tlie  plaintiffs,  but 
they  claim  that  it  was  unjustifiably  terminated  by  the  Mapes- 
Reeve  Construction  Company,  while  the  latter  contends  that 
the  plaintiffs  abandoned  the  work  without  cause.  The  plain- 
tiffs filed  a  notice  of  lien  which  was  later  discharged  upon  the 
giving  of  an  undertaking  for  that  purpose  by  the  defendant 
American  Bonding  and  Trust  Company. 

At  Special  Term  it  was  held  upon  conflicting  evidence  that 
the  Mapes-Reev^e  Company  was  at  fault  in  refusing  to  make 
j>ayments  to  plaintiffs  as  they  became  due,  and  in  neglecting 
to  provide  them  with  the  detail  drawings  necessary  to  enable 
them  to  complete  the  work.  This  finding  of  fact  was  followed 
by  the  legal  conclusion  that  the  plaintiffs  were  entitled  to 
judgment  for  the  sum  of  $2,963.15,  with  interest  and  costs. 
The  judgment  entered  upon  this  decision  was  affirmed  at  the 
Appellate  Division  by  a  divided  court.  Having  ascertained 
from  the  record  that  there  is  some  evidence  to  support  the 
findings  of  fact  made  at  Special  Term,  we  have  reached  the 
limit  of  our  power  to  investigate  the  facts.  The  question 
whether  there  is  any  evidence  to  support  a  finding  of  fact  is 
one  of  law  reviewable  by  this  court.  When  there  is  such 
evidence  the  question  is  no  longer  one  of  law,  and  the  deci- 
sion of  the  courts  below  upon  the  facts  is  final  even  though  it 
may  be  erroneous.     {Ostrom  v.  Greene^  161  N.  Y.  353.) 

There  are  other  questions  of  law  presented  for  our  consid- 
eration, however,  which  we  have  jurisdiction  to  review  and 
these  we  will  briefly  discuss. 

1.  The  American  Bonding  and  Trust  Company,  which 
alone  has  appealed  from  the  judgment  below,  contends  that 
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there  should  have  been  no  recovery  against  it  because  plaintiffs' 
notice  of  lien  was  improperly  filed.  At  Special  Term  it  was 
held  that  the  lien  was  properly  filed.  At  the  Appellate  Divi- 
sion the  contrary  view  was  taken,  but  the  judgment  for  the 
plaintiffs  was  upheld  (a)  under  section  3412  of  the  Code  of 
Civil  Procedure  which  provides,  in  substance,  that  if  a  lienor 
shall  fail  for  any  reason  to  establish  a  valid  lien,  he  may 
recover  judgment  in  an  action  to  enforce  or  foreclose  a 
mechanic's  lien  against  any  party  to  the  action  for  any  sum 
that  he  might  recover  in  an  action  on  contract,  and  (b)  that 
the  bond  given  by  the  appellant  surety  company  was  broad 
enough  to  secure  the  payment  of  such  a  judgment. 

In  determining  whether  plaintiffs'  notice  of  lien  was  prop- 
erly filed,  two  considerations  are  to  be  borne  in  mind.  The 
first  is  that  the  statute  (Ch.  703,  L.  1894;  amended,  ch.  399^ 
L.  1895)  autliorizing  the  addition  to  Gouverneur  Hospital,  for 
which  the  plaintiffs'  labor  and  materials  were  furnished,  does 
not  clearly  designate  any  board,  body  or  official  as  having 
charge  of  the  work  and  it  is,  therefore,  difficult  if  not  impos- 
sible to  decide  with  whom  the  notice  of  Hen  was  to  be  filed ; 
the  second  is  that  the  Lien  Law  is  to  be  construed  liberally  to 
secure  the  beneficial  interests  and  purposes  thereof,  and  that  a 
substantial  compliance  with  its  terms  shall  be  sufficient  for  the 
validity  of  a  lien  and  to  give  jurisdiction  to  the  courts  to 
enforce  the  same.     (Sec.  22,  ch.  418,  L.  1897.) 

Under  tlie  statute  providing  for  the  erection  of  an  addition 
to  Gouverneur  Hospital,  the  commissioners  of  the  sinking 
fund  were  authorized  and  directed,  when  required  by  the 
board  of  estimate  and  apportionment,  to  set  apart  a  portion 
of  Gouverneur  slip  and  to  erect  thereon  an  addition  to  Gouv- 
erneur Hospital.  The  commissioners  of  the  sinking  fund  were 
empowered  to  employ  an  architect  and  to  make  contracts,  but 
the  work  was  to  be  done  under  the  supervision  of  the  super- 
intendent of  public  works  of  the  city  of  New  York.  The 
latter  was  to  certify  to  the  commissionei's  of  tlie  sinking  fund 
any  contractor's  delay  or  abandonment  of  work,  and  any  will- 
ful violation  of  the  contract,  and  in  such  case  the  said  com- 
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missioners  were  required  to  give  notice  to  the  sureties  of  the 
defaulting  contractor,  to  the  end  that  the  work  should  either 
be  properly  and  expeditiously  proceeded  with  by  the  con. 
tractor,  or  completed  by  the  commissioner  of  public  works 
with  the  consent  of  the  commissioner  of  the  sinking  fund, 
according  to  the  contingencies  specified  in  the  statute. 

Section  204  of  the  charter  of  New  York  city  designates  as 
commissioners  of  the  sinking  fund,  the  mayor,  comptroller, 
chamberlain,  president  of  the  council  and  chairman  of  the 
finance  committee  of  the  board  of  aldermen,  but  it  does 
not  specify  how  the  board  of  connnissioners  of  the  sinking 
fund  shall  be  organized,  and  the  only  provipion  of  the  charter 
tliat  seems  to  be  germane  to  the  subject  is  section  1541  which, 
in  the  absence  of  any  other  specific  charter  provision,  permits 
each  municipal  board  to  choose  a  president,  treasurer  and 
chief  clerk  or  secretary. 

Section  12  of  the  Lien  Law  (Ch.  418,  L.  97)  relating  to 
public  improvements,  directs  that  notice  of  lien  shall  be  tiled 
with  the  head  of  the  department  or  bureau  havhig  charge  of 
the  construction  of  any  municipal  improvement,  and  with 
the  financial  officer  of  the  municipality. 

Plaintiffs'  lien  was  filed  with  the  comptroller,  who  is  con- 
ceded ly  the  chief  financial  officer  of  the  city,  and  with  the 
president  of  the  department  of  charities.  As  the  department 
of  charities  seems  to  have  had  nothing  whatever  to  do  with 
the  construction  of  this  public  work,  it  is  obvious  that  the  fil- 
ing of  a  notice  of  lien  with  the  president  of  that  body  was  a 
nullity.  But  the  comptroller,  in  addition  to  being  the  chief 
financial  officer  of  the  city,  was  also  a  member  of  the  board 
of  commissioners  of  the  sinking  fund  and,  in  the  absence  of 
statutory  or  record  evidence  that  there  was  a  regular  official 
head  to  that  body,  we  think  service  upon  the  comptroller 
as  a  member  thereof  was  service  upon  the  board.  It  is  to 
be  observed  that  the  statutes  of  1894  and  1895,  authorizing 
the  construction  of  the  public  improvement  upon  which  plain- 
tiffs' work  was  done,  when  read  in  connection  with  the  sec- 
tion (12)  of  the  Lien  Law,  which   specifies  the  method  of 
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serving  a  notice  of  lien  upon  a  municipality,  show  that  it  is 
by  no  means  clear  just  how  a  notice  of  lien  is  to  be  served  in 
a  case  like  the  one  at  bar.  Under  these  circumstances,  and 
in  view  of  the  liberal  construction  of  the  Lien  Law  provided 
for  in  section  22  thereof,  we  think  it  must  be  held  that  the 
plaintiffs'  notice  of  lieu  was  properly  filed,  and  to  tliat  extent 
we  feel  constrained  to  disagree  with  the  learned  Appellate 
Division.  In  this  view  of  the  case  it  is  unnecessary  to  deter- 
mine whether  the  court  below  properly  invoked  section  3412 
of  the  Code  of  Civil  Procedure  in  support  of  plaintiffs'  judg- 
ment, or  whether  the  bond  of  the  appellant  would  be  broad 
enough  to  secure  the  payment  of  the  judgment  herein  if  the 
lien  were  helcl  to  be  invalid. 

2.  The  appellant,  in  its  supplemental  answer  to  the  com- 
plaint, pleaded  a  nou-joinder  of  proper  parties  defendant; 
and  it  now  urges  that  the  city  of  New  York  was  a  necessary 
party  defendant.  It  is  true  that,  under  subdivision  3  of  section 
3402  of  the  Code  of  Civil  Procedure,  the  city  of  New  York,  as 
owner  of  the  property  against  which  the  lieu  was  tiled,  was  a 
necessary  party  defendant,  but  it  does  not  follow  that  the  omis- 
sion to  make  it  a  party  is  fatal  to  the  judgment.  The  answer 
does  not  point  out  the  precise  defect  of  parties,  as  seems  to  be 
required  by  sections  488,  490  and  498  of  the  Code  of  Civil 
Procedure,  and  it  does  not  appear  to  have  been  brought  to 
the  attention  of  the  court  during  the  progress  of  the  trial. 
Neither  was  it  shown  that  the  city  of  New  York  had  any 
such  interest  in  the  trial  that  without  its  presence  as  a  party 
a  complete  determination  of  the  controversy  could  not  be 
had,  as  was  the  case  in  Steinhach  v.  Prudential  Ins.  Co.  (172 
N.  Y.  472),  and,  under  these  circumstances,  we  think  the 
court  below  properly  held  that  the  appellant's  plea  of  non- 
joinder of  parties  was  ineffectual. 

3.  The  appellant  makes  the  further  objection  that  the 
plaintiffs  are  not  the  real  parties  in  interest.  This  objection 
is  pleaded  in  its  answer,  and  is  predicated  upon  the  fact  that 
prior  to  the  tiling  of  their  lien  the  plaintiffs  assigned  their 
contract  to  the  Plioenix  Iron  Company  as  collateral  security 
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for  materials  to  be  furnished  by  the  latter  to  be  used  on  the 
building  against  which  tlie  lien  was  subsequently  filed.  A 
contemporaneous  agreement  made  between  the  plaintifib  and 
the  Phoenix  Iron  Company  shows  that  the  assignment  was  to 
become  absolute  only  upon  the  happening  of  certain  con- 
tingencies which  did  not  eventuate  until  after  the  commence- 
ment of  this  action,  when  the  plaintiffs  executed  a  further 
transfer  to  the  same  assignee,  of  the  cause  of  action  set  forth 
in  the  complaint.  This  brings  the  case  within  the  purview  of 
section  756  of  the  Code  of  Civil  Procedure,  which  provides 
that  "  in  case  of  a  transfer  of  interest  or  devolution  of  lia- 
bility {pendente  lite)  the  action  may  be  continued  by  or 
against  the  original  party,"  unless  the  court  directs  the  trans- 
feree, etc.,  to  be  substituted  or  joined  as  a  party. 

The  judgment  should  be  afiirmed,  with  costs. 

Parkeb,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


Mary  Madigan,  as  Administratrix  of  the  Estate  of  Patrick 
Madigan,  Deceased,  v.  Oceanic  Steam  Navigation  Com- 
pany, LiMFTED,  Appellant,  Impleaded  with  Another. 

Negmgenck  —  When  Foreman  Is  Not  the  Alter  Ego  op  the  Mas- 
ter. An  employer  is  not  liable  to  a  stevedore  %vorking  in  the  hold  of  a 
vessel  until  quite  dark  for  an  injury  caused  by  the  neglect  of  a  foreman 
to  light  lamps  which  the  employer  had  provided  and  which  it  was  the 
foreman's  duty  to  light,  inasmuch  as  such  net  cannot  be  considered  as 
within  the  personal  duty  of  the  employer,  the  performance  of  which  he 
delegated  to  the  foreman,  but  is  to  be  regarded  as  within  the  line  of  a 
mere  servant's  duty  and  as  a  detail  of  the  work  in  which  the  employees 
were  all  engaged  and  with  respect  to  which  they  and  the  foreman  were 
fellow-servants. 

Madigan  v.  Oceanic  Steam  Navigation  Co.^  83  App.  Div.  306,  reversed. 

(Argued  March  25,  1904;  decided  April  26,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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17, 1903,  which  reversed  an  order  of  a  Trial  Term  setting 
aside  a  verdict  in  favor  of  plaintiff  and  granting  a  new  trial 
and  directed  judgment  on  the  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Everett  P.  Wheeler  and  Clare^ice  Bishop  Smith  for  appel- 
lant. The  evidence  was  uncontradicted  that  the  defendant 
had  done  everything  in  its  power  to  furnish  lights.  It  had  pro- 
vided them.  They  were  in  the  steamer  alongside,  and  were  in 
charge  of  a  competent  man,  who,  in  exercising  his  judgment, 
did  not  think  it  proper  to  put  them  on  the  barge.  If  there  was 
negligence  on  his  part,  it  was  negligence  of  a  fellow-servant 
of  deceased,  for  which  defendant  was  not  liable.  {Eimmer 
V.  Weber,  151  N".  Y.  417 ;  Crispin  v.  BaJMtt,  81  N.  Y.  516 ; 
McCosker  v.  Z.  L  R.  E,  Co.,  84  N.  Y.  77 ;  ZougMin  v.  State 
of  iT.  r.,  105  N.  Y.  159;  Cullen  v.  JVorton,  126  N.  Y.  1-, 
Brichmer  v.  R.  E,  Co.,  2  Lans.  506 ;  Maltbie  v.  Belden,  167 
N.  Y.  307;  Simpson  v.  C  F.  E.  E.  Co.,  5  App.  Div.  614; 
Warner  v.  E.  Ey.  Co.,  39  N.  Y.  468 ;  Brick  v.  E.,  etc.,  Ey. 
Co.,  98  N.  Y.  211.)  Plaintiff's  intestate  assumed  any  risk  of 
accident  which  might  be  caused  by  darkness.  {Maltbie  v. 
Belden,  167  N.  Y.  307 ;  Spencer  v.  Worthington,  44  App. 
Div.  596 ;  Eice  v.  E.  P.  Co.,  174  N.  Y.  385.) 

Eichard  T.  Greene  for  respondent.  The  defendant  is 
responsible  for  its  negligent  failure  to  supply  the  workplace 
with  lights.  {Simone  v.  Kirk,  173  N.  Y.  7 ;  Pantzar  v.  T.  F. 
I.  M.  Co.,  99  N.  Y.  368  ;  Bushby  v.  N.  Y.,  L.  E.  dk  W.  E.  E. 
Co.,  107  N.Y.  374  ;  Crispin  v.  Babbitt,  81 N.  Y.  516^;  Benzing 
V.  Steinway,  101  N.  Y.  547.)  Plaintiff's  intestate  was  not,  as 
a  matter  of  law,  guilty  of  contributory  negligence,  and  he  did 
not  assume  any  risk  of  accident  which  might  have  been  caused 
by  darkness.  {JUcGovem  v.  C  V.  E.  E.  Co.,  123  N.  Y.  280 ; 
Conev.  D.,  L.  cfe  W.  E.  E.  Co.,  81  N.  Y.  206  ;  Eldridge  v. 
A.  E.  E.  Co.,  134  N.  Y.  187 ;  Eain  v.  Smith,  89  N.  T. 
876.) 
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Gray,  J.  The  plaintiffs  husband  was  employed  by  the 
defendant  as  one  of  a  gang  of  stevedores  and,  while  engaged 
upon  the  work  of  transferring  coal  from  a  barge  into  the 
steamship  "  Oceanic,"  he  was  killed.  The  plaintiff  has  sued 
to  recover  damages  for  his  death  ;  charging  that  it  was  caused 
through  the  negligence  of  the  defendant.  The  plaintiff 
obtained  a  verdict  in  her  favor ;  but  the  trial  court  set  it  aside 
and  ordered  a  new  trial.  The  Appellate  Division,  reviewing 
this  order  upon  an  appeal,  reversed  it  and  directed  judgment 
to  be  entered  for  the  plaintiff,  in  accordance  with  the  ver- 
dict rendered.  In  that  determination,  the  court  was  not 
unanimous  and,  upon  this  appeal  by  the  defendant,  the  sole 
question,  actually,  is  whether  it  had  fulfilled  its  whole  duty 
to  its  employe ;  with  respect  to  providing  a  safe  place  for 
him  in  which  to  do  his  work.  It  was,  and  is,  charged  by 
the  plaintiff  that  the  defendant  was  negligent  in  the  failure 
to  supply  lamps,  or  lights,  to  illuminate  the  interior  of  the 
coal  barge,  where  the  deceased  was  stationed  upon  the  occa- 
sion in  question.  That  omission,  as  it  appears  from  the 
opinion  of  the  majority  of  the  Appellate  Division  justices,  was 
regarded  as  having  been  the  cause  of  the  accident  and  because 
the  coal  foreman  of  the  defendant  was  in  charge  of  the  work  and 
represented  the  latter  in  that  respect,  his  negligence  in  failing  to 
provide  the  lights  was  to  be  attributed  to  the  general  employer. 

The  facts  may  be  briefly  stated.  The  coal  barge  lay  between 
the  steamship  and  the  wharf,  and  a  number  of  stevedores,  of 
whom  the  deceased  was  one,  were  in  the  hold  of  the  barge, 
engaged  in  shoveling  coal  into  buckets,  which  were  let  down 
into  the  hold  at  tiic  end  of  a  rope,  or  "  fall."  When  they  were 
filled,  they  would  be  hoisted  out  and  up  the  side  of  the  steam- 
ship. The  captain  of  the  barge  stood  upon  the  barge's  deck 
and,  by  the  use  of  a  guy  rope  attached  to  the  "  fall,"  he  was 
able  to  control  the  rise  of  a  bucket  from,  or  its  descent  into, 
the  hold.  The  importance  of  this  was  in  the  necessity  of 
preventing  the  buckets  from  swinging  to  and  fro  and  against 
the  side  of  the  vessel.  Upon  this  occasion,  work  was  com- 
menced in  the  middle  of  the  day  and  was  continued  until 
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after  sunset^  when  the  hold  had  become  darkened.  McDon- 
ald was  the  defendant's  coal  foreman,  who  employed  and 
directed  the  other  stevedores,  and  it  came  within  his  duties  to 
get  out  lamps,  whenever  the  darkness  made  them  necessary. 
He  did  not  do  so  at  this  time,  as  he  testified,  because  he  "  did 
not  think  it  necessary."  A  bucket,  which  had  been  filled 
with  coal  on  the  side  of  the  hold  furthest  away  from  the 
steamship,  was  being  hoisted,  when,  from  the  failure  of  the 
barge's  captain  to  properly  secure  the  guy  rope,  it  swung  vio- 
lently over  and  towards  the  steamship ;  striking  the  head  of 
the  deceased  against  a  bolt,  projecting  from  the  barge's  side, 
and  killing  him.  The  barge's  captain  testified  that  it  was  too 
dark  to  enable  him  to  see  into  the  hold  and  that  he  did  not 
know  the  coal  bucket  was  hooked  on.  As  the  case  was 
submitted  to  the  jury,  it  is  clear  that  the  verdict  must  have 
been  reached  upon  the  theory  that  the  defendant  was  liable 
for  the  foreman's  neglect  to  supply  the  lights. 

It  was  not  disputed  that  the  defendant  had  provided  lamps, 
sufficient  and  quite  available  to  the  foreman  for  the  men's  use. 
They  were  in  sheds  on  the  wharf,  and,  also,  upon  the  steam- 
ship, and  if  they  were  not  used  upon  this  occasion,  it  was, 
simply,  because,  in  the  foreman's  judgment,  they  were  not 
required.  I  cannot  agree  with  the  court  below  that  the  omis- 
sion, or  neglect,  of  this  foreman  was  chargeable  to  the  defend- 
ant. That  he  was  so  far  the  alter  ego  of  the  master,  as  to 
make  the  latter  responsible  for  any  failure  to  furnish  a  safe 
place  to  work  in,  or  safe  appliances  to  work  with,  may  be 
readily  admitted ;  but  if,  as  to  some  detail  of  the  undertak- 
ing, he  was  actually  doing  the  work  devolving  upon  a  servant, 
the  others  took  the  risk  of  their  fellow-servant's  performance. 
The  defendant  was  not  at  fault  in  any  of  those  general 
respects,  in  which  an  employer  is  regarded  as  under  obliga- 
tions towards  those  whom  he  employs  to  work  for  him. 
The  hold  of  the  barge  was  a  safe  enough  place  to  work 
in ;  the  foreman  was  competent  and  no  complaint  is  made 
as  to  the  machinery,  or  appliances,  used  in  the  work.  Whether 
a  master  shall   be  held  to  be  liable,  when    the   negligent 
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act,  or  omission  to  act,  was  that  of  one  of  his  serv- 
ants, depends  nsnally,  if  not,  indeed,  always,  upon  the  charac- 
ter of  tlie  act.  That  is  to  say,  if  the  specific  act  is  one,  the 
doing  of  wliich  can  be,  properly  and  justly,  regarded  as 
within  the  personal  duties  of  the  master,  whose  performance 
he  has  delegated  to  another,  and  not  some  act  within  the  line 
of  a  mere  servant's  duty,  then  the  master  is  properly  charge- 
able with  the  results  of  a  negligent  performance,  or  omission. 
When  McDonald,  the  defendant's  coal  foreman,  in  the  exer- 
cise of  his  judgment,  omitted  to  get  the  lamps  for  the 
stevedores,  which  the  defendant  had  been  careful  to  provide, 
I  think  that  it  was  the  omission  of  a  duty  resting  on  the  fore- 
man as  a  fello«r-servant,  having  that  detail  in  charge.  It  was, 
either,  for  him  to  judge  when  the  lamps  were  needed,  or  it 
was  for  the  others  to  demand  them,  if  the  place  had  become 
too  dark  to  remain  in  at  work.  There  is  no  evidence  of  their 
having  made  any  request  of  the  foreman ;  so  that,  if  the  con- 
ditions had  become  so  changed  as  to  render  continuance  in 
their  work  dangerous,  they  all  erred  in  their  judgment.  As 
it  was  said  in  Kimmei*  v.  Weber ^  (151  N.  Y.  417),  where  it 
was  a  question  of  sufiiciently  safe  scaffolding,  put  up  under 
the  instructions  of  a  foreman  by  the  workmen,  "  it  was,  at 
most,  but  an  error  of  judgment  on  the  part  of  the  foreman 
with  respect  to  a  detail  of  the  work,  in  which  the  masons  — 
(in  that  case)  —  were  engaged.  He  concluded,  as  the  work- 
men themselves  did,  that  the  place  was  safe  and,  in  determin- 
ing that  question,  they  were  all  co-servants."  In  Crispin  v. 
Babbitty  (81  N.  Y.  516),  the  plaintiff,  a  laborer,  was  injured, 
while  engaged  with  others  in  lifting  the'  fly  wheel  off  of  an 
engine.  The  defendant,  in  that  case,  had  intrusted  the  con- 
duct of  his  business  to  a  general  manager  and  he,  upon  the 
occasion  in  question,  carelessly  started  the  engine.  It  was 
held  that,  notwithstanding  his  position,  he  was  not,  in  what  he 
did,  acting  in  the  defendant's  place.  It  was  observed,  in  the 
opinion,  that  "  a  superintendent  of  a  factory,  although  having 
power  to  employ  men,  or  represent  the  master  in  other 
respects,  is,  in  the  management  of  the  machinery,  a  fellow 
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servant  of  the  other  operatives."  In  Oeoghegan  v.  Atlaa 
Steamship  Company j  (146  N.  Y.  369),  where  it  was  claimed 
that  the  deceased  had  come  to  his  death  by  reason  of 
certain  gangway  doors  in  the  side  of  the  vessel  having  been 
carelessly  left  open,  through  which  he  had  fallen,  we  held 
that  the  defendant  was  not  liable  for  the  failure  of  the  officer, 
whose  duty  it  was  to  close  the  doors,  and  that  the  negligence, 
which  led  to  the  result,  was  that  of  a  co-servant.  These 
cases,  and  others  which  might  be  cited,  rest  upon  the  principle 
that  the  liability  of.  the  master  does  not  depend  upon  the 
grade,  or  the  rank,  of  the  servant,  who  represents  him  in  the 
superintendence  of  the  others  in  his  employment,  but  the  act, 
which  causes,  or  results  in,  an  injury,  in  the  course  of  the 
work,  must  be  of  a  character,  which  the  master,  as  such, 
should  perform,  and  not  one,  which  would  be  expected  of  a 
servant,  as  such. 

Here,  the  defendant  provided  a  supply  of  lamps  for  its 
servants  and  they  could,  and  should,  have  taken  and  used 
them,  when  they  were  required.  To  get  them  was  a  mere 
detail  of  the  work,  which  it  was  the  foreman's  duty,  as  one  of 
a  number  of  servants  engaged  in  a  common  task,  to  execute. 

I  advise  the  reversal  of  the  order  of  the  Appellate  Division 
and  that  a  new  trial  be  had ;  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartleti,  Haioht,  Cullen,  JJ. 
(and  Martin,  J.,  in  result),  concur. 

Order  reversed,  etc.  ^ 


The  People  of  the  State  of  New  York,  Respondent,  v, 
Albert  Koepping,  Appellant. 

1.  Murder— SuPFiciBNCY  of  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  murder  reviewed  and  held  sufficient  to  warrant  a  ver- 
dict convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 

2.  Appeal — Discretionary  Order.  Where  the  denial  of  a  motion 
for  a  new  trial  upon  the  ground  of  the  misconduct  of  a  juror  is,  upon  the 
facts  as  disclosed,  discretionary  with  the  trial  court,  the  Court  of 
Appeals,  as  a  general  rule,  will  not  interfere. 

(Argued  March  24,  1904;  decided  April  26,  1904.) 
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Appeal  from  a  judgment  of  the  Snpreme  Court,  rendered 
June  17,  1903,  at  a  Trial  Terra  for  the  county  of  Orange, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wilton  Bennet  for  appellant.  The  evidence  does  not 
indicate  that  the  crime  of  murder  in  the  first  degree  was 
made  out.  The  verdict  rendered  by  the  jury  must,  therefore, 
be  set  aside.  {People  v.  Convoy ^  97  N.  Y.  62 ;  People  v. 
Stokes,  53  K  T.  174;  PeopU  v.  Barheri,  149  K  T.  236; 
Zayto^i  V.  People,  10  Abb.  [N.  C]  261 ;  24  Hun,  659 ;  Peo- 
pie  V.  Beckwith,  103  N.  Y.  360 ;  Sullwan  v.  People,  1  Park. 
Cr.  Rep.  347 ;  PeopU  v.  Brunt,  11  N.  Y.  S.  E.  69  ;  People 
V.  Mangano,  29  Hun,  259.)  The  defendant  herein  was 
entitled  to  a  new  trial  upon  the  ground  of  the  misconduct  of 
one  of  the  jurors.  {Hoard  v.  State,  15  Lea  [Tenn.],  318 ; 
Jernhiirg  v.  Sperry,  85  111.  561;  McAllister  v.  LUley,  21 
Misc.  Rep.  150 ;  7  N.  Y.  Supp.  69  ;  Clark  v.  Richards,  3 
E.  D.  Smith,  89;  People  v.  Johnson,  110  JS".  Y.  144;  Peo- 
ple V.  Kelly,  31  Hun,  228 ;  People  v.  Schad,  35  N.  Y.  S.  R. 
148 ;  People  v.  Corey,  148  N.  Y.  494 ;  People  v.  Koemer^ 
154  N.  Y.  377 ;  PeopU  v.  Greenwald,  108  K  Y.  296.) 

A,  V.  N.  PoweUon,  District  Attorney  {A,  IL  F.  Seeger 
of  counsel),  for  respondent.  The  crime  of  murder  in  the  first 
degree  was  proved  by  competent  evidence  beyond  a  reason- 
able doubt.  {Shorter  v.  People,  2  N.  Y.  193  ;  PeopU  v.  Ker- 
rigan,  147  K  Y.  210 ;  PeopU  v.  Filipelli,  173  N.  Y.  510 ; 
People  V.  liodawald,  177  N.  Y.  408  ;  PeopU  v.  Priori,  164 
N.  Y.  459 ;  PeopU  v.  Kennedy,  159  N.  Y.  346.)  The  jury 
were  justified  in  finding  that  the  killing  of  the  deceased  was 
unjustifiable,  and  was  with  premeditation  and  deliberation  on 
the  part  of  the  defendant.  All  the  elements  of  the  crime  of 
murder  in  the  first  degree  were  made  out.  {People  v.  Fer- 
raro,  161  N.  Y.  375 ;  PeopU  v.  Pugh,  167  X.  Y.  524.)  The 
evidence  fully  justified  a  finding  by  the  jury  that  the  shoot- 
ing was  not  done  in  self-defense.     {People  v.  Kennedy,  159 
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N.  Y.  346.)  The  defendant's  motion  for  a  new  trial  on  the 
ground  of  the  misconduct  of  one  of  the  jurors  was  properly 
denied,  on  the  ground  that  such  misconduct  was  not  conclu- 
sively shown.  (Code  Crira.  Pro.  §§  463,  465;  People  v. 
Menkln^  36  Hun,  90 ;  Hartung  v.  People^  4  Park.  Cr.  Eep. 
319 ;  People  v.  Hartung^  17  How.  85 ;  People  v.  Carnal^  1 
Park.  Cr.  Eep.  256  ;  Trimble  v.  Territory,  71  Ariz.  932.) 

Gray,  J.  The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree,  upon  the  charge  of  liaving,  will- 
fully and  deliberately,  killed  John  G.  Martine  by  shooting 
him  with  a  revolver.  Being  put  upon  his  trial,  he  Was  found 
guilty,  as  charged  in  the  indictment,  by  the  verdict  of  a  jury 
and  judgment  of  death  was  passed  upon  him  on  June  17th, 
1903. 

I  perceive  no  valid  reason  for  our  interference  with  this  judg- 
ment ;  either  in  the  commission  of  some  serious  error  upon 
the  trial,  or  upon  a  consideration  of  the  course  of  that  trial, 
with  respect  to  its  fairness  and  to  a  due  regard  to  the  defend- 
ant's legal  rights.  That  the  defendant  killed  the  deceased  he 
did  not  deny.  His  defense  was  that  he  had  committed  the 
act  in  self-defense.  The  wife  of  the  deceased  was  present, 
and  testified,  and  the  conflict  between  her  testimony  and  that 
given  by  the  defendant  was  left  to  the  jurors  to  decide,  upon 
the  credence  they  might  give  to  either  in  the  light  of  the  facts 
and  circumstances,  which  the  evidence  disclosed,  prior  to  and 
at  the  time  of  the  homicide. 

The  defendant,  a  young  man  twenty-two  years  of  age  and 
German  by  birth,  became  a  boarder  in  the  house  of  the 
deceased;  whose  family  consisted  of  a  wife  of  thirty-eight 
years  of  age  and  of  four  children,  between  the  ages  of  eighteen 
and  four.  The  deceased  was  forty  years  of  age  and  worked 
as  a  glove  cutter  in  an  establishment  in  tlie  village  of  Port 
Jervis;  where  was,  also,  his  family  residence.  The  evidence 
tended  to  establish  that  he  was  more  or  less  addicted  to  intem- 
perate drinking  and,  when  under  the  influence  of  liquor,  was 
apt  to  be  quarrelsome.     After  having  boarded  a  few  weeks 
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with  the  deceased,  the  defendant  left,  in  consequence  of  some 
frictioiii  between  thern  ;  but  he  soon  was  permitted  to  return 
and  to  remain  for  several  months.  On  February  18th,  1903, 
the  day  before  the  'homicide,  the  deceased  ordered  him  to 
leave  the  house  and  a  quarrel  arose  over  the  amount  of  his 
indebtedness.  According  to  his  testimony,  wJiich  received 
corroboration  from  that  of  another  witness,  the  deceased  then 
threatened  him  with  a  pocket  knife,  in  the  couree  of  the  alter- 
cation, and  a  bystander  took  the  knife  away.  The  defendant 
left  and  went  to  the  house  of  one  Weiser,  at  a  late  hour  in  tlie 
evening,  and  asked  to  be  allowed  to  remain  that  night. 
Weiser  and  his  wife  testified  to  his  having  said  that  he  was 
chased  by  the  deceased  out  of  the  house;  that  he  spoke 
abusively  of  the  deceased  and  threatened  to  "  fix  "  him.  The 
next  morning,  he  went  back  to  the  house  of  the  deceased  ; 
occupied  himself  in  various  ways  for  some  time  and,  while 
there,  the  latter  returned  home.  According  to  the  wife  of 
the  deceased,  he  told  the  defendant  to  hurry  out  of  the  house, 
and  the  latter  said  that  he  would.  After  the  deceased  had 
procured  some  articles,  for  which  he  had  returned,  he  entered 
the  dining  room,  removed  some  of  defendant's  clothes  from  a 
chair,  sat  down  in  it  and  commenced  to  clean  his  finger  nails 
with  his  pocket  knife.  Tlie  defendant  complained  of  his 
throwing  his  clothes  around.  Going  into  the  adjoining  par- 
lor for  some  household  purpose,  while  there,  she  heard  the 
noise  of  the  sliooting.  The  deceased  came  into  the  hallway 
between  the  rooms,  exclaimed  "  I  am  shot "  and  fell  across 
the  threshold  of  the  parlor,  dead.  She  had  heard  no  otiier 
noise  of  any  struggle  and  the  dining  room  showed  no  evidences 
of  any  disturbance. 

According  to  the  defendant,  he  was  preparing  to  take  his 
departure,  when  the  deceased  returned,  and,  upon  going  for 
his  clothes,  which  the  latter  had  thrown  around,  was  attacked 
by  him  with  a  knife.  He,  then,  was  handed  a  revolver  by 
the  wife  of  the  deceased  and  was  told  to  defend  himself.  He 
shot  four  times  at  the  deceased  to  protect  himself  —  the  first 
time  to  frighten  him  —  and,  afterwards,  went  out  and  gave 
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himself  up  to  the  authorities.  The  autopsy  revealed  tliree 
bullet  wounds ;  one  in  tlie  breast  and  two  in  the  back.  The 
situation  of  the  parties  in  the  room  was  shown  to  have  been 
such,  as  to  evidence  that  the  first  two  shots  were  fired  directly 
at  the  deceased,  one  of  them  passing  over  his  head  and  lodg- 
ing in  the  wall,  and  that  the  last  two  sliots  were  fired  at  him 
as  he  was  leaving,  or  escaping,  from  the  room.  The  defend- 
ant had  three  exits  from  the  room,  readily  available  to  him. 
The  ]>istol  used  belonged  to  the  deceased  and,  according  to  his 
wife's  evidence,  had  been  kept  for  some  time  in  the  drawer  of 
a  piece  of  furniture,  standing  in  the  hallway  near  the  defend- 
ant's bedroom  on  an  upper  floor.  It  appeared  that  he  went 
upstairs  after  the  deceased  had  returned  home.  The  knife, 
with  which  the  defendant  said  that  the  deceased  had  threat- 
ened him  and  which  the  wife  said  he  had  been  using  in  clean- 
ing his  nails,  was  found  in  his  open  hand,  as  he  lay  upon  tlie 
floor.  Upon  the  argument  counsel  described  it  as  a  jackknife 
and  it  was  referred  to  in  the  charge  as  a  pocket  knife. 

The  case,  as  it  was  submitted  to  the  jurors,  was  one,  clearly, 
for  their  determination.  What  conflict  of  testimony  there 
was  in  the  narration  of  events,  between  the  defendant  and  the 
wife  of  the  deceased,  was  for  the  jury  to  consider  and  to 
decide.  There  was  evidence  tending  to  aflfect  the  credibility 
of  the  latter's  statements ;  as  there  was  to  affect  the  former's. 
The  charge  of  the  trial  judge  was  perfectly  fair  and  no  objec- 
tion was  taken  to  it. 

The  defendant's  counsel  argues  that  the  verdict  was  not 
warranted,  because  of  the  absence  of  any  evidence  to  show  a 
motive  for  the  commission  of  the  crime  charged  ;  or  to  show 
premeditation  and  deliberation  on  the  part  of  the  defendant. 
It  would  be  quite  immaterial,  if  no  motive  had  been  shown, 
in  view  of  the  admission,  and  the  proof,  of  the  killing  of  the 
deceased ;  but  the  evidence  did  furnish  ground  for  the  infer- 
ence of  a  motive,  in  the  defendant's  desire  to  revenge  himself 
for  the  treatment  he  had  received.  Premeditation  was  evi- 
denced in  the  threats  testified  to  have  been  made  by  the 
defendant  against  the  deceased,  on  the  previous  evening,  and 
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both  premeditation  and  deliberation  were  inferable  from  the 
evidence  relating  to  his  conduct  on  the  morning  of  the  homi- 
cide.    He  had  returned  to  the  house  of  the  deceased,  between 
nine  and  ten  o'clock,  and  remained  until  about  eleven  o'clock, 
when  the  deceased,  also,  returned.     Although  knowing,  as  he 
says,  that  the  deceased  was  in  a  quarrelling  mood,  he  did  not 
leave  the  house.     When  the  deceased  arrived,  the  defendant 
was  in  the  kitchen  and  angry  words  passed  between  them 
there.     He  states  that  he  then  went  upstaire  and  came  down 
again,  and  the  homicide,  almost  immediately,  followed.     The 
significance  of    the  fact  of  his  going  upstairs,   it  may  be 
observed,  is  in  the  opportunity  aCForded  him  of  getting  the 
pistol ;  which,  as  the  wife  of  tlie  deceased  testified,  was  kept 
in  a  stand  near  his  bedroom  door.     The  only  reason  he  gives 
for  going  upstairs,  when  his  clothes  were  in  the  dining  room 
and  when  he  was,  at  the  moment,  dressing  in  the  kitchen,  was 
"to  tie  his  tie."     In  my  opinion  that  was  a  frivolous  and 
incredible  explanation  of  a  significant  fact  in  the  chain  of  evi- 
dence to  show  premeditation.     Then  he  shoots  at  the  deceased 
four  times  and,  evidently  enough,  the  first  shot  was  directly 
at  his  object;  for  there  was  but  one  breast  wound,  which, 
according  to  the  physicians,  was  fatal.     The  other  two  shots 
struck  him  in  the  back ;  indicating,  in  view  of  the  situation 
described,  that  the  deceased  was  going  from  the  defendant  and 
trying  to  leave  the  room.     Thus,  tlie  jurors  had  abundant 
justification  for  believing  that  the  defendant  committed  the 
crime  with  deliberate  intention.     They  could  hardly,  in  my 
opinion,  have  come  to  any  other  conclusion,  rationally.    There 
was  time  for  the  defendant  to  reflect  upon  what  he  would  do 
and  to  decide   to  accomplish  his  purpose,  even  if  the  jury 
believed  his  story  that  the  wife  handed  him  the  revolver  at 
the  moment.     However  short  the  interval  of  time,  the  mind 
works  with  sufficient  celerity  for  him  to  have  been  able  to 
meditate  a  purpose  to  kill  this  man,  instead  of  avoiding  a  con- 
flict, as  he  might  have  done.     He  was  the  younger  man,  com- 
ing into  a  room  where   the  older   man  was   sitting   in  his 
chair.    Behind,  and  to  the  right  of,  him  were  exits,  readily 
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available  to  leave  tlie  room,  or  the  house,  and  his  theory  of 
defense,  that  the  shooting  was  to  protect  his  life,  is  without 
any  foundation  in  the  surrounding  circumstances. 

To  justify  the  taking  of  life  in  self-defense,  the  person 
accused  must  show,  not  merely  that  he  believed  he  was  in 
imminent  peril,  but  that  the  act  was  necessary  in  order  to 
eflEect  his  escape.  It  was  the  defendant's  duty  to  avoid  the 
attack  and  there  is  not  the  slightest  ground  for  an  inference 
that  he  had  done  all  in  his  power  to  avoid  the  necessity  of 
killing.  {People  v.  Kennedy^  159  N.  Y.  346.)  The  ques- 
tion of  deliberation  and  premeditation  was  one  for  the  JU17 
upon  suflScient  evidence  and  we  should  not  be  warranted  in 
disturbing  their  verdict. 

After  the  conviction,  the  defendant  moved  for  a  new  trial, 
upon  the  ground  of  the  misconduct  of  one  of  the  jurors. 
AflSdavits  were  read  to  the  effect  that  the  juror  had  publicly 
discussed  the  case,  upon  evenings  during  the  trial,  and  that  he 
had  expressed  an  opinion  of  the  defendant's  guilt.  The  juror 
named  denied,  wholly,  the  allegations  in  the  moving  papers ; 
his  sworn  statements  were  corroborated  by  those  of  others 
within  whose  observation  he  had  been,  and  there  were  fur- 
nished to  the  trial  judge  aflSdavits,  which  evidenced  the  juror's 
good  standing  and  reputation  in  the  community.  The  denial 
of  the  motion,  therefore,  upon  the  facts  as  disclosed,  was  within 
the  exercise  of  the  court's  discretion.  "With  that  exercise  of 
discretion  this  court  will  not  interfere,  as  a  general  rule,  and 
nothing  in  these  facts  would  justify  a  departure  from  that  rule. 

I  advise  the  affirmance  of  the  judgment  of  conviction. 

Parker,  Ch.  J.,  O'Brien,  Baetlett,  Martin  and  Cullen, 
J  J.,  concur ;  Haioht,  J.,  not  voting. 

Judgment  of  conviction  affirmed. 
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The  People  of  the  State  of  New  York,  Eespondent,  v. 
OscAB  BoBGSTROM,  "Appellant. 

1.  Murder— Courts  Not  Required  to  Adyibe  Prisoner  Awattino 
Action  by  Grand  Jury  op  the  Rioht  to  Challenge  Individual 
Grand  Jurors—  Code  Cr.  Pro.  §§  287,  238.  A  person  held  to  answer 
a  charge  for  crime  may  challenge  an  individual  grand  juror,  but  no  chal- 
lenge is  allowed  to  the  panel  or  to  the  array  of  the  grand  Jury.  (CodeCr. 
Pro.  gg  237, 238.)  The  fact  that  he  is  confined  in  jail  awaiting  the  action  of 
the  grand  Jury  does  not  prevent  him  from  exercising  that  right  through 
counsel,  and  that  he  is  unable  to  procure  counsel  is  not  a  legal  excuse  for 
failure  to  exercise  it.  A  motion,  therefore,  to  dismiss  the  indictment, 
made  by  counsel  assigned  to  him  upon  arraignment,  upon  the  ground  that 
by  reason  of  such  restraint  he  had  no  opportunity  to  challenge  individual 
grand  jurors  and  that  the  grand  jury  was  improperly  drawn,  is  properly 
denied. 

2.  Waiver  of  Challenge  to  the  Panel  of  Trial  Jurors.  A  chal- 
lenge to  the  panel  of  trial  jurors,  upon  the  ground  that  they  had  not  been 
selected  as  prescribed  by  the  Code  of  Civil  Procedure,  but  were  chosen 
under  a  special  jury  law  for  the  county,  which  w^as  unconstitutional  by 
reason  of  facts,  which  counsel  offered  to  prove,  but,  after  a  request  to  do 
so  by  the  trial  court,  had  no  evidence  thereof  to  produce,  and,  thereupon, 
he  proceeded  to  examine  each  juror  and  withdrew  all  challenges  to  him 
before  being  sworn,  Is  properly  overruled,  since  under  such  circum- 
stances he  must  be  deemed  to  have  waived  it. 

(Argued  April  4,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
October  30,  1903,  at  a  Trial  Term  for  the  county  of  Westr 
cliester,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  n.  Hunt  and  David  Verplanck  for  appellant.  The 
defendant  was  entitled  to  be  present  at  the  formation  of  the 
grand  jury,  in  order  that  he  might  exercise  his  right  to  chal- 
lenge any  individual  grand  juror.  (1  Bishop  on  Crim.  Pro. 
[3d  ed.]  §§  8T6,  877,  878;  Code  Crim.  Pro.  §  237;  People  v. 
Nugent,  57  App.  Div.  542 ;  Clare  v.  State,  30  Md.  163  ;  Terr. 
V.  Ingereoll,  3  Mont.  454 ;  Terr.  v.  Harding,  6  Mont.  323 ; 
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BusseU  V.  StaU,  33  Ala.  366 ;  Poi/nter  v.  State^  89  Ind.  255 ; 
People  V.  Wiiiterman^  1  Dak.  63 ;  State  v.  ChulicJCy  7  Iowa, 
287 ;  Hud»peth  v.  State,  50  Ark.  534 ;  Fisher  v.  State,  63 
GtL  309.)  By  the  denial  of  the  motion  to  diBmiss  the  indict- 
ment, defendant  has  been  deprived  of  his  right  to  interpose 
any  challenge  to  the  individual  members  of  the  gi-and  jury 
which  indicted  him.  This  was  violative  of  the  sense  and 
spirit  of  the  Federal  Constitution.  {Ilovey  v,  EUiot,  167 
U.  S.  409.) 

J.  Addison  Young,  District  Attorney,  for  respondent. 
The  motion  to  dismiss  the  indictment  made  by  defendant's 
counsel  at  the  time  of  arraignment,  on  the  ground  that  the 
defendant  had  no  opportunity  to  challenge  individual  grand 
jurors  by  reason  of  his  being  imprisoned  at  the  time  the  grand 
jury  which  indicted  him  were  impaneled  and  sworn  was 
properly  denied.  {People  v.  Glen,  173  N.  Y.  395 ;  Const,  of 
N.  Y.  art.  I,  §  16 ;  People  v.  Petrea,  92  N.  Y.  128 ;  Walter 
V.  People,  32  N.  Y.  147 ;  State  v.  Hinckley,  4  Minn.  345 ; 
State  V.  Hoyt,  13  Minn.  132 ;  Gibhs  v.  State,  46  Am.  Eep. 
782 ;  State  v.  Easter,  27  Am.  Rep.  478 ;  United  States  v. 
Whit^,  5  Cranch,  457 ;  State  v.  Gibbs,  39  Iowa,  318 ;  Tucker's 
Case,  8  Mass.  285  ;  State  v.  Klingman,  14  Iowa,  404 ;  State 
V.  Ostrander,  18  Iowa,  435;  State  v.  Reid,  20  Iowa,  413.) 
The  challenge  to  the  panel  of  trial  jurors  was  properly  denied. 
(People  v.  Petrea,  92  N.  Y.  128 ;  People  v.  Youngs,  151 
N.  Y.  210 ;  PeopU  v.  Dunn,  157  JS.  Y.  528 ;  PeopU  v.  Shea, 
147  N.  Y.  78 ;  People  v.  Sickles,  156  N.  Y.  541.) 

Bahtlett,  J.  The  defendant  took  the  life  of  his  wife 
under  circumstances  of  great  atrocity,  and  his  counsel  seek 
by  this  appeal  to  reverse  the  judgment  of  conviction  on  ques- 
tions of  law  only. 

The  record  discloses  that  the  defendant  was  unjustly  jeal- 
ous of  his  wife,  frequently  quarreled  with  her  and  threatened 
on  several  occasions  to  kill  her ;  his  actions  finally  became  so 
violent  that  the  deceased  swore  out  a  warrant  for  his  arrest 
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and  placed  it  in  the  hands  of  an  oflScer  to  serve  The  even- 
ing of  the  murder,  April  13th,  was  Monday,  and  the  officer 
appeared  the  Saturday  night  previous  to  arrest  the  defendant 
on  the  warrant  in  his  possession.  When  the  arrest  was  about 
to  be  made,  the  deceased  relented  for  the  reason,  as  stated  by 
the  officer,  that  ^'  she  said  she  didn't  like  to  do  it  on  account  of  its 
being  Easter  eve,  Saturday  night,  and  to-morrow  was  Sunday, 
and  she  wanted  to  go  to  communion."  No  arrest  was  conse- 
quently made,  and  the  following  Monday  evening,  while  his 
wife  sat  sewing  at  her  worktable,  the  defendant  passed  behind 
her,  cutting  her  throat  and  nearly  severing  the  head  from  the 
body. 

Two  legal  questions  are  presented  for  consideration: 
(1)  That  the  defendant  was  unlawfully  deprived  of  his 
opportunity  to  challenge  any  one  of  the  individual  grand 
jurors  who  found  the  indictment  against  him,  and  that  the 
grand  jury  was  drawn  under  the  special  jury  law  for  West- 
chester county,  which  is  unconstitutional ;  and  (2)  that  the 
trial  jurors  returned  to  serve  at  the  term  when  the  defendant 
was  tried  were  not  selected,  drawn  and  served  in  the  manner 
and  form  prescribed  by  the  Code  of  Civil  Procedure,  but  were 
60  selected  under  the  special  jury  law  for  the  county  of  West- 
chester, being  chapter  491  of  the  Laws  of  1892,  as  amended 
by  chapter  269  of  the  Laws  of  1893. 

We  will  lirst  consider  the  claim  that  the  defendant  was 
deprived  of  his  right  to  challenge  the  individual  grand  jurors, 
and  that  the  grand  jury  was  improperly  drawn  under  the 
special  jury  law  for  Westchester  county.  The  indictment 
herein  was  filed  the  twenty-fourth  of  June,  1903,  and  the 
defendant  was  duly  arraigned  thereon  the  following  day.  At 
that  time  the  defendant  submitted  an  affidavit  that  he  was  des- 
titute of  means  wherewith  to  employ  counsel  and  asked  the 
court  to  assign  the  counsel  who  appeared  for  him  on  this 
appeal ;  his  request  was  granted.  The  counsel  so  appointed 
moved  to  dismiss  the  indictment  on  the  ground,  substantially, 
that  the  defendant  had  been  confined  in  jail  continually  from 
his  original  arrest,  and  was  under  such  restraint  at  the  time 
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of  the  impaneling  of  the  grand  jury,  and,  consequently,  was 
not  afforded  an  opportunity  to  challenge  any  individual  grand 
juror,  which  right  was  a  substantial  one,  conferred  upon  him 
by  section  237  of  the  Code  of  Criminal  Procedure.  The  court 
denied  the  motion  and  the  defendant  duly  excepted.  The 
counsel  for  the  defendant  thereupon  filed  a  challenge  in 
writing  to  the  panel  of  grand  jurors  and  moved  to  set  aside 
or  quash  the  indictment  on  the  ground  that  the  special  jury 
law  for  Westchester  county  was  unconstitutional  as  contra- 
vening article  III,  §  18,  of  the  Constitution  of  this  state. 
The  court  thereupon  overruled  the  challenge  and  the  defend- 
ant duly  excepted. 

The  defendant  was  brought  to  trial  on  the  thirtieth  day  of 
October,  1903.  At  the  opening  of  the  trial  the  counsel  for 
the  defendant  called  the  attention  of  the  court  to  the  fact  that 
at  the  time  of  the  arraignment  the  defendant  had  interposed 
an  objection,  to  the  effect  that  on  the  occasion  of  the  impanel- 
ing and  swearing  of  the  grand  jury  he  was  confined  in  jail 
and  had  no  opportunity  to  exercise  his  right  of  challenge  to 
any  individual  grand  juror.  Nothing  appears  to  have  been 
said  at  that  time  as  to  the  challenge  to  the  panel  of  grand 
jurors  drawn  under  the  special  jury  law  for  Westchester 
county.  The  district  attorney  suggested  that  it  was  an 
objection  interposed  usually  in  capital  cases,  and  said :  ^^  I  do 
not  suppose  you  propose  to  argue  it"  The  court  said :  "  No, 
I  have  no  knowledge  on  the  subject  and  overrule  the  objec- 
tion." The  counsel  for  the  defendant  then  filed  a  challenge 
to  the  panel  of  trial  jurors,  which  will  be  presently  considered. 

The  motion  made  by  defendant  to  dismiss  the  indictment 
on  the  grounds  already  stated  is  sufficiently  answered  by  the 
fact  that  there  is  no  provision  of  law  permitting  it.  An 
indictment  may  be  set  aside  on  motion  when  it  is  not  found, 
indorsed  and  presented  as  prescribed  in  the  Code  of  Criminal 
Procedure ;  also,  when  a  person  has  been  improperly  per- 
mitted to  be  present  during  the  session  of  the  grand  jury  while 
the  charge  embraced  in  the  indictment  was  under  considera- 
tion, (Code  of  Criminal  Procedure,  §  313.)  The  court  can, 
17 


258  People  v.  Boegstrom.  [April, 

Opinion  of  the  Court,  per  Bartlbtt,  J.  [Vol.  178. 

undoubtedly,  in  addition  to  the  grounds  above  stated,  set 
aside  an  indictment  where  the  constitutional  rights  of  the 
defendant  are  invaded.  {People  v.  Glen,173  N.  Y.  395.) 
No  constitutional  rights  of  the  defendant  are  here  involved, 
but  they  are  clearly  subject  to  legislative  control. 

Section  238  of  the  Code  of  Criminal  Procedure  provides  as 
follows :  "  There  is  no  challenge  allowed  to  the  panel  or  to 
the  array  of  the  grand  jury,  but  the  court  may,  in  its  discre- 
tion, at  any  time  discharge  the  panel  and  order  another  to  be 
summoned,  for  one  or  more  of  the  following  causes."  The 
causes  that  follow  are  immaterial  at  this  time. 

Section  237  of  the  Code  of  Criminal  Procedure  reads: 
"  The  district  attorney  in  behalf  of  the  people,  and  also  a 
person  held  to  answer  a  charge  for  crime,  may  challenge  an 
individual  grand  juror." 

It  is  the  obvious  right  of  a  defendant,  under  a  criminal 
charge  before  indictment,  to  exercise  the  right  here  conferred 
upon  him.  The  fact  that  he  is  under  arrest  and  confined  in 
tlie  county  jail,  awaiting  the  action  of  the  grand  jury,  is  not 
necessarily  an  obstacle,  as  he  could  appear  by  counsel  in  court 
before  the  grand  jury  were  sworn  and  thus  protect  his  rights. 
The  fact  that  he  was  unable  to  employ  counsel  is  not  a  legal 
excuse  for  having  failed  to  avail  himself  of  this  statutory 
privilege.  The  court  has  no  power  to  appoint  counsel  until 
arraignment,  after  indictment  found.  (Code  Criminal  Pro- 
cedure, §  308.)  It  is  then  its  duty  to  ask  the  defendant  if  he 
desires  counsel,  and  if  he  does,  the  assignment  must  be  made. 

We  have  been  cited  to  no  case  where  it  has  been  held  that 
it  is  the  duty  of  the  court  to  advise  every  prisoner  detained  in 
jail  awaiting  trial  that  an  opportunity  will  be  afforded  him, 
before  the  grand  jury  is  sworn,  to  exercise  his  right  of  chal- 
lenge to  each  individual  grand  juror.  Certainly,  no  such  duty 
can  be  assumed  in  the  absence  of  positive  statutory  provision. 

People  V.  Jewett  (3  Wend.  314)  is  a  conclusive  authority 
on  this  point.  That  case  presents  a  state  of  facts  as  strongly 
in  favor  of  a  defendant  as  could  well  be  imagined.  The 
defendant  was  indicted  before  he  knew  that  a  charge  of  crime 
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had  been  made  against  him,  and  it  appeared  aflSrmatively  that 
88  to  one  of  the  grand  jnrors  a  good  ground  of  challenge 
existed.  Notwithstanding  these  very  persuasive  facts,  the 
court  held  that  the  challenge  to  the  grand  juror  came  too  late 
when  made  after  he  was  sworn  and  impaneled. 

Chief  Justice  Savaoe,  writing  in  that  case  said :  "  There 
are  causes  of  challenge  to  grand  jurors,  and  these  may  be 
urged  by  those  accused,  whether  in  prison  or  out  on  recog- 
nizance ;  and  it  is  even  said  that  a  person  wholly  disinterested 
may,  as  an  amicvs  curixBy  suggest  that  a  grand  juror  is  dis- 
qualified. But  such  objection,  to  be  availing,  must  be  made 
previous  to  the  jury  being  impaneled  and  sworn.  It  has 
been  urged  upon  us  that  the  defendant,  not  having  been 
apprised  of  any  intended  proceeding  against  him,  not  having 
been  arrested  on  a  criminal  charge  or  required  to  enter  into  a 
recognizance  to  appear  at  the  court  where  the  bill  of  indict- 
ment was  found,  had  not  the  opportunity  to  make  his  chal- 
lenge ;  that  now  is  his  earliest  day  in  court,  and  that  he  ought, 
therefore,  to  be  permitted  to  avail  himself  of  this  defense. 
Although  'the  force  of  this  appeal  is  felt,  I  cannot  yield  to  it 
and  consent  that  after  an  indictment  found  the  party  charged 
may  urge  an  objection  of  this  kind  in  avoidance  of  the  indict- 
ment. The  books  are  silent  on  the  subject  of  such  exception 
after  indictment  found,  and  in  the  absence  of  authority  I  am 
inclined  to  say,  in  consideration  of  the  inconvenience  and 
delay  which  would  unavoidably  ensue  in  the  administration  of 
criminal  justice,  was  a  challenge  to  a  grand  juror  permitted  to 
be  made  after  he  was  sworn  and  impaneled,  that  the  objec- 
tion comes  too  late." 

This  rule  has  been  followed  in  many  of  the  states.  {State 
V.  Ilairdin^  47  Conn.  95,  106  ;  Comtnonwealth  v.  Smithy  9 
Mass.  107;  Maker  v.  State  of  Minnesota^  3  Minn.  444,  and 
numerous  other  cases.)  The  states  which  allow  this  objection, 
after  indictment  found,  are  those  where  the  old  plea  in  abate- 
ment exists. 

In  the  case  at  bar,  unlike  People  v.  Jewett  (supra),  the  defend- 
ant did  not  allege  that  he  was  prejudiced  by  reason  of  the 
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disqualification  of  any  particular  grand  juror;  there  is  no 
charge  of  prejudice  or  other  legal  ground  of  objection. 

We  are  of  opinion,  both  upon  principle  and  authority,  that 
the  motion  to  dismiss  the  indictment  on  the  ground  that  the 
defendant  had  been  unlawfully  deprived  of  his  right  to  chal- 
lenge a  grand  juror  was  properly  denied.  Assuming  that 
the  objection  to  the  panel  of  grand  jurors  is  properly  before 
the  court,  notwithstanding  the  provisions  of  the  Code  of 
Criminal  Procedure  that  there  is  no  challenge  allowed  to  the 
panel  or  to  the  array,  it  rests  upon  the  same  ground  that  is 
urged  in  the  challenge  to  the  panel  of  trial  jurors  and  may 
be  considered  in  that  connection. 

At  the  trial,  after  it  had  been  suggested  that  no  opportunity 
had  been  aflEorded  the  defendant  to  challenge  any  individual 
grand  juror  and  the  court  had  overruled  the  objection  as 
already  stated,  the  defendant's  counsel  tiled  a  challenge  in 
writing  to  the  panel  of  trial  jurors  and  the  additional  panel 
ordered  to  complete  the  jury,  on  the  ground  of  a  material 
departure  to  the  prejudice  of  the  defendant  from  the  forms 
prescribed  by  the  Code  of  Civil  Procedure  in  respect  to  the 
drawing  and  return  of  the  jury,  and  specified  certain  facts  as 
constituting  the  ground  of  challenge.  Those  facts,  stated 
briefly,  were  that  the  jurors  were  not  selected  in  manner  and 
forin  provided  by  certain  sections  of  the  Code  of  Civil  Pro- 
cedure, which  were  cited,  but  were  selected  under  the  law  of 
1892,  as  amended  in  1S93,  as  quoted  above,  and  constitute  the 
special  jury  law  for  the  county  of  Westchester ;  that  it  was 
claimed  by  the  defendant  that  this  special  jury  law  is  uncon- 
stitutional, as  contravening  article  III,  §  18,  of  the  Consti- 
tution of  this  state,  which  provides  that  the  legislature  shall  not 
pass  a  private  or  local  bill  for  selecting,  drawing,  summoning 
or  impaneling  grand  or  petit  jurors. 

The  counsel  for  the  defendant  then  offered  to  prove  by  the 
commissioner  of  jurors  in  and  for  the  county  of  Westchester, 
and  by  the  county  clerk  of  said  county,  that  said  trial  jurora 
were  not  selected,  drawn  and  served  in  the  manner  and  form 
prescribed  and  provided  by  the  Code  of  Civil  Procedure,  but 
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were  so  selected  in  the  manner  provided  by  chapter  491  of 
the  Laws  of  1892,  and  the  amendments  thereof. 

The  counsel  further  oflFered  to  prove  by  the  clerk  of  the 
senate  of  the  state  of  New  York,  and  by  the  journals  of  the 
senate  and  assembly  of  the  state  of  New  York,  and  of  the 
legislature  of  the  state  of  New  York,  for  the  years  1892  and 
1893,  and  by  the  original  acts  themselves,  that  chapter  491  of 
the  Laws  of  1892,  and  the  amendment  thereof  by  chapter  269 
of  the  Laws  of  1893,  were  neither  of  them  reported  to  the 
legislature  by  any  commission  or  commissioners  appointed 
pursuant  to  law  to  revise  the  statutes.  It  was  also  asked  on 
the  part  of  the  defendant  that  the  court  take  judicial  notice 
that  no  commission  or  commissiopers  to  revise  the  statutes 
existed  in  the  yeara  1892  and  1893  in  the  state  of  New  York. 

After  the  said  challenge  and  offers  to  prove  were  read,  the 
followed  occurred  according  to  the  record : 

"  The  court :  "  Well,  produce  your  evidence. 

"Counsel  for  defendant:  We  have  none  here. 

"The  court:  There  being  no  proof  on  the  subject  I  over- 
rule the  objection. 

"  Defendant's  counsel :  I  except. 

"Tlie  jury  was  thereupon  called  and  sworn,  each  juror 
being  examined  separately  by  each  side,  and  each  side  express- 
ing satisfaction  with  each  juror  and  withdrawing  all  challenge 
to  him  before  being  sworn." 

It  thus  appears  that  the  fullest  opportunity  was  afforded 
the  defendant  to  sustain  his  challenge  to  the  panel  of  trial 
jurors,  and  he  failed  to  avail  himself  of  it.  Counsel  must  be 
presumed  to  know  that  a  challenge  which,  if  sustained,  would 
postpone  the  trial  until  a  legal  panel  could  be  obtained,  is  in 
its  nature  preliminary  and  must  be  heard  and  determined  at 
the  threshold  of  the  proceeding. 

We  are  of  the  opinion  that  the  defendant  must  be  deemed 
to  have  waived  his  challenge  under  the  circumstances. 

We  have  the  additional  fact  that  the  jury  was  thereupon 
called  and  sworn ;  that  each  juror  was  examined  separately 
by  each  of  the  counsel,  and  both  sides  expressed  satisfaction 
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with  each  juror  and  withdrew  all  challenge  to  him  before 
being  sworn.  This  constitutes  a  second  and  clear  waiver  of 
the  challenge  to  the  panel. 

As  before  intimated,  if  the  defendant  had,  at  the  time  of 
the  trial,  any  right  to  attack  the  special  jury  law  for  West- 
chester county,  under  his  attempted  challenge  to  the  panel  of 
grand  jurors,  the  opportunity  was  afforded  him  at  the  same 
time  when  the  challenge  to  the  panel  of  trial  jurora  should 
have  been  tried. 

The  \aw  presumes  the  constitutionality  of  every  statute 
until  the  contrary  is  made  to  appear.  We,  therefore,  express 
no  opinion  as  to  the  constitutionality  of  the  special  jury  law 
for  Westchester  county,  as  the  question  is  not  presented  at 
this  time. 

The  defendant  was  indicted  by  a  grand  jury  and  tried  by  a 
trial  jury  selected  from  the  citizens  of  Westchester  county 
under  the  forms  of  law,  and  the  presumption  is  that  he  has 
been  fairly  dealt  with  and  accorded  all  of  his  constitutional 
rights.  The  right  of  the  defendant  which  is  said  to  have 
been  invaded  at  this  trial  is  shadowy,  and  aside  fron?  all 
technical  argument  does  not  appeal  to  the  judicial  sense  of 
justice.  The  trial  having  thus  proceeded  under  the  forms  of 
law,  it  is  urged  that  the  defendant's  rights  have  been  disre- 
garded, notwithstanding  he  has  failed  to  show  any  ground  of 
legitimate  challenge  to  a  grand  or  trial  juror. 

We  are  satisfied  that  the  legal  questions  in  this  case  were 
properly  disposed  of  in  the  court  below,  and  that  the  judg- 
ment of  conviction  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Haioht,  Vann,  Cullkn  and 
Werner,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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John  H.  Simons,  Respondent, -y.  Supreme  Council  American 
Legion  of  Honor,  Appellant. 

1.  Accord  and  Satisfaction  —  Evidence  —  When  Surrender  of 
Life  Insurance  Policy  for  Less  Than  Amount  Named  Therein 
Constitutes  Accord  and  Satisfaction  of  Claim  Thereunder.  AV  here 
there  was  an  honest  dispute  between  the  beneficiaries  named  in  a  certificate, 
or  policy,  of  life  insurance  issued  by  a  fraternal  benefit  society  and  the 
officers  of  the  society  as  to  the  amount  due  under  the  policy  upon  the 
death  of  the  insured,  the  beneficiaries  claiming  that  the  amount  named 
in  the  policy  was  due,  and  the  society  insisting  that  this  amount  was 
reduced  to  a  certain  sum  by  an  amendment  to  the  by-laws  of  the  society 
adopted  subsequent  to  the  issuing  of  the  policy  —  a  contention  supported 
by  the  only  decision  of  importance  in  this  state,  at  that  time,  bearing  upon 
the  subject — and  refusing  to  pay  that  sum  unless  and  until  the  bene- 
ficiaries should  sign  a  certificate  acknowledging  the  payment  of  the  policy 
and  surrendering  it  for  cancellation  and  deliver  it  with  the  policy  to  the 
society,  the  signing  and  delivery  of  such  certificate  and  policy  by  the 
beneficiaries  and  the  acceptance  by  them  of  a  draft  for  the  amount  tendered 
by  the  society  is  conclusive  and  sufficient  evidence  of  their  intention  to 
discharge  and  cancel  the  policy  and  that  there  was  a  settlement  with  full 
knowledge  of  th6  situation  by  the  beneficiancs  as  well  as  with  knowledge 
that  unless  they  surrendered  the  policy  they  could  receive  nothing  there- 
under, and  constitutes  proof  sufficient  to  establish  an  accord  and 
satisfaction  in  law. 

2.  Same  —  When  Indorsement  on  Surrender  Certificate  That 
Receipt  Was  Given  for  a  Certain  Amount  Only,  Does  Not  Affect 
the  Character  and  Legal  Effect  of  the  Certificate.  Where  the 
certificate  of  surrender  of  the  policy,  indorsed  on  the  back  thereof,  was 
signed  by  both  of  the  beneficiaries  thereof,  the  fact  that  one  of  them  wrote 
above  such  indorsement,  "Receipt  below  given  for  $1,900,  only,"  does 
not  constitute  a  protest  thereto  or  affect  the  character  and  legal  effect  of 
the  surrender  certificate;  it  simply  adds  to  the  certificate,  which  says  the 
beneficiaries  have  received  the  amount  agreed  to  be  paid,  what  that 
amount  was. 

Simons  v.  American  Legion  of  Hdno7',  82  App.  Div.  617,  reversed. 

(Argued  March  23,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  6,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  A.  Powell  for  appellant.  The  settlement  of  the 
disputed  claim  between  the  parties  eflEected  an  accord  and 
satisfaction.  {Whittaker  v.  Ellenberg^  70  App.  Div.  489; 
Looby  V.  Vih  of  West  Troy^  24  Hun,  78 ;  Palraerton  v.  IIux- 
ford,  4  Den.  166;  People  v.  Bd,  of  Supra.,  33  Hun,  305  ; 
People  V.  Bd,  of  Mancbgers,  96  K".  Y.  640  ;  Fuller  v.  Kemp, 
138  N.  Y.  231 ;  Nasaoiy  v.  Tomlinson,  148  N.  Y.  326 ; 
Wissner  v.  Sohoppy  34  App.  Div.  199 ;  Green  v.  B.  L  Mfg, 
Co.,  1  T.  ife  C.  5  ;  Leeson  v.  M.  B.  Assn.,  52  N.  Y.  S.  R  506.) 
The  surrender  of  the  benefit  certificate  operated  as  an  accord 
and  satisfaction  between  the  parties.  {Silvers  v.  Reynolds, 
17  N.  J.  L.  27^;  Bowher  v.  Childs,  3  Allen,  434;  Babcock 
V.  Bonnell,  12  J.  &  S.  568 ;  80  N.  Y.  244  ;  Beach  v.  Endress, 
51  Barb.  570;  Larkin  v.  Ilardenhrook,  90  K  Y.  333;  Kent 
V.  Reynolds,  8  Hun,  561.)  Whether  the  Keysers  at  the  time 
of  the  surrender  of  the  certificate  and  the  receipt  of  the 
$1,900  were  or  were  not  entitled  to  more  than  $1,900  does  not 
affect  the  question  of  accord  and  satisfaction.  {O^Brien  v. 
Mayor,  etc.,  40  App.  Div.  331 ;  Crans  v.  IIti7iter,  28  N.  Y. 
389 ;  Goodrich  v.  Sanderson,  35  App.  Div.  546  ,•  Green  v. 
R.  I.  Mfg.  Co.,  1  T.  &  C.  5.)  The  writing  by  Howard  L. 
Keyser  above  the  surrender  clause  indorsed  upon  the  certifi- 
cate does  not  vitiate  the  accord  and  satisfaction.  {Logan  v. 
Davidson,  18  App.  Div.  353 ;  Reynolds  v.  E.  L:  Co.,  85 
Hun,  470 ;  Lewinson  v.  M.  T.  Co.,  60  App.  Div.  572.)  The 
law  favors  the  settlement  of  disputed  claims.  {FuUer  v. 
Kemp,  138  N.  Y.  231 ;  Voslurgh  v.  Treator,  32  N.  Y.  561.) 

John  T.  Booth  and  George  P.  Breckenridge  for  respond- 
ent. The  case  lacks  the  essential  elements  of  an  accord  and 
satisfaction.  {Belt  v.  Am.  C.  Lns.  Co.,  148  N.  Y.  630;  Mil- 
ler V.  Coates,  66  N.  Y.  610;  Ryan  v.  Ward,  48  N,  Y.  206; 
Komp  V.  Raymond,  175  N.  Y.  102  ;  Mintzer  v.  Am.  Legion 
of  Honor,  41  Misc.  Rep.  512 ;  Silvers  v.  Reynolds,  17  N.  J.  L* 
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275 ;  BowJcers  v.  Childs^  3  Allen,  434 ;  Bdbcock  v.  Bonnelly 
12  J.  &  S.  568  ;  Beach  v.  Endresa^  51  Barb.  570 ;  Larkin  v. 
Ilardenhrook,  90  N.  Y.  333.) 

Parker,  Ch.  J.  Defendant  insists  that  it  should  have  had 
judgment  against  plaintiflE  on  the  ground  that  plaintiff's  claim 
grows  out  of  a  situation  which  was  included  in  an  accord  and 
satisfaction ;  that  there  was  a  dispute  between  plaintiff's 
assignors  and  defendant  as  to  the  amount  due  the  former 
from  the  latter  —  an  honest  dispute  —  which  resulted  in  the 
proposition  by  defendant  to  pay  a  given  sum  and  no  more 
in  settlement  of  the  mattei*,  for  which  sum  a  draft  was 
'accepted. 

Now  it  is  the  settled  law  of  this  state  that  if  a  debt  or  claim 
bs  disputed  or  contingent  at  the  tim^  of  payment,  the  pay- 
ment, when  accepted,  of  a  part  of  tlie  whole  debt  is  a  good 
satisfaction  and  it  matters  not  that  there  was  no  solid  founda- 
tion for  the  dispute.  The  test  in  such  cases  is,  Was  tlie  dispute 
honest  or  fraudulent  ?  If  honest,  it  affords  the  basis  for  an 
accord  between  the  parties,  which  the  law  favors,  the  execu- 
tion of  which  is  the  satisfaction. 

The  father  of  the  assignors  of  plaintiff  obtained  a  benefit 
certificate,  or  policy  of  insurance,  issued  by  defendant  whereby 
the  latter  agreed  to  pay  to  the  beneficiaries,  plaintiff's  assign- 
ors, $5,000  upon  proof  of  the  death  of  insured.  Insured 
died  October  2, 1900.  Had  he  died  two  days  earlier  this  con- 
troversy could  not  have  arisen  as  then  according  to  the  policy 
and  defendant's  by-laws  the  beneficiaries  would  have  been 
entitled  to  $5,000  beyond  dispute  and  a  payment  of  a  less  sum 
would  not  have  prevented  the  beneficiaries  or  their  assignors 
from  maintaining  an  action  to  recover  the  balance.  But 
defendant  had  amended  its  by-laws  months  before  so  as  to 
reduce  the  amount  payable  on  all  policies  maturing  after 
October  1,  1900,  $5,000  policies  being  reduced  to  $2,000. 
Defendant's  by-laws  —  made  a  part  of  the  policy  —  authorized 
amendment.  So  wOien  insured  died  this  policy  represented 
but  $2,000  according  to  the  by-laws. 
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This  court  recently  held  that  such  an  amendment  is  without 
power,  and,  therefore,  ineflEective.  (  Weber  v.  Supreme  Tent 
of  K.  of  M.^  172  N.  r.  490.)  But  that  was  not  the  position 
of  the  courts  of  this  state  prior  to  the  amendment.  Indeed, 
nearly  seven  years  before  the  amendment  the  General  Term 
of  the  fifth  department  in  Hutchinson  v.  Supreme  Tent  of 
K,  of  M.  {^%  U)in,  355)  held  that  defendant  had  power  to 
make  an  amendment  substituting  for  a  disability  benefit  an 
annuity  of  10  per  cent  thereof.  Therefore,  defendant's 
amendment  —  in  addition  to  being  sustained  by  the  authori- 
ties in  some  other  jurisdictions  — was  supported  by  the  only 
decision  of  importance  in  this  state,  at  that  time,  bearing  upon 
the  subject. 

It  is  not  pretended  that  defendant's  representative  fraudxt^ 
lenity  represented  to  plaintiflPs  assignors  that  the  policy  had 
been  reduced  to  $2,000.  It  had  been  so  reduced  by  the 
formal  action  of  defendant  and  according  to  a  decision  in  this 
state  its  action  was  legal.  When,  therefore,  its  representative 
insisted  that  the  policy  had  been  reduced  to  $2,000  he  stated 
the  contract  as  defendant  understood  it  and  believed  it  to  be. 
And  hence  when  he  said  that  after  deducting  5  per  cent  —  as 
to  which  there  is  no  controversy  —  there  would  remain  but 
$1,900  due  the  beneficiaries,  he  stated  defendant's  belief  accu- 
rately. The  beneficiaries  asked  for  the  $5,000.  They  were 
disappointed  at  the  reduction.  Here  then  was  the  dispute. 
The  beneficiaries  could  have  refused  to  accept  the  $1,900,  and 
brought  suit  for  the  entire  amount.  But  the  only  decision 
of  moment  in  this  state  upon  the  subject  held  that  defendant's 
action  was  authorized  and  legal.  The  only  other  course  open 
was  to  settle. 

The  law  wisely,  favors  settlement,  and  where  the  parties  are 
in  a  position  to  deal  with  one  another  at  arm's  length,  as  these 
parties  were,  the  law  will  support  their  settlement.  How  is 
the  settlement  in  this  case  evidenced  ?  By  the  acceptance  of 
the  draft  for  $1,900  by  the  beneficiaries  after  they  had  been 
told  by  defendant's  representatives  that  such  sum  would  be 
paid  only  on  condition  that  the  beneficiaries  sign  the  blank 
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surrender  form  and  give  up  the  policy.  About  this  there  is 
no  controversy  whatever.  The  beneficiaries  had  the  policy, 
upon  which  they  could  bring  action  for  $5,000,  and  they  sur- 
rendered it  to  get  a  dmf t  for  $1,900  when  they  were  told  that 
that  was  all  that  was  due,  and  all  they  could  have,  and  that 
they  should  not  receive  that  unless  and  until  the  surrender 
certificate  was  signed  and  delivered  up  with  the  policy.  The 
beneficiaries  accepted  the  terms  when  they  signed  the  sur- 
render certificate,  delivered  the  policy  and  accepted  and  used 
defendant's  draft  for  $1,900.  It  is  not  disputed  that  this 
transaction  took  place. 

The  beneficiaries  would  have  it  now  that  one  of  them  pro- 
tested. But  there  is  no  protest  in  the  papers.  The  sur- 
render, which  was  indorsed  upon  the  certificate  of  insurance, 
was  signed  by  both  beneficiaries,  and  reads  "undersigned 
beneficiary  named  in  the  within  benefit  certificate  acknowl- 
edges having  received  the  amount  herein  agreed  to  be  paid, 
and  this  certificate  is  hereby  surrendered  to  the  Supreme 
Council  American  Legion  of  Honor  for  cancellation."  Now 
above  that  indorsement  one  of  the  beneficiaries,  Howard  L. 
Keyser,  wrote  the  following :  "  Receipt  below  given  for  $1900 
only.  2  —  27  —  01."  That  statement  represents  the  simple 
fact  that  they  received  under  the  certificate  $1,900.  And  it 
does  not  affect  the  character  and  legal  effect  of  the  instrument 
any  more  than  as  if  the  certificate  of  surrender  had  stated 
that  "  Undersigned  beneficiary  named  in  the  within  benefit 
certificate  hereby  acknowledges  having  received  $1,900,  the 
amount  herein  agreed  to  be  paid."  It  simply  adds  to  the  sur- 
render certificate  —  which  says  the  beneficiaries  have  received 
the  amount  agreed  to  be  paid  —  what  that  amount  was. 

There  is  very  little  evidence  of  protest  in  the  testimony  of 
the  beneficiary  Keyser.  But  if  it  were  far  stronger,  it  could 
have  no  legal  effect  as  against  the  written  evidence  of  this  set- 
tlement, consisting  of  the  signed  surrender  of  the  policy  and 
the  draft  payable  to  the  beneficiaries,  and  not  received  until 
after  the  signing  of  the  Surrender  and  the  delivering  up  of  the 
policy,  as  testified  to  by  the  beneficiary  Keyser.     He  said 
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defendant's  representative  told  him  before  he  would  give  him 
the  draft,  "  The  policy  must  be  surrendered  and  this  receipt 
signed.  *  *  *  He  told  me  I  had  to  give  up  the  policy 
and  had  to  sign  that  blank  form  there.  And  that  if  I  failed 
to  do  so  I  would  not  get  the  $1,900.  After  doing  that  he 
delivered  the  draft  to  me,  and  that  is  all  I  ever  received." 
This  the  beneficiaries  followed  by  surrendering  the  policy  for 
cancellation,  which  act,  under  the  decision  of  this  court  in 
Larhin  v.  Hardenhrooh  (90  K.  Y.  333),  would  deprive  the 
beneficiaries  of  the  right  to  maintain  an  action,  although  no 
consideration  was  paid,  as  it  operates  in  law  as  a  release  and 
discharge  of  the  maker's  liability  in  the  absence  of  fraud  or 
mistake. 

That  decision  standing  alone  would,  perhaps,  require  a 
reversal  of  this  judgment.  But  it  is  not  invoked  for  that 
purpose,  as  in  my  view  an  accord  and  satisfaction  in  law 
was  established  by  plaintiff's  proofs.  That  case  is  cited  in 
order  primarily  that  attention  may  be  called  to  a  portion  of 
the  reasoning  of  the  court.  Judge  Miller  said  —  all  of.  his 
associates  concurring  —  that  "There  certainly  could  not  be 
higher  evidence  of  an  intention  to  discharge  and  cancel  a  debt 
than  by  a  destruction  and  surrender  of  the  instrument  which 
created  it,  to  a  party  who  is  liable  by  virtue  of  the  same." 

The  surrender  of  the  policy  in  this  case,  with  the  statement 
in  writing  that  it  was  surrendered  for  cancellation,  was  evi- 
dence of  an  intention  to  discharge  and  cancel  the  policy.  It 
was  not  only  evidence  of  it,  but  evidence  of  such  a  vigorous 
character  that  according  to  the  opinion  quoted  there  could  be 
no  higher  evidence  of  such  an  intention. 

This  case,  however,  is  stronger  in  favor  of  defendant  than 
that.  There,  there  was  no  evidence  that  plaintiff  received 
anything.  Here,  plaintiff's  assignors  received  $1,900,  which 
they  admitted  they  were  told  they  would  not  receive  unless 
they  did  surrender  the  policy  for  cancellation.  There  is  no 
evidence  of  any  kind  in  contradiction  of  this  evidence  of 
intention,  so  that  no  opportunity  is  presented  for  a  submission 
of  such  a  question  to  the  jury. 
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There  was  no  question  for  the  jury.  No  fraud  is  claimed. 
The  controversy  was  honest.  Neither  witness  nor  circum- 
stance questions  it.  And  there  was  a  settlement  with  full 
knowledge  on  the  part  of  the  beneficiaries  of  the  situation,  as 
well  as  with  knowledge  that  unless  they  surrendered  the  pol- 
icy tliey  could  not  receive  a  cent.  There  is  no  question  for 
the  jury  on  that  subject,  for  one  of  the  beneficiaries  testifies 
to  it.  With  that  knowledge  they  accepted  the  draft,  and  sur- 
rendered the  policy,  saying  over  their  signatures  that  they 
surrendered  it  for  cancellation.  If  that  written  evidence 
could  be  disputed,  it  is  not.  And  so  there  is  no  question  for 
the  jury  on  that  subject.  And  hence  by  competent  and 
undisputed  evidence  is  made  out  every  element  of  an  accord 
and  satisfaction. 

An  attempt  is  made  by  counsel  for  plaintiff  to  persuade  us 
.  that  this  case  is  so  nearly  analogous  to  Korap  v.  Raymond 
(175  N.  Y.  102)  as  to  prevent  our  disposition  of  the  case  by 
the  application  of  well-established  legal  principles.  As  I 
understand  the  facts  of  that  case  the  decision  is  not  applicable 
to  this  one,  but  the  general  principles  laid  down  in  that  case 
are  in  harmony  with  those  asserted  here.  In  Konip's  case  the 
parties  differed  as  to  the  amount  due  and  as  to  the  meaning  of 
their  contract.  Plaintiff  finally  accepted  the  amount  defend- 
ant conceded  to  be  due,  and  receipted  for  the  same ;  but  he 
offered  to  prove  that  he  did  so  with  the  distinct  understand- 
ing that  if  he  could  bring  proof  to  defendant  that  he  was 
wrong,  defendant  would  pay  the  balance,  and  at  the  same 
time  he  said  :  "  If  you  do  not  pay  me  that  balance  I  will  take 
the  thing  to  court  and  we  will  leave  it  to  a  court  and  jury  to 
settle."  This  evidence  was  rejected,  and  this  court  holds  he 
had  a  right  to  prove  it.  But  in  the  case  under  consideration 
no  such  act  was  proved,  nor  was  any  attempt  made  to  prove 
it,  or  to  prove  any  other  fact  tending  to  cut  down  the  legal 
force  and  effect  of  the  surrender  in  writing  of  the  policy  in 
consideration  of  the  draft. 

The  judgment  should  Ije  reversed  and  a  new  trial  granted, 
witli  costs  to  abide  the  event. 
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Gray,  O'Brien  and  Haight,  JJ.,  concur;  Martin  and 
CiTLLEN,  JJ.,  concur  in  result  on  the  ground  that  the  question 
whether  there  was  an  accord  and  satisfaction  was  under  the 
evidence  a  question  for  tlie  jury  and  should  have  been  sub- 
mitted to  them  ;  Bartlett,  J.,  not  voting. 

J  udgment  reversed,  etc. 


Paul  M.   Pierson  et  al.,  Respondents,  v.   James   Speyer, 

Appellant. 

1.  Riparian  Rights  —  Lawful  Uses  of  Stream.  A  riparian  owner 
is  entitled  to  a  reasonable  use  of  the  water  flowing  in  a  natural  stream 
over  his  premises;  he  may  use  it  for  domestic  purposes  and  for  the  sup- 
port of  his  domestic  animals  and  fowls;  he  may  temporarily  detain  it  by 
dams,  in  order  to  furnish  power  to  run  machinery  and  for  the  purpose  of 
irrigating  his  lands,  when  the  amount  used  is  reasonable  and  is  not  out  of 
proportion  to  the  size  of  the  stream,  and  may,  also,  construct  ornamental 
ponds  and  store  them  with  fish,  or  use  them  for  water  fowl,  so  long  as  the 
ponds  are  not  so  large  as  to  materially  diminish,  by  evaporation  and 
absorption,  the  quantity  of  water  usually  flowing  in  the  stream. 

2.  Same  —  When  Lower  Riparian  Owners  Are  Not  Entitled  to 
Judgment  Restraining  Upper  Riparian  Owner  from  Maintaining 
Dah  Across  Stream  for  Ornamental  and  Domestic  Purposes. 
Where  an  upper  riparian  owner  constructed  a  dam  across  a  stream  on  his 
own  premises,  in  which  he  impounded  tbe  water  for  both  ornamental  and 
domestic  purposes,  lower  riparian  owners,  who  have  brought  an  action 
to  enjoin  the  former  from  intercepting  the  water  in  the  stream,  or  in  any 
manner  interfering  with  the  same  so  as  to  diminish  the  natural  flow  of 
water  through  the  premises  of  the  latter,  are  not  entitled  to  a  judgment 
restraining  the  defendant  from  continuing  the  dam,  upon  findings  that 
by  its  construction  "a  much  larger  surface  of  water  is  exposed  to  sun 
and  air  than  otherwise  would  be  exposed,  and  the  increased  evaporation 
and  absorption  caused  the  water  to  cease  flowing  to  and  over  the  plain- 
tiffs' land  and  deprived  them  of  the  use  of  the  water  to  which  they  were 
entitled,"  in  the  absence  of  a  finding  that  the  use  made  by  the  defendant 
of  the  water  under  the  circumstances  was  unreasonable. 

Pierson  v.  Speyer,  82  App.  Div.  556,  reversed. 

(Argued  April  5,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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June  19,  1903,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  J.  Fay  and  Darius  E,  Peck  for  appellant.  The 
findings  of  fact  do  not  lead  to  the  conclusion  of  law  upon 
which  the  judgment  at  Special  Term  was  based.  {BuUard  v. 
S,  Y.  Mfg.  Co.,  17  N.  Y.  525.)  There  is  no  finding  in  this 
case  that  the  user  made  by  tlie  defendant  of  his  pond  was 
unreasonable,  and  the  evidence  on  this  point  is  not  undis- 
puted. {De  Baun  v.  Beam.,  29  Hun,  236 ;  101  N.  T.  620 ; 
Qehlen  v.  Knm^,  70  N.  W.  Rep.  757 ;  101  Iowa,  700 ;  Wood 
V.  Edes,  2  Allen,  578 ;  Gould  on  Waters  [3d  ed.],  397,  §  205 ; 
Bobinson  v.  Davis,  47  App.  Div.  405,  407;  169  N.  Y. 
677.)  There  is  no  finding  in  the  case  at  bar  that  the  main- 
tenance of  the  defendant's  pond  causes  a  legal  interference 
with  the  flow  of  the  stream,  nor  is  there  a  finding  of  an 
undue  detention  by  the  defendant.  The  evidence  on  these 
points  is  not  undisputed.  {Piatt  v.  Johnson,  15  Johns.  213 ; 
Gehlen  v.  Knorr,  101  Iowa,  700 ;  BuUard  v.  S.  V.  Mfg. 
Co.,  77  N.  Y.  525;  Springfield  v.  Harris,  4  Allen,  494; 
Merri field  v.  Worcester,  110  Mass.  216 ;  De  Baun  v.  Bean, 
29  Hun,  236 ;  101  N.  Y.  620 ;  Stanford  v.  Fdt,  16  Pac.  Rep.  . 
900.) 

Smith  Lent  for  respondents.  Tlie  judgment  appealed  from 
was  warranted  by  the  facts  found  in  its  support.  {People  v. 
D.  cfe  n.  Co,,  177  N.  Y.  337.) 

IIaioht,  J.  Tliis  action  was  brought  to  enjoin  the  defend- 
ant from  intercepting  the  flow  of  water  in  a  natural  stream 
through  his  premises,  or  in  any  manner  interfering  with  the 
same  so  as  to  diminish  the  natural  flow  of  water  therein 
through  the  plaintiffs'  premises. 

The  defendant  was  the  upper  riparian  owner  and  the  plain- 
tiffs the  lower  owners  of  the  stream  in  question.  The  plaintiffs 
had  constructed  a  dam  and  reservoir  by  which  they  impounded 
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the  waters  of  the  stream  for  the  purpose  cf  supplying  water 
daily  to  the  growing  of  roses,  a  business  in  which  they  were 
engaged.  In  the  summer  of  1899  the  defendant  constructed 
a  dam  across  the  stream  upon  his  own  premises,  thereby 
creating  a  reservoir  about  one  and  a  lialf  acres  in  extent  and 
impounded  the  water  therein  for  both  ornamental  and 
domestic  pnrposes.  The  trial  court  found  as  a  fact  that  by 
reason  of  the  construction  of  the  dam  and  reservoir  by  the 
defendant  "  a  much  larger  surface  of  water  is  exposed  to  sun 
and  air  than  otherwise  would  be  exposed,  and  the  increased 
evaporation  and  absorption  caused  the  water  to  cease  flowing 
to  and  over  the  plaintiffs'  land  and  deprived  them  of  the  use 
of  water  to  whicli  they  were  entitled."  There  was  no  finding 
of  fact  that  the  defendant's  use  of  the  water  was  unreason- 
able. The  decision  was  in  what  is  commonly  designated  the 
"  long  form,"  containing  specific  findings  of  fact  and  con- 
clusions of  law.  Upon  these  findings  a  judgment  was  entered, 
in  which  the  defendant  "  is  enjoined  and  restrained  from  con- 
tinuing or  permitting  to  continue  the  dam  erected  by  him 
herein  described  in  said  complaint,"  etc. 

We  think  the  judgment  entered  in  this  case  was  not  author- 
ized by  the  findings  of  fact  made  by  the  trial  court.  It  is  not 
pretended  that  the  defendant  made  any  unreasonable  use  of 
tlie  water  flowing  through  the  stream  upon  his  premises,  that 
he  diverted  or  polluted  it,  or  that  he  decreased  the  amount  of 
the  flow  other  than  by  that  which  was  caused  from  evapora- 
tion and  absorption. 

A  riparian  owner  is  entitled  to  a  reasonable  use  of  the 
water  flowing  in  a  natural  stream  over  his  premises.  lie  may 
use  it  for  domestic  purposes  both  in  his  house  and  his  barn, 
and  may  consume  it  for  the  support  of  his  horses,  his  cattle 
and  his  poultry.  He  may  temporarily  detain  it  by  dams,  in 
order  to  furnish  power  to  run  machinery  and  for  the  purpose 
of  irrigation  of  his  lands  when  the  amount  used  is  reasonable 
and  is  not  out  of  proportion  to  the  size  of  the  stream.  lie 
may  also  construct  ornamental  ponds  and  store  them  with  fish, 
or  use  them  for  his  geese,  his  ducks  or  liis  swans,  so  long  as 
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the  size  of  the  ponds  are  not  so  large  as  to  materially  diminish, 
by  evaporation  and  absorption,  the  quantity  of  water  asnally 
flowing  in  the  stream. 

The  rights  of  riparian  owners  have  been  the  subject  of  recent 
coasideration  in  this  court  in  the  case  of  Strohel  v.  Kerr  Salt 
Co.  (164  N.  T.  303-320)  in  which  the  authorities  and  text 
writers  upon  the  subject  have  been  collected  and  cited.  In 
that  case  Judge  Vann  states  the  general  rule  as  follows : 

"  A  riparian  owner  is  entitled  to  a  reasonable  use  of  the 
water  flowing  by  his  premises  in  a  natural  stream,  as  an  inci- 
.  dent  to  his  ownership  of  the  soil,  and  to  have  it  transmitted 
to  him  without  sensible  alteration  in  quality  or  unreasonable 
diminution  in  quantity.  While  he  does  not  own  the  running 
water,  he  has  the  right  to  a  reasonable  use  of  it  as  it  passes  by 
his  land.  As  all  other  owners  upon  the  same  stream  have  the 
same  right,  the  right  of  no  one  is  absolute,  but  is  qualified 
by  the  right  of  the  others  to  have  the  stream  substantially 
preserved  in  its  natural  size,  flow  and  purity,  and  to  protection 
against  material  diversion  or  pollution.  This  is  the  common 
right  of  all,  which  must  not  be  interfered  with  by  any.  The 
use  of  each  must,  therefore,  be  consistent  with  the  rights  of 
the  others,  and  the  maxim  of  sic  utere  tiio  observed  by  all.  The 
rule  of  the  ancient  common  law  is  still  in  force  ;  aqua  currit 
et  debet  currerey  ut  currere  BolebaL  Consumption  by  watering 
cattle,  temporary  detention  by  dams  in  order  to  run  machin- 
ery, irrigation  when  not  out  of  proportion  to  the  size  of  the 
stream,  and  some  other  familiar  uses,  although  in  fact  a  diver- 
sion of  the  water  involving  some  loss,  are  not  regarded  as  an 
unlawful  diversion,  but  are  allowed  as  a  necessary  incident  to 
the  use  in  order  to  eflFect  the  highest  average  benefit  to  all  the 
riparian  owners.  As  the  enjoyment  of  each  must  be  accord- 
ing to  his  opportunity,  and  the  upper  owner  has  the  first 
chance,  the  lower  owners  must  submit  to  such  loss  as  is  caused 
by  reasonable  use." 

(See,  also,  Broom's  Legal  Maxims,  page  *373 ;  Pomeroy  on 
Water  Rights,  sections  7  and  8 ;  Cumminga  v.  Barrett,  10 
Cush.  186.) 

18 
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The  defendant  in  this  case,  as  we  liave  seen,  was  the  npper 
riparian  owner.  By  reason  thereof  he  had  the  right  to  the 
first  reasonable  use  of  the  water  flowing  through  the  stream, 
taking  into  consideration  the  size  and  velocity  thereof ;  and, 
in  the  absence  of  a  finding  that  the  use  made  by  him  of  the 
water  under  the  circumstances  was  unreasonable,  there  was 
no  basis  for  the  judgment  that  was  entered  herein.  It  follows 
that  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Pabker,  Ch.  J.,  O'Brien,  Babtlett,  Vann,  Cullen  and 
Webner,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  Yobk,  Bespondent,  v. 
George  E.  Mills,  Appellant. 

1.  Crimes  —  Receivino  Property  of  the  State  from  Any  One, 
UNDER  Any  Circumstances,  with  Intent  to  Steal  It,  Is  a  Crime. 
Where  an  individual  owner  delivers  his  property  to  one  who  wishes  to 
steal  it,  there  is  no  trespass,  but  where  the  property  of  the  state  is  deliy- 
ered  by  any  one,  under  any  circumstances,  to  any  person  for  the  purpose 
of  having  him  steal  it  and  he  takes  it  into  his  possession  with  intent  to 
steal  it,  there  is  a  trespass  and  the  attempt  is  a  crime. 

2.  Theft  op  Public  Records — Penal  Code.  §§  94,  631.  The  insti- 
gator of  a  plot  to  obtain  possession  of  certain  indictments  for  the  pur- 
pose of  destroying  them,  by  bribing  an  assistant  district  attorney  having 
them  in  his  special  charge  to  remove  them  from  the  files  of  the  court  and 
deliver  them  to  him  for  a  consideration  to  be  agreed  upon,  and  who,  after  a 
feigned  compliance  with  the  scheme  by  an  intermediary  pretending  to 
act  for  such  officer,  receives  the  indictments,  puts  them  in  his  pocket  and 
walks  away,  whereupon  he  is  immediately  arrested  and  the  indictments 
are  Uiken,  is  properly  convicted,  under  section  94  of  the  Penal  Code, 
of  an  attempt  to  commit  the  crime  of  willfully  and  unlawfully  removing 
documents,  from  a  public  office,  and,  under  section  581,  of  the  attempt  to 
commit  the  crime  of  grand  larceny  in  the  second  degree. 

8.  Delivery  of  Public  Records  by  Public  Officer  to  One  with 
THE  Intent  to  Have  IIim  Steal  Them  No  Defense  to  Prosecution 
FOR  Theft  upon  the  Ground  that  the  State,  through  Its  Repre- 
sentative, Attempted  to  Create  a  Crime.  The  fact  that  the  district 
attorney,  upon  being  informed  of  the  scheme,  directed  his  employees  to 
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seemingly  comply  therewith,  and  for  the  sole  purpose  of  apprehending  the 
defendant  in  the  commission  of  a  crime  and  of  securing  his  subsequent  con- 
yiction,  procured  the  indictments  with  the  consent  of  a  judge  out  of  court 
and  ordered  their  delivery  to  the  defendant,  is  not  available  as  a  defense 
upon  the  ground  that  the  object  of  the  district  attorney  was  not  to  detect 
but  to  create  a  crime,  and  that  the  defendant  was  innocent  because  he  took 
the  indictments  into  bis  possession  with  the  consent  of  the  state  as  repre- 
sented by  the  district  attorney.  The  indictments  were  the  property  of 
the  state  which  no  court,  even  by  formal  order,  could  lawfully  direct  to 
be  removed  for  any  purpose,  except  as  provided  in  section  866  of  the  Code 
of  Civil  Procedure,  certainly  not  for  the  purpose  for  which  they  were 
used;  they  were  not  in  the  lawful  possession  of  the  district  attorney:  he 
could  not  lawfully  give  them  away  or  permit  them  to  be  taken  by  the 
defendant,  and  the  latter's  appropriation  of  them  with  the  intent  to  steal 
was  as  much  a  crime  as  though  he  had  with  such  intent  removed  them 
from  the  records  himself.  The  state  detects  and  punishes  crime  after  its 
commission,  but  there  can  be  no  such  thing  as  the  state  tempting  a  citi- 
zen to  its  commission  for  the  purpose  of  detecting  and  punishing  it.  The 
district  attorney  could  not  and  did  not  repre^^cnt  the  state,  although  he 
thought  he  did,  and  his  sole  desire  was  to  render  it  official  service.  His 
acts,  therefore,  exceeded  his  authority,  were  individual,  did  not  bind  the 
state  and  did  not  estop  it  from  prosecuting  and  convicting  the  defendant. 

4.  When  the  Defendant  Is  a  Principal.  The  defendant  having 
proposed  the  scheme  and  put  in  motion  the  forces  by  which  the  indict- 
ments were  actually  removed  from  the  flies  of  the  court,  was  a  principal 
throughout  the  transaction:  but  if  he  had  not  instigated  it,  if  he  took  them 
animo  furandi  from  any  place  or  from  any  person,  either  with  or  without 
consent,  he  was  guilty  of  the  offenses  charged. 

Peaj^  v.  Mills,  91  App.  Div.  331,  affirmed. 

(Argued  April  16,  1904;  decided  April  26,  1904.) 

Appeal  froai  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Feb- 
ruary 17,  1904,  which  affirmed  a  judgment  entered  upon  a 
verdict  convicting  the  defendant  of  an  attempt  to  commit  the 
crime  of  grand  larceny  in  the  second  degree,  and  of  an 
attempt  to  commit  the  crime  of  willfully  and  unlawfully 
removing  certain  public  documents  from  the  custody  of  the 
officer  to  whom  they  were  confided  by  law. 

The  indictment  against  the  defendant  contains  two  counts, 
each  charging  an  attempt  to  violate  a  distinct  section  of  the 
Penal  Code,  the  iirst  being  founded  on  section  94  and  the 
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second  on  section  531.  The  facts  appearing  on  the  trial,  as 
well  stated  by  the  Appellate  Division,  are  as  follows :  '  •  Richard 

C.  Flower  was  a  physician  and  was  also  engaged  in  pro- 
moting certain  mining  interests.  In  connection  with  such 
enterprise  he  was  indicted  under  six  different  indictments  for 
alleged  larcenies,  and  was  also  suspected  of  being  implicated 
in  the  suspicious  death  of  one  Hagaman,  which  case  the  dis- 
trict attorney  was  investigating  shortly  prior  to  the  offenses 
charged  in  the  present  indictment.  Francis  P.  Garvan,  an 
assistant  district  attorney  of  the  county  of  New  York,  had 
special  charge  of  the  prosecution  of  the  indictments  against 
Flower  and  also  of  the  investigation  of  the  death  of  Haga- 
man. The  defendant  was  a  lawyer,  engaged  in  the  practice 
of  his  profession  in  the  city  of  New  York  with  a  son  of 
Richard  C.  Flower,  and  he  was  also  interested  in  various 
mining  companies  in  connection  with  Dr.  Flower  and  Andrew 

D.  Meloy  and  others  at  the  time  when  the  indictments  were 
found  against  Flower,  and  when  he  was  being  otherwise 
investigated,  and  he  took  a  very  lively  interest  in  Dr.  Flower's 
behalf. 

It  appeared  from  the  testimony  of  Meloy  that  he  was  presi- . 
dent  and  a  member  of  the  board  of  directors  of  the  Lone 
Pine  Mining  Company  of  which  board  the  defendant  was  a 
member ;  that  on  Saturday,  March  28,  1903,  at  a  directors' 
meeting  of  this  mining  company,  the  defendant  called  atten- 
tion to  the  prosecutions  against  Dr.  Flower,  and  stated  that  it 
was  having  a  bad  effect  upon  the  company ;  that  he  thought 
Garvan  was  persecuting  Flower ;  that  the  ends  of  justice  were 
not  being  promoted,  and  he  expressed  a  wish  that  the  direct- 
ors should  pass  some  resolution  asking  Garvan  or  the  dis- 
trict attorney's  office  to  discontinue  the  attack  upon  Flower. 
Such  resolution,  however,  was  neither  adopted  nor  offered. 
On  the  next  day  Meloy  testified  that  he  received  a  telephone 
message  from  the  defendant  asking  him  to  meet  him  on 
Riverside  drive,  about  Eighty-fifth  or  Eighty-sixth  streets; 
that  he  met  him  there  alone,  had  a  conversation  with  him  in 
which  he  spoke  of  Flower's  increasing  difficulties,  about  his 
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counsel,  what  they  had  done  and  what  liis  anxieties  and  fears 
were.     He  discussed  Garvan  and  the  latter's  attitude  to  the 
case,  and  asked  Meloy  if  he  would  not  make  an  engagement 
with  Garvan  so  that  the  defendant  could  see  and  have  a  talk 
with  him  and  see  if  the  prosecutions  could  not  be  stopped,  and 
there  was  some  conversation  about  the  money  which  had  been 
paid  for  counsel,  and  that  if  it  were  given  to  Garvan  it  would 
accomplish  greater  results.     The  defendant  finally  said :  "  I 
will  not  give  Hart  any  money  or  any  lawyer.     *     *     *     I 
know  the  head  of  this  thing  and  I  am  going  to  give  what 
money  I  give  to  Garvan.     *     *    *     What  I  want  to  do  is 
to  get  in  contact  with  Garvan  and  I  want  you  to  do  it  for 
me.     *     *     *     When  he  said  he  wanted  to  get  in  contact,  I 
asked  him  if  he  knew  what  he  was  doing,  what  he  was  about ; 
he  said  he  thought  he  did.     Then  I  said  the  same  general 
remark  —  be  careful.     At  the  end  of  the  conversation  I  left 
Mr.  Mills  and  stated  I  would  see  Mr.  Garvan  the  next  day 
and  make  an  engagement."     Meloy  further  testified  that  he 
asked  the  defendant  why  he  did  not  get  in  touch  with  Garvan 
himself,  and  in  reply  the  defendant  stated,  in  substance,  "  that 
if  he  came  himself  Mr.  Garvan  would  be  afraid,  but  that  you 
could   arrange   it   for  him."     Meloy  then  parted  from  the 
defendant  with  the  understanding  that  he  was  to  see  Garvan 
and  make  an  appointment  for  him  the  next  day.     Meloy, 
however,  took  an  entirely  diflFerent  course.     The  next  de^y  ho 
coi^sulted  with  his  own  counsel,  telling  him  what  had  occurred. 
Thereupon  his  counsel  and  himself  interviewed  Garvan  over 
the  telephone,  with  the  result  that  the  three  had  a  meeting  in 
the  afternoon  and  the  whole  matter  of  the  conversation  was 
stated  to  Garvan,  after  which  Mr.  Jerome,  the  district  attor- 
ney, was  brought  into  the  conference  and  informed  of  what  had 
taken  place.     Jerome  testified  that  on  the  next  day  after  the 
conference  he  communicated  with  Detective  Sergeant  Erind- 
ley  and  gave  him  directions  concerning  the  case,  as  a  result  of 
which  he  was  to  put  himself  into  communication  with  the 
defendant  for  the  purpose  of  detecting   him   in   the   com- 
mission of   any  crime  which   he    might   commit  or  attemj)t 
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to  commit.      Meloy  had  no   communication  with    Brindley, 
but  the  latter  called  him  up  on  the  telephone  for  the  pur- 
pose  of    making    arrangements    by   which    he    could    meet 
the   defendant.      Meloy   tlien  saw  the   defendant,  informed 
him  that  he  had  seen  Garvan  and  made  arrangements  for  him 
to  meet  Garvan's  ward  man,  Brindley.    Tlie  defendant  demur- 
red to  this,  stating  that  he  wanted  to  meet  Garvan.     Meloy 
told  him  that  Garvan  would  not  do  business  with  him  directly, 
but  that  he  would  have  to  do  it  with  Brindley,  and  thereupon 
the  defendant  consented  to  see  him,  and  Meloy,  in  the  defend- 
ant's presence,  called  up  Brindley  by  telephone  at  the  district 
attorney's  office  and  told  him  that  the  defendant  would  meet 
him.     As  a  result  of  this  the  defendant  and  Brindley  met  in 
the  afternoon  in  Ilaan's  restaurant,  No.  11  Park  Row,  in  the 
city  of  New  York.     After  identifying  each  other  they  went 
into  one  of  the  booths,  when  Mills  stated  that  he  had  been 
instructed  by  Dr.  Flower  to  have  an  interview  with  Garvan 
about  the  disposition  of  the  charges  against  Flower.    Brindley 
informed  him  that  it  was  impossible  for  him  to  see  Garvan, 
and  defendant  said  :  "  Well,  Dr.  Flower  is  anxious  for  me  to 
talk  to  Garvan  and  I  do  not  see  why  he  does  not  want  to  talk 
to  me  just  as  lawyer  to  lawyer,  tliat  would   bo  all  right." 
And  when  informed  that  this  was  impossible,  he  said,  "  Well, 
if  you  can  assure  me  that  you  will  fulfill  any  contract  or 
proposition  that  I  make  to  you  I  am  willing  to  talk  with  you." 
After  some  further  conversation  defendant  stated  :  "  That  Dr. 
Flower  was  a  fool  to  havie  let  the  matter  go  as  far  as  it  did, 
as  the  opportunity  was  presented  to  him  when  Mr.  Garvan 
had  him  in  his  office  for  examination  in  the  Ilagaman  matter; 
that  this  was  his  time  for  to  make  a  settlement  instead  of  fighting 
it  out,  and  that  now  he  has  engaged  high-priced  counsel  who 
would  drag  the  case  out  so  as  to  justify  a  large  fee  j    *    *     * 
he  would  go  to  the  fountain-head  and  settle  the  case.     I  asked 
him  then,  'Well,  what  is  it  you  want  us  to  do?'  He  says, 
'Well,  these  indictments  that  have  been  found  against  Dr. 
Flower  you  can  withdraw  them  and  misplace  them,  lose  them 
or  dispose  of  them  in  some  way  or  Mr.  Garvan  could  go  into 
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court  and  permit  him  to  go  into  court  on  a  demurrer  and 
have  the  indictments  quashed.'  I  told  (him)  that  I  would  see 
Mr.  Garvan  and  submit  this  to  him  and  let  him  know.  He 
then  said,  ^  Well,  Mr.  Garvan  ought  to  be  satisfied  with  this ; 
the  matter  is  not  worth  as  much  money  now  as  it  would  have 
been  to  us  if  it  had  been  disposed  of  before  indictment  and 
all  of  this  publicity ;  Dr.  Flower's  business  has  sufiPered  very 
much  from  this,  and,  of  course,  it  is  not  worth  the  money  it 
would  have  been  before  the  publicity.'  He  said  that  as  to 
the  Hagaman  matter,  '  Mr.  Garvan  could  say  that  after  thor- 
ough examination  of  witnesses  and  the  autopsy  and  the 
examination  of  the  report  of  the  physician  and  chemist,  he 
had  come  to  the  conclusion  that  the  death  of  Mr.  Hagaman  was 
caused  by  natural  causes,  and  that  this  would  relieve  both  Dr. 
Flower  and  his  client,  Mrs.  Hagaman  —  that  is  Mills'  client 
of  this  notoriety.?  *  *  *  He  said  he  would  have  to  see  Dr. 
Flower  so  as  to  make  the  arrangements  for  the  money ;  that 
Dr.  Flower  is  an  old  bird  at  this  game,  has  had  twenty  years' 
experience  and  would  be  very  particular  about  arranging  these 
matters."  After  arranging  that  the  defendant  should  be  known 
thereafter  as  McChesney,  the  parties  separated.  This  conver- 
sation was  repeated  by  Brindley  to  Jerome,  and  thereupon 
Jerome  applied  to  "  a  judge  of  "  the  court  having  the  custody  of 
the  indictments,  explained  *  *  *  how  he  desired  to  use  them, 
without,  however,  mentioning  any  name,  and  the  "judge"  per- 
mitted them  to  be  taken  from  the  files  of  the  office  and  Jerome 
delivered  them  to  Brindley.  In  theaf  temoon  of  the  next  day  the 
defendant  telephoned  Brindley  at  the  district  attorney's  office 
that  everything  was  all  right ;  that  he  had  seen  Dr.  Flower 
and  "  that  it  would  be  a  go."  At  twelve  o'clock  of  that  day 
Brindley  and  the  defendant  again  met  at  Haan's  restaurant, 
when  the  defendant  asked  " '  as  to  those  indictments,  what 
have  you  done  ? '  I  says,  *  Well,  pursuant  to  your  suggestion 
of  yesterday  about  these  indictments  I  have  inquired  as  to 
what  effect  it  would  have,  and  find  that  there  are  copies  in 
the  District  Attorney's  office  of  these  indictments.'  He  says, 
*  yes,  that  is  right ;  by  taking  these  indictments,  the  originals, 
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the  copies  could  be  made  demurrable,  and  Mr.  Garvan  could 
go  into  court  and  with  all  apparent  good  faith  light  our  motion 
to  demur  on  those  indictments,  and,  of  course,  the  judge 
would  decide  against  him.'  lie  says,  *  but  how  do  we  know 
as  to  your  good  faith  in  those  other  matters  that  may  come 
up  in  the  future  ? '  '  Well,'  I  says,  '  you  would  have  posses- 
sion of  the  indictments  then,  and  that  would  be  evidence  of 
good  faith  on  our  part'  He  says,  '  yes,  but  I  do  not  want 
those  indictments ;  I  will  take  them  from  you,  buy  them  and 
would  go  somewheres  with  you  and  destroy  them.'  I  says, 
*well,  I  have  withdrawn  those  indictments,  have  given  no 
reason  why  I  did  and  have  them  with  me,'  and  I  showed 
them  to  him.  He  took  them  and  examined  them.  After 
carefully  examining  them  he  says,  'well,  there  are  only  five 
indictments  here,  and  there  has  been  no  indictment  on  the 
bribery  charge ;  that  makes  that  the  easier  to  dispose  of ;  one 
prisoner  already  having  been  discharged,  it  would  be  an  easy 
matter  for  Mr.  Garvan  to  have  the  other  one  discharged.' 
He  said,  *  I  will  have  to  see  Dr.  Flower  to  get  the  money 
and  will  try  to  find  him  by  five  o'clock  this  afternoon.'  I 
said,  '  wellj/that  would  be  after  banking  hours  and  would  be 
rather  late,'  and  he  says,  '  well,  I  will  have  to  try  to  find  him 
somewlieres.'  I  then  said,  *  well,  what  amount  did  you  want 
to  pay  for  this  service  ? '  He  says,  '  well,  $1,500.'  I  says  I 
thought  that  was  rather  cheap.  He  said,  *  well,  I  will  make 
it  $2,000,  in  this  way,  $1,500  to  be  paid  to  Mr.  Garvan  and 
$500  you  and  I  will  divide.' "  Brindley  consented  to  this, 
and  after  some  further  conversation  the  parties  separated, 
agreeing  to  meet  again  later  in  the  afternoon.  Subsequently 
the  defendant  called  Brindley  over  the  telephone,  stating  that 
he  could  not  make  tlie  arrangements  for  that  day;  would 
have  to  postpone  it  to  the  next.  Brindley  replied  that  it  was 
a  risky  thing  for  him  to  keep  the  indictments  out  of  the  Court 
of  General  Sessions.  "  He  said,  '  well,  under  no  conditions 
put  them  back;  keep  them  out;  it  will  be  all  right;  you  can 
make  any  excuse  —  say  you  cannot  find  them,  but  keep  them 
out,  anyway.'  "     The  parties  had  prior  to  this  time  agreed  to 
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refer  to  the  indictments  as  "  subpoenas "  and  the  money  as 
"additional  evidence."  A  meeting  was  arranged  for  next 
day,  at  which  time  Brindley  posted  in  Haan's  restaurant  other 
officers  and  persons  to  observe  what  transpired  between  him, 
and  the  defendant.  He  met  the  defendant  shortly  after  one 
o'clock  at  Haan's  rathskeller,  and  after  considerable  conver- 
sation with  respect  to  the  Hagaman  matter  and  what  might 
occnr  in  the  future  with  respect  to  complaints  against  Dr, 
Flower,  defendant  said :  " '  I  have  the  money  here,  and  we 
can  do  more  business  in  the  future.'  He  put  his  hand  in  his 
inside  pocket  and  withdrew  an  envelope — this  one  (indicat- 
ing)—  and  passed  it  to  me  and  said,  *  just  count  it;  there  is 
$1,500.'  The  envelope  was  open  when  he  handed  it  to  me.  I 
took  it  from  him,  from  his  hand.  I  looked  into  it ;  it  had  fifteen 
one  hundred  dollar  bills  in  it.  I  counted  them  ;  they  are  there 
now."  The  envelope  and  money  were  then  received  in  evi- 
dence. Defendant  then  said  :  "  This  is  for  Mr.  Garvan ;  give  this 
to  Mr.  Garvan,  you  and  Mr.  Garvan  can  settle  for  this  $1,500." 
He  said  :  "  Look  out,  be  careful."  Thereupon  the  defendant 
called  attention  to  certain  persons  who  were  observing  them 
and  Brindley  told  him  they  were  all  "  grafters."  He  then 
gave  to  Brindley  $250  more  and  said :  "  The  other  $250  I 
have  in  my  pocket."  Brindley  then  produced  the  indict- 
ments, which  the  defendant  examined  and  finally  suggested 
as  they  were  being  watched  that  they  go  upstairs.  He  picked 
up  the  indictments,  placed  them  in  his  outside  pocket,  walked 
to  the  stairway  leading  to  the  cafe  upstairs  when  Brindley 
placed  him  under  arrest.  He  was  searched  in  the  presence  of 
other  persons  in  the  cafe,  the  indictments  were  found  upon 
him  and  he  was  taken  to  the  station  hou^.  The  defendant 
admitted  that  the  indictments  were  found  upon  his  person  at 
the  time  of  his  arrest,  and  he  did  not  deny  but  that  he  had 
meetings  with  Brindley,  as  testified  to  by  the  latter,  or  but 
that  the  money  which  was  produced  in  court  and  introduced 
into  evidence  was  given  by  liim  to  Brindley  at  the  place  and 
time  that  the  testimony  established.  The  defendant's  claim 
in  answer  thereto  was  that  he  and  Brindley  were  engaged  in 
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buying  up  claims  against  Dr.  Flower,  and  that  in  all  the  nego- 
tiations which  he  had  with  Brindley  he  was  acting  as  the  repre- 
sentative of  Flower  against  creditors  and  their  attorney,  Mr. 
Hart,  from  whom  he  was  to  receive  releases  to  be  delivered  to 
him  by  Brindley ;  but  he  admits  that  Brindley  produced  th© 
indictments,  told  him  what  they  were ;  that  he  looked  at  them 
and  subsequently  put  them  in  his  pocket  at  the  request  of 
Brindley." 

The  jury  found  the  defendant  guilty  upon  both  counts  and 
he  was  sentenced  accordingly.  Upon  appeal  to  the  Appellate 
Division  the  judgment  was  affirmed,  one  of  the  justices 
dissenting,  and  the  defendant  thereupon  came  to  this  court. 

John  R,  Dos  Pas808^  Benjamin  S.  Steinhardt  and 
Ediaund  F,  Harding  for  appellant.  The  defendant,  under 
the  evidence  disclosed,  committed  no  indictable  crime,  either 
the  principal  oflEense  or  an  attempt  to  commit  it.  (Beccaria 
on  Crimes  [ed.  1705],  7;  Connor  y.  People^  18  Col.  373; 
O^Brien  v.  State^  6  Tex.  App.  665 ;  Commonwealth  v. 
Bickings^  12  Penn.  Dist.  Kep.  206 ;  State-  v.  Ilayes^  105  Mo. 
76 ;  People  v.  Collins^  53  Cal.  185 ;  Stute  v.  Stickney^  53 
Kans.  308  ;  36  Pac.  Rep.  714 ;  RtaU  v.  Hull,  33  Oreg.  56 ; 
Williams  v.  State,  56  Ga.  391.)  There  was  no  evidence  to 
show  that  defendant  was  guilty  of  a  violation  of  sections  94 
and  531  of  the  Penal  Code,  under  which  he  was  indicted. 
{Thoi^n  V.  Turck,  94  N.  Y.  95 ;  link  v.  PeopU,  6  Abb. 
[N.  C]  413 ;  77  N.  Y.  114 ;  PeopU  v.  Nichols,  3  Park.  Cr. 
Rep.  579 ;  17  N.  Y.  114 ;  Dodge  v.  Brittain,  Meigs,  83,  85 ; 
People  V.  Gardner,  144  N.  Y.  125.) 

WiUiain  Tra/oers  Jerome,  District  Attorney  {Robert  G. 
Taylor  of  counsel),  for  respondent.  As  defendant's  felonious 
intent  was  fully  shown,  his  participation  in  the  removal  of  the 
indictments  constituted  an  attempt  to  violate  section  94  of  the 
Penal  Code  and  also  an  attempt  to  commit  grand  larceny  in 
the  second  degree,  in  violation  of  section  531,  subdivision  3, 
of  the  Penal  Code.     {People  v.  Laurence,  137  N.  Y.  517; 
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Peapl<^  V.  Bliven,  112  N.  Y.  91 ;  People  v.  Cotto,  131  N.  Y. 
597;  People  v.  Peckeris^  153  X.  Y.  576;  Kiiig  v.  Iltffffins, 
2  East,  5 ;  P^^pZ^s  v.  Bu^ih,  4  Hill,  135 ;  People  v.  McDer- 
vwtt,  5  Park.  Or.  Rep.  102 ;  Bish.  New  Crim.  Law  [8th  ed.], 
§§  767,  768 ;  Hex  v.  Lawrance,  4  Cox  C.  C.  438 ;  Bex  v. 
Walah^  1  Mood.  C.  C.  14 ;  Harrison  v.  People^  50  N.  Y. 
518.)  The  proposition  that  Mills'  possession  of  the  indict- 
ments was  lawful ;  that  the  district  attorney  had  presented 
Mills  with  the  indictments  and  that  the  district  attorney  had 
power  to  bind  the  state  so  as  to  make  the  transfer  of  the 
indictments  lawful  is  untenable.  (1  Bish.  New  Crim.  Law, 
§§  257,  262  ;  Riley  v.  State,  16  Conn.  47 ;  Foraythe  v.  State, 
6  Ohio,  20;  Grimm  v.  United  States,  156  U.  S.  604 ;  People 
V.  Krivitzky,  168  N.  Y.  182.)  The  claim  that  the  deception 
perpetrated  upon  defendant  has  the  effect  of  leaving  him 
guiltless  when  the  evidence  is  weighed  iu  the  balance  is  unten- 
able. {Matter  of  Cross,  85  Hun,  343 ;  ITopt  v.  Utah,  110 
U.  S.  574 ;  People  v.  White,  176  N.  Y.  331 ;  People  v.  NoelJce, 
29  Hun,  461 ;  Wi7iston  v.  Wi^iston,  165  N.  Y.  553 ;  Grimm 
V.  U.  S.,  156  U.  S.  604;  Gomle  v.  U  S,  159  U.  S.  663; 
Rosen  v.  U.  S,  161  U.  S.  29 ;  Andr,3ws  v.  U,  S,  162  U.  S. 
420;  People  v.  Krivitzhy,  168  N.  Y.  182.) 

Vann,  J.  The  indictments  against  Dr.  Flower  were  records 
or  documents  filed  in  a  public  office  under  the  authority  of 
law.  (Code  Crim.  Pro.  §  272 ;  Code  Civ.  Pro.  §  866.)  They 
were  the  property  of  the  state  and  a  willful  and  unlawful 
removal  of  them  constituted  a  crime  under  section  94  of  the 
Penal  Code.  Any  one  who  unlawfully  obtained  or  appro- 
priated them  was  guilty  of  grand  larceny  in  the  second 
degree,  according  to  the  provisions  of  another  section  of  the 
same  statute.  (Penal  Code,  §  531.)  Whoever  is  guilty  of 
violating  either  section  may  be  convicted  of  an  attempt  to 
commit  the  offense  specified  therein,  even  if  it  appears  on  the 
trial  that  the  crime  was  fully  consummated,  unless  the  court 
in  its  discretion  discharges  the  jury  and  directs  the  defendant 
to  be  tried  for  the  crime  itself,   which  was  not  done  in  the 
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case  before  us.  (Code  Criin.  Pro.  §§35  and  685.)  The  jury 
found  the  defendant  guilty  of  an  attempt  both  to  remove  and 
to  steal  the  indictments,  and  after  aiBrmance  by  the  Appellate 
Division  we  are  confined  in  our  review  to  such  questions  as 
wei"e  raised  by  exceptions  taken  during  the  trial. 

In  view  of  the  able  and  exhaustive  opinion  of  the  Appellate 
Division,  the  only  question  we  feel  called  upon  to  consider  is 
that  raised  by  the  challenge  of  the  learned  counsel  for  the 
appellant  in  the  nature  of  a  demurrer  to  the  evidence.  H^e 
claims  that  even  on  the  assumption  that  all  the  evidence  for 
the  prosecution  is  true,  still  the  facts  thus  proved  do  not  con- 
stitute the  crime  charged  in  either  count  of  the  indictment. 
His  argument  is  that  the  object  of  the  district  attorney  was 
not  to  detect,  but  to  create  a  crime,  and  that  no  crime  was 
committed  by  the  defendant  in  taking  the  indictments  into 
his  possession,  because  he  took  them  with  the  consent  of  the 
state  as  represented  by  the  district  attorney. 

The  flaw  in  this  argument  is  found  in  the  fact  that  the 
records  were  the  property  of  the  state,  not  of  the  district 
attorney,  and  that  the  latter  could  not  lawfully  give  them 
away  or  permit  them  to  be  taken  by  the  defendant.  Purity 
of  intention  only  could  prevent  the  action  of  the  district 
attorney  from  being  a  crime  on  his  part.  This  is  true  also  as 
to  the  detective,  for  if  either  had  in  fact  intended  that  the 
defendant  should  permanently  remove  the  indictments,  and 
steal,  appropriate  or  destroy  them,  he  would  have  come  within 
the  statute.  Neither  of  those  officers  represented  the  state  in 
placing  the  records  where  the  defendant  could  take  them,  but 
each  was  acting  as  an  individual  only.  Neither  had  the  right 
or  power,  as  a  public  officer,  to  deliver  them  to  the  defendant, 
and  if  either  had  acted  with  an  evil  purpose,  his  act  would 
have  been  criminal  in  character. 

An  act  done  with  intent  to  commit  a  crime,  and  tending 
but  failing  to  eflEect  its  commission,  is  an  attempt  to  commit 
that  crime.  (Penal  Code,  §  34.)  Felonious  intent  alone  is 
not  enough,  but  there  must  be  an  overt  act  shown  in  order  to 
establish  even  an  attempt.     An  overt  act  is  one  done  to  carry 
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ont  the  intention,  and  it  must  be  such  as  would  naturally 
effect  that  result,  unless  prevented  by  some  extraneous  cause. 
In  People  v.  Bush  (4  Hill,  133)  the  prisoner  solicited  one 
Kinney  to  burn  a  barn,  and  gave  him  matches  for  the  pur- 
pose, and  it  was  held  sufficient  to  warrant  a  conviction  for 
attempt  at  arson,  although  the  prisoner  did  not  mean  to  be 
present  at  the  commission  of  the  offense,  and  Kinney  did  not 
intend  to  commit  it.  The  furnishing  of  the  matches  was  the 
overt  act.  If  the  defendant  did  anything  with  intent  to  steal 
the  papers,  which  in  the  ordinary  course  of  events,  unless 
interfered  with,  would  have  resulted  in  the  theft  thereof,  it 
was  an  overt  act.  {People  v.  Sullivan,  1Y3  N.  Y.  122,  133.) 
Taking  up  tlie  records,  putting  them  in  his  pocket  and  walk- 
ing away  with  them  was  an  overt  act,  because  it  was  done 
with  the  intent  to  remove  and  appropriate  them,  and  would 
ordinarily  result  in  carrying  that  intention  into  effect.  It  was 
a  trespass  to  take  the  indictments  into  his  possession  under 
the  circumstances,  for  he  did  it,  as  the  jury  found,  with  the 
intention  of  stealing  them.  It  was  not  necessary  that  the 
trespass  should  be  accompanied  with  violence,  as  it  was  enough 
for  him  to  secure  the  physical  custody  of  the  papers  and  have 
it  in  his  power  to  take  them  away  and  appropriate  them,  the 
same  as  if  he  had  picked  them  up  in  the  clerk's  office.  No 
more  force  would  be  required  in  the  case  supposed  than  in 
the  case  proved.  The  touch  of  a  pickpocket  is  so  light  that 
it  cannot  be  felt,  yet  the  force  is  sufficient  to  constitute  a  tres- 
pass and  an  attempt  to  commit  a  crime,  even  if  there  is  nothing 
in  the  pocket  to  steal.  {People  v.  Mo7*aii,  123  N.  Y.  254.) 
As  was  said  by  the  court  in  a  late  case :  "  It  is  now  the  estab- 
lished law,  both  in  England  and  in  this  country,  that  the  crime 
of  attempting  to  commit  larceny  may  be  committed,  although 
there  was  no  property  to  steal,  and  thus  the  full  crime  of 
larceny  could  not  have  been  committed."  {People  v.  Gard- 
ner, 144  N.  Y.  119,  125,  and  cases  cited.) 

Knowing  that  he  had  no  right  to  the  indictments,  and  that 
the  officers  had  no  right  to  let  him  have  them,  when  the  defend- 
ant picked  them  up  from  the  table  and  put  them  in  his  pocket 
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aninio  furandi^  the  law  presumes  that  the  act  was  done  m  et 
armia^   for  the  amount  of   violence  is  not  important.     He 
removed  the  papers  from  the  control  of  the  real  owner  and 
had  them  in  his  own  control,  so  that  the  state  could  not  have 
recovered  possession  without  his  consent  or  by  forcibly  taking 
them  away  from  him,  which  was  in  fact  done.     The  detective 
could  only  get  them  back  if  he  and  his  assistants  were  strong 
enough,  unless  the  defendant  voluntarily  gave  them  up.     He 
had  the  same  control  of  them  that  he  had  of  his  own  pocket 
book,  for  both  were  in  his  pocket  and  neither  could  be  taken 
from  him  except  by  the  use  of  force.     Temporary  possession, 
tliough  but  for  a  moment,  by  one  who  intends  to  steal  is 
enough,  and  possession  "  is  the  having  or  holding  or  detention 
of  property   in    one's  power  or  command."     {HarriBOni  v. 
People^  50  N.  Y.  518.)     As  was  said  by  Judge  Folger  in  the 
case  cited,  quoting  with  approval  from  an  old  manuscript  of  a 
distinguished  judge  :  "  If  every  part  of  the  thing  is  removed 
from  the  space  which  that  part  occupied,  yet  the  whole  thing 
is  not  removed  from  the  whole  space  which  the  whole  thing 
occupied,  the  asportation  will  be  sufficient ;  so,  drawing  a  sword 
partly  out  of  its  scabbard  will  constitute  a  complete  aaportamtP 
The  defendant  picked  up  the  papers  from  the  table ;  he  held 
them  in  his  hand ;  he  put  them  in  his  pocket  and  was  walking 
away  with  them  when  he  was  arrested.     In  whose  possession 
were  they  at  that  time  if  not  in  his,  and  how  did  they  get 
there  unless  by  his  unauthorizeil,  physical  interference  with 
them  ?     The  district  attorney  did  not  authorize  him  to  take 
them,  for  he  could  not  and  the  defendant  knew  that  he  could 
not.     Neither  the  district  attorney  nor  the  detective  stood  for 
the  state  of  New  York  in  placing  them  where  the  defendant 
could  get  them,  for  no  court  or  officer  ha^  that  power  under 
the  law.     The  statute  expressly  prohibits  a  record  or  docu- 
ment "  whereof  a  transcript  duly  certified  may  by  law  be  read 
in  evidence,"  from  being  "  removed,  by  virtue  of  a  subpoena 
duce%  tecum  from  the  office  in  which  it  is  kept ;  except  tempo- 
rarily, by  the  clerk  having  it  in  custody,  to  a  term  or  sitting  of 
the  court  of  which  he  is  clerk ;  or  by  the  officer,  having  it  in 
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custody,  to  a  term  or  sitting  of  a  court  or  *  *  *  referee, 
held  in  the  city  or  town  where  his  office  is  situated."  Where 
it  is  required  at  any  other  place,  for  use  as  evidence,  it  may 
be  removed  by  order  of  the  court  "  entered  in  the  minutes ; 
specifying  that  the  production  of  the  original,  instead  of  the 
transcript,  is  necessary."     (Code  Civ.  Pro.  §  866.) 

This  is  the  only  statute  which  confers  any  power  on  the 
court  in  relation  to  the  subject  and,  clearly,  it  did  not  author- 
ize the  court  to  allow  the  district  attorney  to  take  the  indict- 
ments in  question  for  the  purpose  of  giving  them  away,  even 
temporarily,  or  permitting  them  to  be  taken  into  possession  by 
one  who  wanted  to  steal  them.  An  order  made  for  such  a  pur- 
pose would  be  void,  but  no  order  of  the  kind  was  actually  made 
by  the  court,  or  "  entered  in  the  minutes."  The  district  attor- 
ney told  one  of  the  judges,  out  of  court,  what  he  wanted  of  the 
indictments,  and,  to  use  his  own  words,  "  that  I  desired  to  keep 
them  over  night,  but  I  did  not  want  to  go  to  the  clerk's  office 
about  it  and  that  I  did  not  want  to  do  it  without  the  consent 
of  some  judge  and  he  was  the  only  judge  in  the  building  and 
he  consented."  While  such  consent  gave  some  moral  support 
to  the  district  attorney,  it  added  not  a  whit  to  his  legal  powers. 
The  Code  of  Criminal  Procedure  requires  that  an  indictment 
"  must  be  filed  with  the  clerk  and  remain  in  his  office  as  a 
public  record."  (§  272.)  No  one  is  authorized  to  take  it 
away,  except  when  it  is  needed  as  evidence,  or  in  court  upon 
the  trial  of  the  accused.  We  have  recently  held  that  a  record 
made  for  the  purpose  of  identifying  a  convict  and  kept  in  the 
office  of  the  superintendent  of  state  prisons,  could  not  be 
given  away  or  surrendered,  even  after  the  person  convicted 
had  been  acquitted  upon  a  new  trial  granted  through  appeal. 
We  declared  that  the  record  was  beyond  the  control  of  the 
superintendent  except  for  preservation  and  use,  and  that  even 
the  courts  could  not  compel  him  to  give  it  up  without  express 
authority  from  the  legislature.  {Matter  of  MoUneicx,  177 
K  Y.  395,  398.) 

If  the  district  attorney  had  had  the  indictments  in  his  pos- 
session for  use  in  court  in  prosecuting  Dr.  Flower,  such  pos- 
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sessioii  would  have  been  the  possession  of  the  state,  for  it 
would  have  been  lawful  and  in  the  line  of  his  duty.  When, 
however,  he  had  them  in  his  possession  for  the  purpose  of 
delivering' thein  to  the  defendant,  or  letting  him  take  them 
with  intent  to  carry  them  away  and  destroy  them,  such  pos- 
session was  not  that  of  the  state,  for  the  district  attorney  was 
not  then  acting  in  an  authorized  or  official  capacity,  although 
it  is  conceded  that  he  thought  he  was. 

As  the  defendant  "  proposed  the  scheme  and  put  in  motion 
the  forces  by  which  the  indictments  were  actually  removed 
from  the  flies  of  the  court  and  delivered  to  him,"  we  agree 
with  the  Appellate  Division  that  he  was  a  principal  through- 
out the  transaction.  (Penal  Code,  §  29 ;  People  v.  Blweri^ 
112  N.  Y.  79;  Peopk  v.  Peckens,  153  N.  Y.  576.)  How- 
ever, even  if  he  had  not  instigated  the  scheme  pursuant  to 
which  the  indictments  were  removed  from  the  office  of  the 
clerk  and  brought  ,wliere  he  could  put  his  hands  upon  them, 
still,  if  lie  then  took  tliem  into  his  possession  with  intent  to 
steal  them,  knowing  what  they  were  and  where  they  came 
from,  he  was  guilty  of  the  offense  charged.  It  was  unneces- 
sary for  him  to  remove  them  from  the  clerk's  office,  but  was 
sufficient  if  he  took  them  aniiao  furandi  from  any  plac0,  or 
from  any  person,  either  with  or  without  consent. 

We  shall  not  review  the  authorities  cited  on  either  side,  for 
that  duty  has  been  so  thoroughly  discharged  by  the  Appellate 
Division  that  we  can  throw  no  further  light  upon  the  subject. 
We  merely  state  that  an  important  distinction  between  this 
case  and  those  relied  upon  by  the  appellant  is  found  in  the 
difference  between  public  and  private  ownership  of  the  prop- 
erty taken  by  the  accused.  In  most  cases  some  third  pereon 
is  injured  by  the  crime  and  is  directly  or  indirectly  the  com- 
plainant, but  in  this  case  the  state  was,  as  it  must  be  in  all 
criminal  cases,  the  prosecutor  and  it  was  also  the  injured 
party,  for  its  property  was  the  subject  of  the  attempt  at  lar- 
ceny. If  an  individual  owner  voluntarily  delivers  his  prop- 
erty to  one  who  wishes  to  steal  it  there  is  no  trespass,  but 
when  the  property  of  the  state  is  delivered  by  any  one,  under 
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any  circumstances,  to  any  person  for  the  purpose  of  having 
hira  steal  it  and  he  takes  it  into  his  possession  with  intent  to 
steal  it,  there  is  a  trespass  and  the  attempt  is  a  crime.  The 
state  did  not  solicit  or  persuade  or  tempt  the  defendant,  any 
more  than  it  took  his  money  when  he  handed  it  over  to  the 
detective.  Neither  did  the  district  attorney,  as  such,  but  Mr. 
Jerome  did,  acting  as  an  individual,  with  the  best  of  motives, 
but  without  authority  of  law  and,  hence,  his  action  did  not 
bind  the  state.  While  the  courts  neither  adopt  nor  approve 
the  action  of  the  officers,  which  they  hold  was  unauthorized, 
still  they  should  not  hesitate  to  punish  the  crime  actually 
committed  by  the  defendant.  It  is  their  duty  to  protect  the 
innocent  and  punish  the  guilty.  We  are  asked  to  protect  the 
defendant,  not  because  he  is  innocent,  but  because  a  zealous 
public  officer  exceeded  his  powers  and  held  out  a  bait.  The 
courts  do  not  look  to  see  who  held  out  the  bait,  but  to  see 
who  took  it.  When  it  was  found  that  the  defendant  took 
into  his  possession  the  property  of  the  state  witli  intent  to 
steal  it,  an  offense  against  public  justice  was  established  and 
he  could  not  insist  as  a  defense  that  he  would  not  have  com- 
mitted the  crime  if  he  had  not  been  tempted  by  a  public  offi- 
cer whom  he  thouglit  he  had  corrupted.  He  supposed  he 
had  bought  the  assistant  district  attorney  when  he  handed 
over  the  money,  but  he  knew  he  had  not  bought  the  state  of 
New  York  and,  hence,  that  the  assistant  had  no  right  to  give 
him  its  property  for  the  purpose  of  enabling  him  to  steal  it. 
The  judgment  of  conviction  should  be  affirmed. 

O'Brien,  J.  (dissenting).  This  case  is  sui  generis.  There 
is  no  case  in  this  state  that  I  have  been  able  to  iind  that  is  at 
all  substantially  similar.  The  cases  cited  in  support  of  this 
conviction  at  the  bar  and  in  the  courts  below  are  well  enough 
in  their  way,  but  they  do  not  touch  the  vital  question  involved 
in  the  case.  This  will  be  seen  upon  an  examination  of  the 
cases  themselves  in  connection  with  the  views  herein  expressed. 
After  a  careful  examination  of  the  record,  the  first  thought 
that  impresses  the  mind  has  been  admirably  expressed  by  an 
19 
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eminent  judge  of  the  highest  court  in  iKe  land  in  a  famous 
case  which  has  just  been  decided  in  thai:  court : 

"Great  cases  like  hard  cases  make  bad  law.  For  great 
cases  are  called  great,  not  by  reason  of  their  real  importance 
in  shaping  the  law  for  the  future,  but  because  of  some  ques- 
tion of  an  immediate  overwhelming  interest  whicli  appeals  to 
the  feelings  and  distorts  the  judgment.  These  immediate 
interests  exercise  a  kind  of  hydraulic  pressure  which  makes 
what  previously  was  clear  seem  doubtful,  and  before  which 
even  well  settled  principles  of  law  will  bend."  There  is  in 
this  case,  doubtless,  something  of  immediate  overwhelming 
interest  which  distorts  the  judgment  and  leads  it  away  from 
the  real  principles  that  ought  to  control  the  decision. 

The  defendant  was  indicted  and  convicted  for  an  attempt 
to  steal  six  indictments  that  had  been  filed  by  the  grand  jury 
against  a  certain  Dr.  Flower,  He,  it  seems,  was  a  director 
and  manager  of  a  mining  corporation,  and  in  connection  with 
his  transactions  concerning  the  stock  of  that  coi'poration  he 
was  indicted  for  stealing  certain  moneys  that  it  is  said  he 
received  upon  a  sale  of  the  stock.  The  particular  facts  upon 
which  the  indictments  rest  are  of  no  consequence ;  it  is  enough 
for  us  to  know  that  they  were  presented  by  the  grand  jury  in 
the  usual  course  and  were  on  file  in  the  proper  oflice.  The 
defendant  is  an  attorney  at  law,  and  was  a  director  in  the 
same  corporation,  and  was  a  friend  of  Flower.  A  man  named 
Meloy  was  also  a  director,  who  had  some  quarrel  or  dispute 
with  the  defendant  and  Flower  concerning  the  management 
of  the  corporation.  He  had  some  dispute  or  quarrel  with  the 
defendant  in  the  corporate  meetings  and  was  really  an  enemy 
of  the  defendant,  though  he  professed  to  be  a  friend.  The 
desire  for  revenge  still  ne8tled  in  his  bosom,  and  that  doubt- 
less is  a  suflicient  explanation  for  his  conduct  in  the  transac- 
tion which  will  be  presently  related.  The  transaction  is  a 
very  remarkable  one,  and  although  it  appeai*s  at  length  and 
with  considerable  detail  in  the  large  record  before  us,  it  can 
be  compressed  into  a  very  brief  statement.  In.  stating  the 
case  I  will  aim  to  give  it  the  coloring  which  is  most  unfavor- 
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able  to  the  defendant  and  will  wholly  reject  his  own  version 
of  the  transaction. 

On  or  about  the  29th  of  March,  1903,  the  defendant  called 
up  Meloy  on  the  telephone  and  asked  him  to  meet  him  at  a 
designated  place  in  New  York.  This  meeting  took  place,  and 
Meloy  testifies  that  the  defendant  made  at  that  interview  the 
following  statement  to  him:  The  defendant  said  in  substance 
that  there  had  been  a  large  amount  of  money  spent  for  coun- 
sel in  the  Flower  case,  and  that  if  the  money  had  been  given 
to  the  district  attorney,  or  one  of  his  deputies,  the  prosecution 
would  have  long  since  ceased,  and  the  defendant  suggested 
to  Meloy  that  the  latter  make  an  engagement  for  an  inter- 
view with  an  assistant  district  attorney.  In  other  words,  the 
defendant  disclosed  to  Meloy  in  plain  words  a  project  to  bribe 
the  district  attorney,  or  rather  his  assistant,  to  make  away 
with  the  indictments,  or  to  terminate  the  prosecution  by  some 
proceeding  in  court  upon  a  demurrer.  There  can  be  no  doubt 
whatever  that  the  defendant  entertained  the  design  to  termi- 
nate the  prosecution  upon  these  six  indictments  by  bribery. 
The  exact  course  to  be  followed  was  evidently  not  clear  in  his 
mind  and  was  to  await  further  development.  This  of  course 
was  a  project  that  shocks  our  sense  of  propriety  and  arouses 
at  once  a  prejudice  against  tlie  defendant.  It  is  the  one  thing 
in  this  case  that  distorts  the  judgment  and  is  liable  to  lead 
courts  away  from  the  legal  question  involved  in  the  case. 
When  the  interview  was  finished  and  Meloy  and  the  defend- 
ant parted,  it  was  agreed  that  Meloy  was  to  see  the  assistant 
district  attorney  and  arrange  an  interview  between  the  latter 
and  the  defendant.  Here  Meloy  found  his  opportunity  to 
get  even  with  tl;e  defendant  and  in  that  way  settle  their  old 
quarrel.  Instead  of  going  to  see  the  assistant,  as  he  had  led 
the  defendant  to  believe,  he  went  to  his  own  lawyer  and  dis- 
closed to  him  the  conversation  and  proposal  which  had  been 
made  by  the  defendant  to  him.  lie  and  his  counsel  then 
proceeded  to  call  upon  the  assistant  the  same  day  and  informed 
him  of  the  conversation  that  Meloy  had  had  with  the  defend- 
anf.     The  assistant  immediately  asked  Meloy  and  his  counsel 
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to  accompany  him  to  the  office  of  the  district  attorney  where 
these  four  persons  had  an  interview,  and  then,  or  perhaps  at 
a  subsequent  one,  a  plan  was  arranged  by  which  the  district 
attorney  agreed  to  obtain  from  the  files  of  the  court  the  six 
indictments  which  were  pending,  against  Flower  and  to  deliv^er 
them  into  the  custody  of  a  detective  in  his  office  who  would 
meet  the  defendant  with  the  indictments  and  obtain  from  him 
a  proposition  for  the  delivery  of  them  to  the  defendant  upon 
payment  of  a  certain  sum  which  the  detective  would  represent 
would  go  to  the  assistant. 

Subsequently  to  the  interview  which  resulted  in  the  fore- 
going plan,  Meloy,  acting  under  the  instructions  of  the  dis- 
trict attorney  and  of  his  own  counsel,  had  another  interview 
with  the  defendant  and  informed  him  that  it  was  impossible 
for  the  assistant  to  meet  the  defendant,  but  that  the  assistant 
had  deputed  a  wardman  or  detective  in  the  office,  in  whom  he 
had  confidence,  to  meet  the  defendant  and  receive  from  him 
his  proposition,  and  it  was  through  Meloy  that  the  defendant 
and  the  detective  finally  connected  with  each  other.  When 
Meloy  met  the  defendant  he  concealed  from  the  latter  the  fact 
that  he  had  an  interview  with  the  district  attorney  and~lhat 
there  was  a  pTan  oii  "foot  to  entrap  him.  Subsequently  the 
detective  and  the  defendant  connected  with  each  other  over 
the  telephone  and  as  a  result  of  that  connection  they  met  at  a 
certain  restaurant  in  the  city  at  about  three  o'clock  on  the 
afternoon  of  the  thirty-first  day  of  March,  1903.  In  this 
interview  the  defendant  told  the  detective  that  these  indict- 
ments had  been  found  against  Dr.  Flower,  and  that  he  could 
withdraw  them  and  misplace  them ;  and  he  suggested  to  the 
detective,  who  claimed  to  represent  the  district  attorney's 
office,  that  he  could  withdraw  them,  misplace,  lose  or  dispose 
of  them  in  some  way,  or  the  assistant  could  go  into  court,  or 
permit  him  to  go  into  court  on  a  demurrer  and  have  the 
indictments  quashed.  All  this  resulted  in  a  proposition  by 
the  detective  to  procure  the  indictments  and  deliver  them  to 
the  defendant  on  payment  of  $1,Y50.  On  a  subsequent  inter- 
view, at  the  same  place,  the  detective  and  the  defendant  met 
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and  the  former  received  the  money,  produced  the  indict- 
ments, handed  them  to  the  defendant,  who  put  them  in  his 
pocket,  and  thereupon  the  detective  and  a  policeman,  who 
was  outside  tlie  door  looking  on,  immediately  arrested  the 
defendant,  and,  of  course,  the  detective  took  the  indictments 
away  from  him,  and  here  the  heroic  farce  ended.  The  rest 
is  judicial  history. 

It  will  be  seen  from  this  statement  that  all  the  defendant 
did  was  to  disclose  to  Meloy  his  corrupt  purpose  to  bribe  the 
district  attorney.  That,  of  course,  was  bad  enough,  and  he 
could  have  been  arrested  after  the  disclosure  under  the  pro- 
visions of  the  Code  for  the  prevention  of  crime  and  could 
have  been  required  to  give  security  for  his  good  behavior. 
(Code  Crim.  Proc.  §§  82  to  DO.)  It  will  be  seen  also  that 
everything  else  in  the  transaction  which  subsequently  took 
place  was  aided,  induced,  procured  and  consummated  by  the 
state  itself  acting  through  its  officers  and  agents. 

The  six  indictments  in  question  were  doubtless  records 
within  the  meaning  of  the  statute.  The  law  requires  that 
such  records  be  filed  with  the  clerk  and  remain  in  his  office  as 
public  records,  not  to  be  shown  to  any  person  other  than  a  pub- 
lic officer  until  the  defendant  has  been  arrested.  (Code  Crim. 
Proc.  §  2Y2.)  But  the  statute  permits  them  to  be  removed  by 
order  of  the  court,  specifying  that  the  production  of  the  origi 
nal,  instead  of  the  transcript,  is  necessary.  It  must  be  assumed, 
and  in  fact  it  appears,  that  the  district  attorney  procured  the 
delivery  of  the  indictments  to  him  in  compliance  with  law.  No 
one  suggests  that  he  or  any  one  else  purloined  or  obtained  them 
by  any  fraud  or  in  any  illegal  way.  Hence  he  had  the  lawful 
possession  and  custody  of  the  records,  and  as  authorized  agent 
voluntarily  delivered  them  to  the  defendant  for  a  moment, 
intending  all  the  time  to  take  them  back.  In  other  words, 
the  custodian  of  the  papers,  as  they  went  into  the  pocket  of 
the  defendant,  had  a  string  tied  to  the  package  which  enabled 
him  in  a  moment  to  resume  the  actual  possession.  There  was 
not  a  moment  of  time  when  these  records  were  not  surrounded 
by  the  legal  protection  that  they  would  have  had  if  never 
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removed  from  the  i)roper  office.  There  were  two  detectives 
looking  on,  and  constructively,  if  not  actually,  they  were  in 
the  possession  of  these  papers  all  the  time.  There  never  was 
a  time  when  the  defendant  had  in  any  legal  sense  any  domin- 
ion over  them,  or  tlie  opportunity  to  remove  or  destroy  them. 
The  statute  declares  that  "  A  person  is  guilty  of  grand  larceny 
•in  the  second  degree  who,  under  circumstances  not  amounting 
to  grand  larceny  in  the  first  degree,  *  *  *  steals  or 
unlawfully  obtains  or  appropriates  *  *  *  a  record  of  a 
court  or  officer,  or  a  writing,  instrument  or  record  kept,  filed 
or  deposited  according  to  law,  with,' or  in  keeping  of  any  public 
office  or  officer."  (Penal  Code,  §  531.)  It  also  declares  that 
"^1/i  act^  done  with  intent  to  commit  a  criine^  and  tending  hut 
failimj  to  effect  its  commission^  is  an  attempt  to  commit  tliat, 
crime.''  (Penal  Code,  §  34.)  Now,  what  act  is  imputable  to 
the  defendant  that  was  done  with  intent  to  steal  the  records? 
We  know  that  he  intended  to  bribe  the  district  attorney.  But 
the  only  thing  done  in  the  whole  transaction  by  the  defendant 
was  to  put  the  records  in  his  pocket  for  a  moment,  after  having 
them  voluntarily  handed  to  him  by  the  detective,  and  they  were 
immediately  taken  away  from  him.  There  was  no  intention  on 
the  part  of  the  detective  to  do  anything  but  to  carry  out  a  plan 
previously  formed,  to  which  the  defendant  was  not  a  party, 
and  under  these  circumstances  there  was  not,  in  law,  any 
delivery  whatever.  The  crime  charged  would  have  been  just 
as  well  supported  if  the  defendant  had  done  nothing  more 
than  to  touch  the  papers  with  his  little  finger.  He  did  noth- 
ing except  what  the  state,  acting  through  its  officers  and 
agents,  wanted  him  to  do  —  solicited,  persuaded,  tempted  and 
procured  him  to  do  —  and  I  may  add  that  the  officers  would 
have  been  grievonsly  disappointed  and  chagrined  had  the 
defendant  acted  otherwise  than  he  did.  And  if  he  had 
refused  to  touch  the  papers  he  would  have  been  just  as  guilty 
then  of  stealing,  or  of  an  attempt  to  steal,  as  he  is  now. 

The  defendant  is  charged  in  the  indictment  with  having 
done  something  ''  against  the  peace  of  the  People  of  the  State 
of  New  York  and  their  dignity."     How  far  the  peace  of  the 
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state  has  been  disturbed  or  its  dignity  violated  or  insulted  will 
appear  from  what  has  already  been  stated.     The  state  has 
taken  advantage  of  a  man  with  an  evil  and  corrupt  disposi- 
tion—  a  man  who  was  willing   to   commit  a   crime  —  and 
through  its  officers  has  tempted  and  procured  him  to  put  six 
indictments  in  his  pocket,  and  then  complains  that  its  peace 
has  been  disturbed  and  its  dignity  violated.     The  question 
arises  here  whether  this  farce  constitutes  a  criminal  offense. 
There  is  no  complainant  or  third  person  in  this  case  against 
whom  tlie  injurj^  was  inflicted.     There  is  nobody  but  the  state 
itself  and  the  defendant ;  and  it  seems  to  me  that  there  could 
be  no  crime  committed  by  the  defendant  in  accepting  the 
indictments,  because  it  was  with  the  full  consent  of  the  state 
Volenti  nonfit  injuria.     And  herein  this  case  differs  widely 
from  any  other  existing  precedent.     I  have  said  that  the  state 
was  an  aggressive  voluntary  actor  in  this  transaction.     The 
state  was  the  owner  and  custodian  of  these  indictments.     It 
permitted  them  to  be  taken  from  the  clerk's  office  by  its  laws 
and  its  courts  and  to  be  placed  in  the  custody  of  its  prosecut- 
ing officer,  and  in  all  that  he  did  with  these  records  he  repre- 
sented the  state.     The  state  existing  only  as  an  artificial  and 
impalpable  being  could  not  act  without  agents,  and,  hence,  the 
district  attorney,  for  all  the  purposes  of  this  case,  and  for  the 
purposes  of   the  administration  of  criminal   justice,  is   tJie 
agent  of   the  state  and  his  acts   are   imputable  to  the  state 
and  to  the  People;  and,  hence,   the  delivery  of  the  indict- 
ments  to  the  defendant  by  authority   of   the  district  attor- 
ney was  an  absolute  consent  on  the   part  of  the  state  to 
the  defendant  to  receive  them.     Hence,  the  state,  instead  of 
seeking  to  redress  a  wrong,  which  had  ensued  from  a  viola- 
tion of  the  criminal  law,  evidenced  by  the  defendant's  threat 
to  bribe   one  of  its  public  officers,  stooped  to  conspire,  to 
entice  a  man   to  commit  a  crime   and    become   a   criminal. 
The  representative  of  the  state  took  its  records  and  sought 
to  make  their  voluntary  delivery  to  the  defendant  a  crime. 
This   court  has  held  that  a  process   server,  employed  by  a 
railroad  company  to  subpoena  witnesses  to  testify  in  a  pending 
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suit,  represented  the  company  and  acted  within  the  scope  of 
his  duty  and  employment  when  engaged  in  an  attempt  to  bribe 
witnesses  to  testify  falsely  in  the  case.  That,  although  an 
attempt  to  suborn  witnesses  was  unlawful,  yet  the  act  of  the 
age;it  bound  the  principal  and  his  unlawful  act  would  be 
imputed  to  the  corporation.  {Nowdck  v.  MeL  St,  Ry.  Co., 
166  N.  Y.  433.)  In  view  of  this  decision  it  is  difficult  to  see 
upon  what  ground  or  for  what  reason  it  is  asserted  in  this  case 
that  the  district  attorney's  office  did  not  represent  the  state 
and  that  the  acts  of  the  detective,  set  in  motion  by  the  office^ 
cannot  be  imputed  to  the  state.  If  the  public  prosecutor  and 
his  detective  did  not  represent  the  state  they  did  not  represent 
the  law,  and  if  they  did  not  represent  the  law  they  must  as 
mere  private  persons  have  been  using  records  of  the  criminal 
courts  in  eating  houses  and  other  public  places  in  order  to 
tempt  the  unwary. 

I  have  said  that  there  was  no  precedent  in  this  state  to 
uphold  this  judgment,  and  fortunately  that  is  true.  There 
are  precedents  tliat  justify  the  state  and  its  officers,  when  a 
crime  has  been  committed,  to  entrap  the  perpetrator  by  acts, 
admissions  or  circumstances ;  or,  in  other  words,  to  procure 
evidence  to  convict  a  party  of  a  crime  with  whicli  he  is  charged. 
All  the  cases  cited  seem  to  be  authorities  of  that  character.  I 
have  no  comment  to  make  upon  them,  but  I  think  it  may  be 
safely  asserted  that  never  before  in  this  state  have  the  courts 
been  called  upon  to  pass  on  a  case  where  the  crime  was  created 
by  the  act,  advice  and  procurement  of  the  commonwealtli. 
But  while  it  is  true  that  no  prosecution  like  this  has  ever  come 
before  any  of  the  courts  of  this  state,  our  sister  states  have  not 
been  so  fortunate. 

The  law  upon  the  subject  is  well  discussed  in  the  case  of 
State  V.  Hayes  (105  Mo.  76).  In  that  case  the  accused  pro- 
posed to  another  to  commit  burglary  of  a  storehouse.  The 
other  consented,  or  pretended  to  consent,  but  like  Meloy  in  this 
case  proceeded  to  inform  the  authorities,  and  then  went  with 
the  accused  to  the  storehouse,  entered  it  by  raising  a  window 
with  the  assistance  of  the  accused.     He  handed  out  a  piece  of 
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bacon  to  the  accused,  who  assisted  him  out  of  the  building. 
The  accused  took  the  bacon  and  was  arrested  while  carrying  it 
away,  the  whole  transaction  having  previously  been  arranged 
with  the  authorities.  It  was  held  that  the  accused  could  not 
be  convicted  of  either  burglary  or  larceny. 

In  Stute  V.  JIttU  (33  Ore.  56)  the  accused  had  been  con- 
victed of  stealing  cattle.  It  appeared,  however,  that  a  person 
employed  by  the  owner  to  detect  suspected  thieves,  of  which 
the  defendant  was  one,  co-operated,  or  pretended  to  co-oper- 
ate, with  them  or  with  the  accused  in  planning  and  carrying 
out  the  larceny  and  asportation.  It  was  held  that  it  was  not 
larceny  and  the  conviction  was  reversed.  The  case  of  People 
v.  Collins  (53  Cal.  185)  is  to  the  same  eflFect. 

The  principle  at  the  bottom  of  all  the  cases  is  this,  viz., 
that  a  person  decoyed  by  others  into  the  doing  of  some  act 
that  otherwise  would  be  a  crime  is  no  criminal  in  the  eye  of 
the  law,  unless  the  persons  inducing  or  procuring  him  to  do 
the  act  were  themselves  criminals  intending  to  commit  the 
crimes.  Hence  the  defendant  in  this  case  committed  no  crime, 
unless  Meloy  and  the  district  attorney  themselves  intended  to 
and  did  commit  a  crime.  But  that  hypothesis  is  simply 
absurd. 

In  State  v.  Stickney  (53  Kan,  308)  the  court  said:  "If 
Payne  was  employed  by  the  owner  to  open  the  door  and 
decoy  the  appellant  within  the  building,  and  the  entrance  was 
with  the  consent  of  the  owner,  then  certainly  the  appellant 
cannot  be  held  responsible  for  a  burglarious  entry." 

In  Williams  v.  State  (55  Ga.  391)  the  court  said  :  "It  is 
difficult  to  see  how  a  man  may  solicit  another  to  commit  a  crime 
upon  his  property  and  when  the  act  to  which  he  was  invited 
has  been  done  be  heard  to  say  that  he  did  not  consent  to  it. 
In  the  present  case,  but  for  the  owner's  incitement,  through 
his  agent,  the  accused  may  have  repented  of  the  contemplated 
wickedness  before  it  had  developed  into  act.  It  may  have 
stopped  at  sin,  without  putting  on  the  body  of  crime.  To 
stimulate  unlawful  intentions,  with  the  motive  of  bringing 
them  to  punishable  maturity,  is  a  dangerous  practice.     Much 
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better  is  it  to  wait  and  see  if  they  will  not  expire.  Ilurnanity 
is  weak ;  even  strong  men  are  sometimes  unprepared  to  cope 
with  temptation  and  resist  encouragement  to  evil." 

In  People  v.  McCord  (76  Mich.  200)  the  court  said :  "  But 
our  duty  to  public  justice  and  decency  requires  us  to  dispose 
of  the  other  views  of  the  case.  In  some  of  its  features  it  is 
one  of  the  most  disgraceful  instances  of  criminal  contrivance 
to  induce  a  man  to  commit  a  crime  in  order  to  get  him  con- 
victed that  has  ever  been  before  us.  If  the  prisoner's  state- 
ment is  believed,  and  the  court  in  the  latter  part  of  the  charge 
seems  to  have  assumed  it  was  probable,  he  was  not  the  active 
agent  in  the  crime,  but  guilty  of  aiding  and  abetting  Flint, 
and,  therefore,  only  guilty  if  Flint  was  guilty.  It  would  be 
absurd  to  hold  Flint  guilty  of  burglary.  He  did  what  he  was 
expected  to  do,  and  had  no  such  intent  as  would  hold  him 
responsible.  It  may  be  true  that  a  person  does  not  lose  the 
character  of  an  injured  party  by  merely  waiting  and  watch- 
ing for  expected  developments.  Possibly  —  but  we  do  not 
care  to  decide  this  —  leaving  temptation  in  the  way  without 
further  inducement  will  not  destroy  the  guilt  in  law  of  the 
person  tempted,  although  it  is  a  diabolical  business,  wJiich  if 
not  punishable  probably  ought  to  be.  But  it  would  be  a  dis- 
grace to  the  law  if  a  person  who  had  taken  active  measures  to 
persuade  another  to  enter  his  premises,  and  take  his  property, 
can  treat  the  taking  as  a  crime,  or  qualify  any  of  the  acts 
done  by  invitation  as  criminal.  What  is  authorized  to  be 
done  is  no  wrong  in  law  to  the  instigator." 

In  Love  v.  People  (160  111.  501)  the  court  said :  "  Acts, 
otherwise  criminal,  done  by  a  party  against  property  at  the 
instigation  and  by  the  encouragement  of  a  detective,  who  acts 
in  pursuance  of  a  plan  previously  arranged  with  the  owner  of 
the  property,  do  not  constitute  a  crime.  *  *  *  If  he 
could  make  the  criminal  and  induce  the  commission  of  the 
crime  and  cause  the  arrest  of  the  actor,  or  throw  around  him 
a  web  of  circumstances  that  would  lead  to  a  conviction,  it 
would  redound  to  the  glory  of  his  chief  and  cause  his  advance- 
ment.    With  him  the  end  justified  the  means,  and  the  reputa- 
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tion  of  the  agency  to  which  lie  belonged  and  his  own  advance- 
ment were  apparently  his  object.  Such  means  and  agents 
are  more  dangerous  to  the  welfare  of  society  than  are  the 
crimes  they  were  intended  to  detect  and  the  criminals  they 
were  to  arrest.  *  *  *  Strong  men  are  sometimes  unpre- 
pared to  cope  with  temptation  and  resist  encouragement  to 
evil  when  financially  embarrassed  and  impoverished.  A  con- 
templated crime  may  never  be  developed  into  a  consummated 
act.  To  stimulate  unlawful  intentions  for  the  purpose  and 
with  the  motive  of  bringing  them  to  maturity  so  the  consequent 
crime  may  be  punished  is  a  dangerous  practice.  It  is  safer 
law  and  sounder  morals  to  hold,  where  one  arranged  to  have 
a  crime  committed  against  his  property  or  himself,  and  knows 
that  an  attempt  is  to  be  made  to  encourage  others  to  com- 
mit the  act  by  one  acting  in  concert  with  such  owner,  that  no 
crime  is  thus  committed.  The  owner  and  his  agent  may  wait 
passively  for  the  would-be  criminal  to  perpetrate  the  offense, 
and  each  and  every  part  of  it  for  himself,  but  they  must  not 
aid,  encourage  or  solicit  him  that  they  may  seek  to  punish. 
After  a  careful  consideration  of  the  evidence  in  this  record, 
and  with  a  deliberative  regard  for  the  importance  of  the  ques- 
tion under  discussion,  we  are  constrained  to  hold  the  evidence 
does  not  sustain  this  conviction.  The  judgment  is  reversed 
and  the  defendant  is  ordered  discharged." 

In  Connor  v.  People  (18  Colo.  373)  the.  court  said:  "In 
the  case  under  consideration,  the  only  evidence  of  the  incep- 
tion of  the  scheme  to  rob  the  express  company  is  that  of  Hol- 
liday,  who  states  that  it  was  instigated  by  his  superiors  at  St. 
Louis,  and  by  him  suggested  to  the  plaintiffs  in  error.  It 
further  appears  that  before  the  consummation  of  the  conspir- 
acy the  officers  of  the  express  company  were  informed  of  and 
consented  to  the  scheme ;  hence,  under  the  foregoing  authori- 
ties, the  prosecution  cannot  be  sustained.  We  do  not  wish  to 
be  understood  as  intimating  that  the  services  of  a  detective 
cannot  be  legitimately  employed  in  the  discovery  of  the  per- 
petrators of  a  crime  tliat  has  been,  or  is  being,  committed,  but 
we  do  say  that  when,  in  their  zeal,  or  under  a  mistaken  sense 
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of  duty,  detectives  suggest  the  commission  of  a  crime  and 
instigate  others  to  take  part  in  its  commission  in  order  to  arrest 
them  while  in  the  act,  although  the  purpose  may  be  to  capture 
old  offenders,  their  conduct  is  not  only  reprehensible,  but 
criminal,  and  ought  to  be  rebuked,  rather  than  encouraged,  by 
the  courts." 

In  O^Brien  v.  State  (6  Tex.  App.  666)  the  court  said : 
"  When  the  officer  first  suggests  his  willingness  to  a  person  to 
accept  a  bribe  to  release  a  prisoner  in  his  charge,  and  thereby 
originates  the  criminal  intent  and  apparently  joins  the  defend- 
ant in  a  criminal  act  first  suggested  by  the  officer,  merely  to 
entrap  the  defendant,  the  case  is  not  within  the  spirit  of  said 
Article  307  of  the  Criminal  Code." 

In  Commonwealth  v.  Bickings  (12  Dist.  Repts.  [Pa.]  206) 
the  court  said :  "  The  liability  of  men  to  fall  into  crime  by 
consulting  their  interests  and  passions  is  unfortunately  great, 
without  the  stimulus  of  encouragement.  No  state,  therefore, 
can  safely  adopt  a  policy  by  which  crime  is  to  be  artificially 
propagated.  *  *  *  This  is  virtually  the  case  of  a  detec- 
tive who,  by  promising  to  perpetrate  a  crime,  lures  an  inno- 
cent man  into  aiding  and  abetting  it,  the  object  being,  not  the 
perpetration  of  the  crime,  but  the  luring  of  the  abettor.  Such 
a  proceeding  is  not  a  reality,  but  merely  a  tragical  farce,  in 
which  the  detective,  masquerading  as  a  criminal,  captivates 
the  unsophisticated  defendant,  and  then,  with  mock  heroics, 
denounces  him." 

These  cases  and  many  others  that  might  be  cited  show  very 
clearly  the  character  of  the  prosecution  disclosed  by  the 
record  as  it  is  understood  and  treated  in  the  criminal  law. 
This  court,  in  its  indignation  at  the  defendant's  project  to 
bribe  a  public  officer,  should  not  lose  sight  of  its  own  duty 
and  dignity.  No  court  can  afford  to  close  its  ears  against 
reason,  to  ignore  logic  and  to  brush  aside  legal  principles  in 
order  to  put  some  miscreant  for  a  few  months  in  jail.  We 
cannot  affirm  this  judgment  without  adopting  and  approving 
all  the  acts  and  proceedings  which  enter  into  the  judgment 
and  form  a  part  of  it.     I  am  not  disposed  to  criticise  the 
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learned  district  attorney  for  doing  what  he  supposed  to  be 
his  duty.  No  doubt  he  acted  honestly.  But  this  court  has 
its  own  duty  and  responsibility.  If  the  prosecuting  officers 
of  the  state  can  tempt  every  evil-disposed  person  into  overt 
criminal  acts  and  then  prosecute  them,  there  is  an  oppor- 
tunity^  doubtless,  to  fill  the  prisons  to  overflowing.  But  1 
think  we  ought  not  to  approve  of  that  at  the  expense  of 
destroying  fundamental  maxims  of  the  law. 

We  cannot  affirm  this  judgment  without  holding  that 
fraud  does  not  vitiate  every  transaction.  If  it  is  committed 
by  the  state,  through  its  officers  and  for  the  purpose  *  of  pro- 
curing evil-disposed  persons  to  manifest  their  corrupt  inten- 
tions by  overt  acts,  then,  according  to  the  judgment  in  this 
case,  the  fraud  is  not  only  lawful  but  commendable.  We 
cannot  Jiold  that  the  end  always  justifies  the  means.  We  can- 
not hold  that  it  is  more  important  that  one  evil-disposed  per- 
son shall  be  put  in  prison  than  that  ninety-nine  innocent  per- 
sons be  acquitted.  It  is  not  the  law  yet  that  in  criminal  cases, 
where  there  is  a  doubt  upon  the  law  or  the  facts,  the  People, 
and  not  the  accused,  shall  have  the  benefit  of  it.  It  is  still 
law,  at  least  in  theory,  that  a  person  is  to  be  presumed  inno- 
cent until  shown  to  be  guilty.  It  seems  to  me  that  some  or 
all  of  these  fundamental  maxims  have  been  ignored  in  this 
case,  and  notliing  has  been  seen  except  the  evil  purpose  of 
the  defendant  to  bribe  a  public  officer.  If  tJiis  defendant 
is  in  law  guilty  of  attempting  to  steal  the  papers  that  were 
handed  to  him  by  the  detective,  I  have  no  comment  to  make 
upon  the  conduct  of  the  officers  who  devised  and  carried  out 
the  plan.  It  may  be  that  the}'  might  be  considered  public 
benefactors,  as  possessing  the  zeal  and  the  vigor  to  punish 
evil  intentions.  But  I  am  not  prepared  to  make  this  court  a 
party  to  the  transaction  by  giving  it  approval,  as  it  must  log- 
ically, if  this  judgment  is  affirnmd. 

The  argument  of  the  learned  court  below  in  support  of  the 
conviction  rests  upon  a  single  proposition,  which  I  quote  from 
the  opinion.  "  Having  proposed  the  scheme  and  set  in  motion 
the  forces  by  which  the  indictments  were  actually  removed 
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from  the  files  of  the  court  and  delivered  to  him,  every  act 
from  the  inception  of  the  scheme  to  its  final  consummation 
by  the  delivery  of  the  indictments  was  the  act  of  the  defend- 
ant, no  matter  by  whom  it  was  performed,  and  it  constituted 
him  a  principal  in  the  transaction."  The  fallacy  of  this 
proposition  consists  entirely  in  its  application,  since  every  one 
will  admit  that  a  party  who  employs  or  procures  another  to 
commit  a  crime  is  a  principal.  Whatever  other  persons  act- 
ing as  his  agents  do  in  furtherance  of  the  crime  may  be 
imputed  to  the  one  who  set  the  forces  in  motion.  No  one 
questions  this  rule  of  law.  But  did  the  defendant  set  the  dis- 
trict attorney  and  his  staff  in  motion  ?  Were  they  his  instru- 
ments and  agents  in  the  scheme  to  steal  the  records  ?  If  so, 
they  were  criminals  worse  than  the  defendant,  since  they 
were  the  sworn  officers  of  the  law  and  intrusted,  for  the  time 
being,  with  the  custody  and  safekeeping  of  the  records. 
Were  they  doing  tlie  defendant's  work  and  engaged  in  pro- 
moting and  effectuating  his  evil  purpose  to.  bribe  them  ?  If 
the  proposition  quoted  is  correct  as  applied  to  this  case,  it 
logically  follows  that  they  were  certainly  guilty  of  all  these 
things.  But  that  is  only  a  distorted  view  of  the  facts,  since 
they  were  not  acting  for  the  defendant.  They  were  not  his 
agents  in  crime  and  in  no  legal  and  proper  sense  did  they 
represent  the  defendant.  The  whole  scheme  that  was  finally 
consummated  in  the  saloon  when  the  detective  succeeded  in 
getting  the  records  in  the  defendant's  coat  pocket  for  an 
instant  of  time  originated  with  themselves.  There  was  not  and 
could  not  have  been  any  crime  whatever,  without  the  active 
aid,  procurement,  encouragement  and  connivance  of  these 
])ublic  officers  and  hence  there  was  not  in  law  any  crime  at 
all.  Tliere  was  an  evil  purpose  in  the  defendant's  mind  which 
was  never  carried  out  or  consummated.  The  proposition  of 
the  learned  court  quoted  above  virtually  and  logically  repre- 
sents the  district  attorney's  office  as  aiding  the  defendant,  and, 
tlierefore,  as  an  agency  for  the  perpetration  and  promotion  of 
crime.  How  much  more  reasonable,  charitable  and  just  it 
wonlrl  be  to  present  the  office  and  its  occupants  in  the  true 
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light,  namely,  as  representing  the  state  and  acting  for  it  in  all 
that  was  done. 

I  should  be  surprised  if  the  learned,  able  and  honest  dis- 
trict attorney  would  desire  to  be  represented  as  acting  in  any 
other  capacity,  and  I  will  add  it  is  much  more  complimentary 
to  him  to  treat  the  transaction  in  the  saloon  when  the  records 
were  produced  by  his  detective  as  a  mere  farce  or  experiment 
rather  than  a  crime  which,  if  committed  at  all,  was  by  his  aid, 
advice  and  procurement.  It  was  not  only  harmless,  but  the 
whole  performance  was  absolutely  silly,  since  copies  of  the  six 
indictments  were  in  the  district  attorney's  oflSce,  and  the  loss 
of  tlie  originals  could  not  embarrass  the  prosecution  in  the 
least.  The  defendant,  though  a  lawyer  himself,  evidently 
did  not  see  what  a  silly  project  the  whole  scheme  was,  but 
certainly  the  district  attorney,  his  assistant  and  detective  must 
have  known.  The  genius  and  vigilance  that  can  convert  evil 
thoughts  into  criminal  acts  might  be  admired,  but  on  sober 
reflection  no  public  officer  can  think  it  fair  or  proper  to  be 
represented  as  giving  aid,  advice  or  assistance  to  an  evil-dis- 
posed person  that  may  enable  him  to  do  or  appear  to  do  the 
tilings  that  constitute  a  crime.  It  is  plain  from  the  opinions 
that  I  have  quoted  from  the  courts  of  sister  states  that  those 
tribunals  entertain  no  such  views  of  this  transaction  as  those 
expressed  by  the  learned  court  below  in  this  case.  These 
cases  hold  tliat  such  a  transaction  does  not  amount  to  any 
crime,  and  in  my  opinion  they  are  the  expression  of  good 
sense  and  sound  law.  That  view  is  safer  for  the  public  and 
miich  more  charitable  to  the  officers  themselves.  I  would  not 
give  to  them  the  character  of  agents  carrying  out  the  defend- 
ant's evil  purpose,  but  rather  as  engaged  in  a  harmless  farce 
or  experiment.  The  fundamental  question  in  this  case  is  plain 
and  simple,  and  it  is  this :  Can  the  state,  through  one  of  its 
own  officers  and  agents,  on  learning  that  one  of  its  citizens 
harboi-8  criminal  designs  in  his  rahid  and  has  a  criminal  incli- 
nation, enter  upon  a  plan  to  tempt  him,  suggest  to  him  what 
to  do  in  order  to  accomplish  his  criminal  purpose,  take  records 
from  the  files  in  pursuance  of  the  plan  and  deliver  them  for 
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a  sum  of  money  previously  agreed  upon ;  all  conceived  and 
carried  out  in  fraud  for  the  very  purpose  of  decoying  the 
person  into  some  criminal  act  in  order  to  prosecute  him  for 
the  same  upon  the  sole  ground  that  its  peace  and  dignity 
have  by  that  act  been  insulted  and  violated  ?  I  have  no  hesita- 
tion in  asserting  that  an  act  thus  procured  and  manufactured 
cannot  be  a  punishable  crime  either  in  the  domain  of  law,  of 
morals  or  of  common  sense. 

It  has  been  said,  with  perhaps  much  truth,  that  it  is  and 
always  has  been  the  natural  disposition  of  mankind  to  rever- 
ence law  more  in  its  high  abuses  and  summaxy  movements 
than  in  its  calm  and  constitutional  energy  when  it  dis- 
pensed blessings  with  an  unseen  but  liberal  hand.  Courts 
cannot  inspire  much  respect  for  the  majesty  and  dignity 
of  law  or  the  orderly  administration  of  justice  when  they 
depart  from  sound  and  settled  principles  in  order  to  crown 
with  success  the  traps  devised  by  public  oflScers  to  decoy 
evil-minded  persons  into  the  commission  of  acts  which, 
under  other  circumstances,  would  be  criminal.  When  the 
state  and  its  officers  come  into  a  court  of  justice  demanding 
the  punishment  of  a  person  accused  of  crime  they  ought  to 
appear  there  with  clean  hands  and  not  as  a  pai't  of  the  forces 
that  procured  the  consummation  of  the  unlawful  act. 

The  highest  and  most  enlightened  court  is  liable  to  be  mis- 
led by  plausible  and  distorted  arguments.  But  in  this  case 
the  wayfaring  man  cannot  err  since  he  has  the  force  of  reason 
and  the  light  of  authority  to  guide  him.  This  judgment  can 
be  affirmed  with  the  strong  hand  of  power,  but  it  is  quite  use- 
less to  try  to  cover  it  witli  a  glamour  of  reason  or  law.  The 
evil  purpose  of  tliis  defendant,  never  consummated,  ought  not 
to  have  any  more  influence  over  the  question  involved  in  this 
case  than  the  smallest  pebble  on  the  shore  over  the  turbulent 
and  angry  waves  of  the  sea.  I  think  the  approval  of  this 
judgment  is  a  bad  precedent,  since  we  caimot  escape  adopting 
acts  and  arguments  that  are  only  a  virtual  modification  of  the 
arguments  in  support  of  lynch  law.  It  is  not  worth  while  for 
this  court  to  become  a  party  to  this  transaction  for  the  sake  of 
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sending  this  defendant  wlio,  so  far  as  we  know,  is  a  bad  man, 
to  a  prison  for  a  few  months. 

There  was  a  ruling  made  by  the  learned  trial  judge  which 
seems  to  me  should  not  be  ignored.  The  People  were  per- 
mitted  to  prove  that  about  the  time  the  transaction  referred 
to  took  place  an  assistant  district  attorney  was  engaged  in 
investigating  the  cause  of  the  death  of  a  man  named  Hagauian. 
The  assistant  himself  was  put  upon  the  stand  and  he  testified 
that  the  body  had  been  exhumed  ;  that  an  autopsy  had  been 
performed ;  that  the  record  of  the  pathologist  had  been 
received ;  that  the  organs  of  the  dead  man  had  been  preserved 
and  were  in  process  of  a  chemical  analysis  by  the  expert ; 
that  Dr.  Flower,  supposed  to  know  something  about  the  con- 
ditions surrounding  the  death,  had  been  examined  and  the 
written  statemelits  taken  ;  that  the  autopsy  was  held  at  Pough- 
keepsie  where  Hagaman  was  buried.  All  these  things  he  said 
took  place  in  January  or  February  previous  to  the  transaction 
in  question.  The  assistant  testified  that  as  head  of  the  homi- 
cide bureau  he  had  charge  of  the  proceedings  against  Flower ; 
that  the  matter  had  been  submitted  to  the  grand  jury  and  that 
the  assistant  had  collected  the  evidence. 

Kow  what  all  these  matters  had  to  do  with  the  question 
before  the  court,  which  manifestly  was  whether  the  defend- 
ant stole  or  attempted  to  steal  the  indictments  when  he  put 
them  in  his  pocket  for  a  moment  in  the  saloon,  it  is  utterlj' 
impossible  to  conceive.  The  defendant  was  not  indicted  for 
or  charged  with  bribery  nor  for  any  complicity  or  connection 
with  the  death  of  Hagaman.  It  seems  that  it  was  a  subject 
that  had  been  widely  discussed  in  all  the  papers  and  the  name 
of  Flower,  the  defendant's  client,  had  been  connected  in  some 
way  with  the  matter.  The  evidence  was  all  objected  to  by 
the  defendant's  counsel,  the  objections  were  overruled  in 
every  case  and  exceptions  taken.  This  evidence  could  serve 
only  one  purpose  and  that  was  to  present  the  defendant  before 
the  jury  as  an  associate,  friend  and  counselor  of  a  man  who 
was  suspected,  if  not  accused,  of  murder.  The  ruling  of  the 
learned  trial  judge  admitting  this  evidence  against  the  defend- 
20 


306  People  v.  Mills.  [-A^P^^j 

Dissenting  opinion,  per  Bartlbtt,  J.  [Vol.  178. 

ant's  exception  and  objection  was  manifestly  prejadicial  to 
the  defendant's  rights  to  a  degree  which  is  difBcalt  to 
describe.  If  the  defendant  had  been  indicted  for  bribery  or 
for  an  attempt  to  bribe  the  district  attorney  or  his  assistant, 
it  is  possible  that  this  evidence  could  be  justified,  but  a  motive 
for  the  commission  of  one  crime  is  not  evidence  in  the  prose- 
cution for  another  and  different  offense.  It  seems  to  me  that 
the  ruling  embodies  a  fatal  error,  and  even  if  the  testimony 
was  not  as  clearly  incompetent  on  its  face  as  it  appears  to  be, 
the  presumption  is  that  it  prejudiced  the  accused  under  the . 
settled  rule  of  this  court.  {People  v.  Koemef*^  154  N.  Y. 
377 ;  People  v.  Helraer,  Id.  603  ;  Stokes^  v.  People^  53  id.  1S3 ; 
Greene  v.  WhiU,  37  id.  405.) 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  granted. 

Bartlett,  J.  (dissenting).  I  concur  in  the  result  reached 
by  Judge  O'Brien. 

It  is  argued  that  the  error  in  the  reasoning  of  counsel  for 
the  defendant  consists  in  assuming  that  the  district  attorney 
and  his  detective  represented  the  state  of  New  York  in  the 
scheme  devised  in  the  district  attorney's  office  to  entrap  the 
defendant.  I  deem  this  the  crucial  point  in  the  case.  The 
district  attorney  and  his  detective  undoubtedly  acted  upon  the 
theory  that  they  were  representing  the  state  and  doing  it  a 
great  service  in  bringing  this  defendant  into  a  situation  that 
would  result  in  conviction,  and,  as  they  supposed,  merited 
punishment.     This  was  an  unfortunate  error  of  judgment. 

It  is  a  violent  assumption,  under  the  circumstances,  that 
the  district  attorney  and  his  detective  were  acting  as  private 
citizens  and  the  state  was  not  bound  in  any  way  by  what  they 
did.  The  state  as  a  legal  entity  can  only  be  represented  by 
officers  duly  authorized  to  exercise  certain  of  its  powers  rest- 
ing in  its  absolute  sovereignty. 

In  the  case  at  bar,  according  to  the  testimony  of  the  People's 
witnesses,  the  district  attorney  was  advised  that  the  defendant 
had  expressed  the  desire  to  one  of  these  witnesses  to  bribe  an 
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aeBistant  district  attorney  to  withdraw,  misplace  or  lose  the 
six  indictments  against  Flower,  or  go  into  court  and  oppose  a 
motion  to  quash  the  indictments  in  such  a  manner  as  to  per* 
mit  it  to  succeed. 

This  wicked  purpose  to  bribe  an  official,  existing  in  the 
mind  of  the  defendant  and  communicated  to  a  man  whom  he 
supposed  was  his  friend,  represents  his  extreme  position  at 
the  time  the  district  attorney  was  advised  that  one  of  his 
assistants  might  be  improperly  approached.  No  crime  had 
been  committed  or  attempted. 

It  will  be  observed  that  according  to  the  People's  witnesses, 
the  intention  lurking  in  the  defendant's  mind  was  bribery. 
He  did  not  contemplate  getting  possession  of  the  indictments 
himself,  his  idea  being  that  the  assistant  district  attorney,  if 
capable  of  being  bribed,  might  lose  or  misplace  them,  or 
defend  in  a  half-hearted  manner  a  motion  made  to  quash 
them. 

At  this  juncture  the  scheme  was  devised  in  the  district 
attorney's  office  of  allowing  one  of  its  detectives  to  place 
himself  in  communication  with  the  defendant  and  assure 
him  that  he  sustained  such  relations  to  the  district  attorney's 
office  and  assistant  district  attorney  as  would  serve  his  pur- 
pose. This  plan  was  carried  out  and  resulted  in  leading  the 
defendant  into  the  supposed  commission  of  two  entirely  dis- 
tinct crimes,  to  wit :  (1)  An  attempt  to  commit  the  crime  of 
willfully,  etc.,  removing,  etc.,  a  public  document,  i.  ^.,  certain 
indictments,  in  violation  of  section  9^  of  the  Penal  Code  ; 
(2)  the  crime  of  attempted  grand  larceny  in  the  second  degree 
by  attempting  to  steal  the  aforesaid  indictments. 

This  was  not  a  scheme  or  device  to  detect  crime  already 
committed,  wherein  secrecy  and  deception  are  often  resorted 
to  in  order  to  bring  the  guilty  to  punishment,  but  it  was  a 
plan  to  entrap  the  defendant,  who,  up  to  that  time,  had  com- 
mitted no  crime  whatever,  but  was  planning  in  his  own  mind 
a  wicked  scheme  to  bribe  an  assistant  district  attorney. 

In  order  to  carry  out  the  scheme  of  the  district  attorney  it 
required  the  exercise  of  the  great  power  and  discretion  con- 
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ferred  upon  him  by  law.  The  indictments  in  question  were 
on  file  in  the  clerk's  office,  and  no  court  or  officer  had  the 
power  under  the  law  to  remove  them  for  the  purposes  contem- 
plated by  this  scheme.  (Code  of  Civil  Procedure,  §  866.) 
This  section  permits  records  to  be  brought  into  court  in  the 
custody  of  a  clerk  when  necessary,  and  when  they  are  required 
at  any  other  place  they  may  be  removed  by  order  of  the  court, 
specifying  that  the  production  of  the  original  instead  of  the 
transcript  is  necessary. 

The  district  attorney  obtained  this  order  of  the  court  and 
secured  the  possession  of  the  indictments  in  question,  giving 
his  official  receipt  therefor.  Nevertheless,  this  defendant  is 
indicted  for  attempting  to  remove  filed  documents  from  a 
public  office  and  attempting  to  steal  the  same.  The  indict- 
ments were  removed  from  the  files  of  a  public  office  by  the 
district  attorney  and  were  in  his  official  custody  and  control 
every  moment  of  time  until  they  were  returned  to  the  proper 
custodian  and  the  receipt  given  for  the  same  taken  up. 

The  farce  enacted  in  the  saloon  where  this  defendant  was 
surrounded  by  the  officers  of  the  law  shocks  the  sense  of  justice, 
and  if  the  state  disapproves  this  mode  of  procedure  it  should 
renounce  its  unsavory  fruits,  which  include  two  thousand 
dollars,  more  or  less. 

In  order  to  reach  the  conclusion  that  the  district  attorney 
did  not  represent  the  state  in  devising  and  carrying  out  this 
scheme,  we  are  compelled  to  regard  him  merely  as  the  agent 
of  the  state,  exceeding  his  authority  in  the  premises. 

I  am  of  opinion  that  this  familiar  principle  of  the  law  of 
agency  has  no  application  to  this  case.  It  is  essential  that  the 
sovereignty  of  the  state  should  be  duly  represented  by  its 
officials  and  there  is  no  valid  reason  why  it  should  not  be 
bound  by  the  action  of  the  district  attorney  when  he  commits 
a  grave  error  of  judgment.  The  argument  that  the  district 
attorney  and  his  detective  did  not  represent  the  state  in  this 
prosecution  permits  the  inference  that  if  they  did  this  con- 
viction could  not  stand. 

It  is  contrary  to  public  policy  and  sound  reason,  when  a 
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defendant  is  entrapped  by  the  district  attorney's  oflSce  into 
the  commission  of  a  crime  he  did  not  originally  contemplate, 
that  the  state  should  be  able  to  say  it  will  treat  the  alleged 
criminal  precisely  as  if  the  crime  for  which  he  was  indicted 
originated  in  his  own  wicked  intention,  nnaided  by  the  offi- 
cials who  claim  to  represent  it  and  who  deliberately  indnced 
him  to  act. 

In  the  case  of  Zove  v.  People  (160  111.  501),  cited  by  defend- 
ant's counsel,  the  court  held  :  ''  Burglary  is  not  committed  by 
those  assisting  a  detective  in  entering  a  building  and  taking 
money  from  a  safe  in  pursuance  of  a  previously  arranged 
plan  between  him  and  the  owner  with  the  sole  intent  of 
entrapping  the  others  into  the  apparent  commission  of  a  crime. 
Acts  otherwise  criminal  done  by  a  party  against  property  at 
the  instigation  and  by  the  encoaragement  of  a  detective,  who 
acts  in  pursuance  of  a  plan  previously  arranged  with  the  owner 
of  the  property,  do  not  constitute  a  crime." 

Numerous  cases  laying  down  this  same  principle  of  law  are 
cited  from  various  states. 

A  sound  public  policy  requires  that  the  state  of  New  York 
should  be  estopped,  as  is  a  private  individual,  who  seeks  to 
induce  a  person  by  scheme  or  device  to  commit  a  crime. 

It  well  comports  with  the  dignity  of  the  state  to  say  that 
it  repudiates  this  action  of  its  officials  and  permits  this  defend, 
ant,  although  unworthy,  to  go  free,  because  he  stands  con- 
victed of  a  crime  which  he  never  would  have  attempted  and 
could  not  have  committed  save  by  the  assistance  of  those  who 
on  this  occasion,  however  proper  their  motives,  have  misrep- 
resented it. 

I  vote  for  reversal. 

Parker,  Ch.  J.,  Haight,  Cullen  and  Werner,  JJ.,  con- 
cur with  Vann,  J. ;  O'Brien  and  Bartlett,  JJ.,  read  dis- 
senting opinions. 

Judgment  of  conviction  affirmed. 
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liiSfSfiL  G.  Austin,  Respondent,  v.  Eush  Babtlbtt,  Appellant. 

1.  Eyidencb — When  Declarations  Inadmissiblb  as  Part  of  thb 
Res  Gebta.  In  an  action  brought  to  recover  damages  for  injuries  caused 
by  the  alleged  negligence  of  the  defendant  in  keeping  a  savage  dog,  in 
which  the  ownership  of  the  dog  was  one  of  the  issues,  self-serving  decla- 
rations made  shortly  after  the  accident  by  the  plaintiff,  in  the  absence  of 
the  defendant,  to  the  effect  that  it  was  his  dog  and  not  that  of  his  tenant 
which  frightened  her  horse,  is  a  mere  narration  of  a  past  transaction  inad- 
missible as  part  of  the  res  gestcB  or  for  any  purpose. 

2.  Inadmissibilitt  of  Eyidencb  Tending  to  Excttb  thb  Sympathy 
OF  the  Jury.  Evidence  that  after  learning  of  the  accident  the  defendant 
did  not  call  upon  the  plaintiff,  is  inadmissible  for  any  purpose — whether 
or  not  he  acted  in  a  neighborly  way  was  immaterial,  and  its  only  effect 
could  be  to  arouse  the  sympathy  or  prejudice  of  the  jury. 

Austin  V.  Bartlett,  67  App.  Div.  312,  reversed. 

(Argued  April  5,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  27,  1902,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Kernan  and  Charles  D,  Thomas  for  appellant. 
The  conversation  between  Henry  Hinckley  and  •the  plaintiff, 
objected  to  by  defendant  and  admitted  and  retained  in  the 
case  by  the  court,  was  clearly  incompetent  and  improper  and 
it  was  error  to  receive  it.  (  Waldele  v.  iT.  Y,  G.  &  IL  R. 
R.  R,  Co.,  95  N.  T.  274;  Martin  v.  iT.  Y.,  N,  H.  cfe  //.  R. 
R,  Co,,  103  N.  T.  626 ;  Sherman  v.  D.,  L.  cfe  TT.  R,  R.  Co., 
106  N.  Y.  542 ;  Root  v.  Rorst,  142  K  Y.  62;  Anderson  v. 
R.,  W.  (&  O.  R.  R,  Co.,  54  N.  Y.  334;  Carpenter  v.  Ward, 
30  N.  Y.  243 ;  Kay  v.  M.  S.  Ry.  Co.,  163  N.  Y.  447.)  Evi- 
dence introduced  for  the  sole  and  only  purpose  of  prejudicing 
the  defendant  in  the  minds  of  the  jurors  and  to  awaken  their 
sympathy  for  the  plaintiff  was  erroneously  admitted.    {Ander- 
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son  y.  li,,  W.  (k  O.  R.  R,  Co,,  54  N.  Y.  334;  Rutchins  v. 
Sutchins,  98  N.  Y.  56 ;  Lipp  v.  Otis  Bros.  <&  Co.,  161  N.  Y. 
659 ;  Cvdlip  v.  N.  T.  E.  Journal,  171  N.  Y.  158.) 

P.  C.  J.  De  Angelis  for  respondent. 

Vann,  J.  The  plaintiff  alleged  in  lier  complaint  that  on 
and  for  a  long  time  prior  to  the  fourth  of  September,  1889,  the 
defendant  kept  on  his  farm  in  the  town  of  Winfield,  Herki- 
mer county,  a  savage  dog,  which,  to  his  knowledge,  was  accus- 
tomed to  rush  out  and  bite  horses  passing  along  on  the  public 
highway.  At  about  sundown  on  the  day  last  named,  while 
she  was  driving  on  the  street  in  front  of  the  defendant's  resi- 
dence, said  dog  flew  out  and  bit  her  horse,  causing  him  to  run 
away  and  throw  her  out,  whereby  she  was  seriously  injured. 
The  defendant  denied  every  allegation  of  the  complaint  and 
alleged  that  the  plaintiff,  when  slightly  injured  by  an  accident 
for  which  he  was  not  responsible,  aggravated  her  injuries  by 
voluntarily  submitting  to  treatment  by  unskillful  and  unpro- 
fessional attendants.  There  was  much  evidence  to  support 
the  allegations  of  the  complaint  and  some  tending  to  show 
that  the  dog  which  bit  the  horse  belonged  to  one  Henry 
Hinckley,  a  tenant  of  the  defendant,  who  resided  about  sixty- 
live  rods  from  him,  but  on  the  same  farm.  The  question  as 
to  the  ownership  of  the  dog  that  did  the  mischief  was  sub- 
mitted to  the  jury  with  the  other  questions  in  the  case,  and  a 
verdict  was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$8,000.  Upon  appeal  the  Appellate  Division  reversed  the 
judgment  and  ordered  a  new  trial,  unless  the  plaintiff  should 
stipulate  to  reduce  the  recovery  to  $4,000,  in  which  event  it 
was  directed  that  the  judgment  should  be  aflSrmed,  without 
costs  of  the  appeal  to  either  party.  The  plaintiff  filed  a  stipu- 
lation accordingly,  whereupon  the  judgment,  as  thus  modi- 
fied, was  unanimously  affirmed,  and  the  defendant,  after  obtain- 
ing permission,  came  here. 

During  the  trial  much  evidence  was  received,  subject  to 
objection  and  exception  on  the  part  of  the  defendant,  and 
two  of  the  rulings  involve  reversible  error. 
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1.  It  appeared  that  the  horse,  after  he  was  frightened  by 
the  dog,  ran  into  the  barnyard  of  the  defendant,  where  the 
plaintiff  was  thrown  out  and  injured.  Shortly  after  the  acci- 
dent she  led  her  horse  home,  a  distance  of  about  120  rods,  and 
put  him  in  the  stable.  At  this  time  she  did  not  suppose  her 
injuries  were  serious  and,  missing  her  pocket  book,  she  pro- 
cured a  lantern,  as  it  was  then  dark,  and  about  thirty  minutes 
after  the  accident  went  back  to  the  place  where  it  occurred. 
She  found  the  pocket  book  and  was  walking  home  when 
Henry  Hinckley  overtook  her  and  walked  along  with  her  as 
far  as  his  house.  She  testified  that  during  this  walk  she  blew 
out  her  lantern,  withdrew  to  the  shelter  of  some  trees,  pulled 
down  her  stocking  and  examined  her  knee  to  see  if  it  was 
hurt.  Mr.  Hinckley  was  called  for  the  defendant  and  on 
his  direct  examination,  after  giving  other  evidence,  denied 
this  story  of  the  plaintiff,  but  he  did  not  swear  to  any  con- 
versation that  he  had  with  her  during  the  walk.  On  his  cross- 
examination,  however,  the  plaintiff  went  into  the  conversation 
and  called  for  his  version  of  what  was  said  between  herself 
and  the  witness  in  relation  to  which  dog  frightened  the  horse. 
His  account  was  unsatisfactory  as  the  counsel  for  the  plaintiff 
called  her  in  rebuttal  to  contradict  him  and,  subject  to  objec- 
tion and  exception,  she  was  allowed  to  state  her  own  declara- 
tions as  well  as  those  of  Hinckley  in  relation  to  the  two  dogs, 
their  habits,  etc.  Some  of  these  declarations  had  been  received 
without  objection  when  the  defendant  moved  "  to  strike  out 
of  the  record  what  Hinckley  has  said  about  his  dog  or  the 
habits  of  Bartlett's  dog  or  of  any  dogs."  The  court  there- 
upon remarked :  "  I  think  that  will  have  to  be  stricken  out. 
I  will  leave  in  the  case  a  statement  of  whether  he  inquired 
whether  his  dog  was  engaged  in  it  or  not  and  that  she  said  it 
was  not."     Exception  was  taken  by  the  defendant's  counsel. 

Subject  to  the  objection  that  the  evidence  was  immaterial 
and  incompetent  and  that  the  declaration  could  not  affect  the 
defendant,  the  plaintiff  was  allowed,  under  exception,  to 
testify  as  follows :  Q.  "  Did  Hinckley  say  to  you  that  *If  my 
dog  was  there,  I  will  kill  him  ? ' "    A.  "  Yes,  sir."    Q.  "  When, 
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did  he  say  ? "  A.  "  He  said  he  would  kill  him  that  night,  he 
would  not  keep  him  another  day."  Q.  "  Did  you  reply  to 
him,  *  You  need  not  kill  your  dog,  because  he  did  not  do  it  ? ' " 
A.  "  Yes,  sir,  he  was  not  there."  The  defendant  also  moved 
to  strike  out  these  questions  and  answers,  but  the  court  refused 
and  he  again  excepted. 

This  evidence  was  received,  as  the  trial  justice  remarked, 
"  not  on  the  ground  that  his  declarations  are  competent  against 
your  man,  but  simply  as  a  contradiction  of  Hinckley." 

Assuming  that  the  court  could  properly  have  refused  to 
strike  out  the  evidence  received  without  objection,  leaving  the 
defendant  to  protect  himself  by  a  request  to  charge  upon  the 
subject,  since  the  motion  was  entertained,  a  part  of  the  evi- 
dence struck  out  and  the  rest  allowed  to  stand,  there  was  a 
distinct  ruling  that  the  portion  remaining  in  the  case  was 
competent  for  the  consideration  of  the  jury.  The  exceptions 
taken  to  this  ruling  and  to  the  allowance  of  the  questions  sub- 
sequently objected  to  raised  the  question  whether  evidence  of 
declarations  made  in  the  absence  of  the  defendant  was  com- 
petent against  him.  This  evidence  was  not  competent  for  the 
purpose  of  contradicting  Hinckley,  because  he  had  not  testi- 
fied upon  the  subject  at  the  instance  of  the  defendant  but 
only  on  the  cross-examination  of  the  plain tiflf,  who  thus  made 
him  her  own  witness  to  that  extent.  {Kay  v.  Metropolitan 
Street  Ry,  Co,^  163  N.  Y.  447,  451.)  It  is  a  general  rule  that 
statements  made  in  the  absence  of  a  party  by  one  who  did  not 
speak  by  his  authority  are  incompetent.  Self-serving  decla- 
rations, made  by  the  plaintiff  when  the  defendant  was  not 
present  to  the  effect  that  it  was  his  dog  and  not  Hinckley's 
that  frightened  tlie  plaintiff's  horse,  were  a  mere  narrative  of 
a  past  transaction  inadmissible  as  part  of  the  res  gesim^  or  for 
any  purpose.  As  this  court  once  said  :  "  The  res  j'^^^cb,  speak- 
ing generally,  was  the  accident.  These  declarations  were  no 
part  of  that,  were  not  made  at  the  same  time,  or  so  nearly  con- 
temporaneous with  it  as  to  characterize  it,  or  throw  any  light 
upon  it  They  are  purely  narrative,  giving  an  account  of  a 
transaction  not  partly  past,  but  wholly  past  and  completed." 
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{Waldele  v.  iT.  T.  C.  dk  R.  H.  H.  B.  Co.,  95  N.  Y.  274, 
278.)  What  was  said  during  the  walk  in  nowise  qualified  or 
characterized  what  was  done,  for  it  related  to  a  different  sub- 
ject. What  was  done  by  the  plaintiff  was  competent  evidence 
for  the  defendant,  as  an  act  bearing  upon  the  extent  of  her 
injuries.  What  was  said  either  by  her  or  by  Hinckley  related 
to  the  cause  of  the  injury  and  had  no  connection  with  the 
extent  thereof.  The  defendant  by  showing  what  was  done 
did  not  open  the  plaintiff's  mouth  so  that  she  could  testify  to 
what  was  said  upon  a  wholly  different  subject  in  the  absence 
of  the  defendant.  {Martin  v.  N.  Y.^  N.  IL  cfe  Hartford  B. 
R.  Co,,  103  K  T.  626 ;  Sherman  v.  i?.,  Z.  cfe  W.  H.  R.  Co., 
106  N.  T.  542,  546.)  In  the  case  last  cited  the  court  said  : 
"  It  is  perfectly  evident  that  the  conversation  about  which  the 
brakeman  was  interrogated  on  his  cross-examination  was  a  con- 
versation after  the  accident  had  happened  and  was  aimed  at 
drawing  out  a  statement  from  the  witness  as  to  how  the 
accident  had  occurred  or  what  caused  it,  and  whose  fault 
it  was.  That  evidence  was  plainly  inadmissible  against  the 
defendant.  *  *  *  The  evidence  being  in  its  nature 
inadmissible,  the  plaintiff  could  not  obtain  the  benefit  of  it 
by  cross-examining  the  brakeman  in  regard  to  it,  and,  upon 
his  denying  it,  seek  to  prove  it  by  another  witness  under  the 
guise  of  contradicting  the  brakeman."  The  ownership  of  the 
dog  that  attacked  the  plaintiff's  horse  was  a  contested  question 
of  fact  which  was  submitted  to  the  jury  and  declarations  made 
so  soon  after  tlie  accident,  when  the  recollection  was  fresh 
and  mistake  improbable,  "  must  have  had  weight  with  them 
in  determining  that  question."  They  naturally  tended  to 
induce  the  jury  to  believe  that  the  source  of  the  trouble  was 
not  Hinckley's  dog  but  the  defendant's,  and  we  cannot 
assume  that  the  evidence  was  harmless  or  that  it  had  no 
material  effect  upon  the  verdict. 

2.  After  the  defendant  had  testified  and  had  left  the  wit- 
ness stand,  he  was  recalled  by  the  plaintiff  for  further  cross- 
examination  and  was  asked  how  soon  after  the  accident  he 
learned  that  she  was  hurt.     Subject  to  objection  and  excep- 
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tion,  he  answered  that  it  was  ten  or  twelve  days.  He  was 
then  asked :  "  Did  you  ever  call  upon  her  ? "  This  was 
objected  to  as  incompetent  and  immaterial,  but  the  objection 
was  overruled,  an  exception  taken  and  the  defendant  answered : 
"  No,  sir,  I  was  never  inside  tlie  house  but  once." 

Whether  the  defendant  acted  in  a  neighborly  way  or  not 
toward  the  plaintiff  after  her  misfortune,  had  no  bearing  upon 
the  cause  or  eflEect  of  the  injury  and  was  clearly  inadmissible 
for  any  purpose.  It  furnished  no  lawful  aid  to  the  jury  but 
was  calculated  to  lead  them  away  from  the  issues  and  to  arouse 
in  their  minds  sympathy  for  the  plaintiflE  and  prejudice  against 
the  defendant.  Prejudice  and  sympathy  are  dangerous  ele- 
ments in  a  lawsuit,  and  evidence,  having  as  its  sole  object  or 
effect  an  appeal  to  either  is  condemned  by  the  courts.  We 
recently  reversed  a  judgment  because  evidence  was  received 
as  to  the  number  and  needs  of  the  relatives  of  a  decedent, 
killed,  as  it  was  alleged,  by  the  negligence  of  the  defendant, 
although  they  were  not  entitled  to  any  part  of  the  recovery. 
{Lipp  V.  Otis  Brothers  cfe  Co,,  161  N.  Y.  559.)  In  another 
negligence  case  we  reversed  because  a  photograph  of  the 
deceased  was  received  in  evidence,  thus  introducing  a  per- 
sonal element  for  the  consideration  of  the  jury.  {Smith  v. 
Lehigh  Valley  li,  li,  Co.,  177  K  T.  379.)  Courts  should.be 
particularly  careful  to  protect  the  rights  of  defendants  in 
actions  for  personal  injuries  alleged  to  have  been  caused  by 
negligence,  because  juries  so  frequently  find  negligence  on 
insufficient  grounds  when  the  plaintiff  has  sustained  a  severe 
injury  and  their  sympathies  are  awakened  by  suffering  and 
misfortune.  Whether  the  plaintiff's  counsel  made  eloquent 
comments  upon  the  unneighborly  conduct  of  the  defendant  or 
not,  the  evidence  was  received  and  it  was  the  duty  of  the  jury 
to  consider  it,  the  same  as  the  other  evidence  in  the  case,  yet 
how  could  they  consider  it  without  doing  the  defendant  an 
injustice  ?  Wo  cannot  say  that  it  did  no  harm  when  the  jury 
found  a  verdict  for  an  amount  twice  as  large  as  the  judges  of 
the  Appellate  Division*  with  their  control  of  the  facts,  thought 
was  reasonable. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Cullen  and  Werner, 
JJ.,  concur ;  Haioht,  J.,  absent. 

Judgment  reversed,  etc. 


William  Murray  et  al.,  Respondents,  v,  Walter  T.  Miller 
et  al..  Appellants. 

1.  Will  —  Invalidity  op  Devise  to  Treasurer  op  Unincorporated 
Religious  Body  in  Trust  —  Chapter  701,  Laws  op  1893,  Not  Retro- 
active. A  devise  of  the  remainder  and  residue  of  his  real  and  personal 
estate,  after  the  death  of  his  widow,  made  by  a  testator,  who  died  inl876i 
to  the  person  who  shall  then  he  known  and  recognized  by  an  unincorpo- 
rated ecclesiastical  body  as  its  treasurer,  in  trust,  to  apply  the  same  to  the 
uses  and  for  the  benefit  of  such  body,  and  if  at  that  time  there  shall  be  no 
such  treasurer,  then  to  the  person  who  at  the  last  preceding  meeting  was 
the  presiding  officer  of  such  body,  upon  the  same  trust,  is  invalid  as  a 
trust,  because  at  the  time  the  will  took  effect  an  unincorporated  associa- 
tion was  incompetent  to  take  by  devise  and  a  trust  for  an  indefinite  or 
uncertain  beneficiary  was  void;  chapter  701  of  the  Laws  of  1893,  pro- 
viding that  devises  otherwise  valid  shall  no  longer  be  deemed  invalid  by 
reason  of  indefiniteness  or  uncertainty  of  beneficiaries,  has  no  application, 
not  being  retroactive  in  its  operation.  Such  devise  is  also  void  because 
it  either  unlawfully  suspends  the  power  of  alienation  of  real  estate  and 
the  absolute  ownership  of  personal  property  or,  on  the  other  hand, 
because  it  is  a  mere  passive  trust  which  fails  for  the  reason  that  there  is 
no  cestui  que  trust  competent  to  take. 

2.  Devise  Not  Valid  as  a  Power  in  Trust.  The  contention  that 
such  a  testamentary  provision  is  valid  as  a  power  in  trust,  upon  the 
ground  that  at  the  death  of  the  testator  his  real  property  descended  to  his 
heirs  at  law  subject  to  the  widow's  Hfe  estate,  and  subject  to  be  divested 
by  the  execution  of  the  power,  which  was  not  to  be  executed  until  the 
death  of  the  widow,  and  as  this  occurred  in  1895,  the  beneficiary  had  then 
acquired  capacity  to  take  by  virtue  of  the  enabling  act  of  1893,  is  unten- 
able. The  attempted  trust  being  unlawful  at  the  time  of  the  testator's 
death,  the  power  in  trust  is  equally  so,  and  the  beneficiary  could  take 
under  neither.  The  rights  of  the  heirs  at  law  being  then  and  there 
vested,  they  could  not  be  divested  by  any  law  thereafter  enacted. 

Murray  v.  Miller,  85  App.  Div.  414,  affirmed. 

(Argued  April  6,  1904;  decided  April  26,  1904.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
23,  1903,  in  favor  of  the  plaintiffs  upon  the  submission  of 
a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

James  Fraser  died  on  the  14th  day  of  June,  1876,  seized  of 
the  real  property  described  in  the  record,  and  left  a  will  dated 
the  3rd  day  of  December,  1862,  which  was  admitted  to  pro- 
bate on  the  11th  day  of  January,  1877,  tlie  material  parts  of 
which,  disposing  of  his  residuary  estate,  are  as  follows : 

"  I  give,  devise  and  bequeath  to  my  beloved  wife,  Jessie, 
all  my  estate,  real  and  personal,  of  which  I  may  die  seized  or 
possessed,  or  to  which  I  may  then  bo  entitled,  for  the  term  of 
her  natural  life.  I  authorize  her  to  invest  and  collect  and 
reinvest  any  and  all  of  the  personal  estate  in  such  manner  as 
she  may  deem  proper,  without  responsibility  to  any  one,  and 
to  use  and  enjoy  the  income  thereof. 

"  I  give  the  remainder  of  all  my  real  estate  and  the  residue 
of  my  personal  estate,  at  her  death,  to  the  person  who  shall 
then  be  known  and  recognized  by  the  unincorporated  ecclesi- 
astical body  now  calling  itself  and  known  by  the  style  of  '  The 
Synod  of  the  Reformed  Presbyterian  Church  in  North 
America '  as  its  treasurer,  in  trusty  to  apply  the  same  to  the 
uses  and  for  the  benefit  of  such  ecclesiastical  body  ;  and  if  at 
the  time  of  the  death  of  my  wife  there  shall  be  no  person 
known  and  recognized  as  its  treasurer,  then  to  the  person  who 
was  at  the  last  preceding  meeting  of  such  ecclesiastical  body 
known  and  recognized  as  its  presiding  officer,  by  whatever 
name  he  may  have  been  known,  upon  the  same  trust." 

Upon  the  death  of  the  testator  his  widow,  Jessie  Fraser, 
entered  into  possession  and  enjoyment  of  the  property,  and  so 
continued  until  her  death  on  April  5th,  1895. 

The  widow,  Jessie  Fraser,  also  left  a  will  dated  in  Novem- 
ber, 1877,  by  which  her  entire  estate  was  given  to  the  "  Trus- 
tees of  the  Synod  of  the  Ileforiiied  Presbyterian  Church  of 
North  America,"  a  corporation  formed  under  the  laws  of 
Pennsylvania. 
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Upon  the  death  of  Jessie  Fraser  the  corporation  above 
named  went  into  possession  of  the  property  described  in  the 
record  and  collected  the  rents  thereof  until  May  9th,  1899, 
when  John  T.  Morton,  as  treasurer  and  trustee  of  the  "  Synod 
of  the  Eeforraed  Presbyterian  Church  of  North  America," 
the  unincorporated  association  named  as  beneficiary  in  the  will 
of  James  Fraser,  conveyed  said  premises  to  Walter  T.  Miller 
for  the  expressed  consideration  of  $28,000,  and  took  back  a 
purchase-money  mortgage  for  $26,000. 

The  unincorporated  association  above  referred  to  was  formed 
in,  1809 ;  the  corporation  above  named  was  incorporated  in 
1871 ;  both  were  in  existence  at  the  time  of  the  death  of 
James  Fraser,  as  separate  and  distinct  organizations,  and 
both  so  continued  down  to  the  time  of  the  submission  of  this 
controversy. 

James  Fraser  left  him  surviving  as  his  heirs  at  law  a  niece, 
Elizabeth  Murray,  who  died  in  1879  without  issue,  and  whose 
only  heir  at  law  was  Eobert  Murray,  a  nephew  of  James 
Fraser,  who  died  in  1899,  leaving  the  defendant  Catharine 
Murray  as  his  widow  and  the  plaintiffs  as  his  heirs  at  law. 

The  plaintiffs  as  heirs  at  law  of  their  father,  now  deceased, 
are,  therefore,  the  heirs  at  law  of  James  Fraser  and,  as  such, 
they  claim  title  to  the  real  estate  described  in  the  record,  sub- 
ject to  their  mother's  dower,  on  the  ground  that  the  provisions 
of  the  ^vill  of  James  Fraser,  purporting  to  create  a  trust  or 
power  in  trust  for  the  benefit  of  said  unincorporated  association, 
are  void. 

Upon  an  agreed  statement  of  facts,  the  material  parts  of 
which  are  above  recited,  the  controversy  between  the  plaintiffs 
and  the  defendants  was  submitted  to  the  Appellate  Division 
where  it  was  decided  that  the  plaintiffs  were  entitled  to  recover 
the  real  estate  referred  to,  with  damages  for  its  detention. 

Augustus  C.  Brown  for  appellants.  The  will  did  not 
create  a  trust,  but  it  created  a  valid  power  in  trust,  of  which, 
when  tlie  time  should  come  for  its  exercise,  the  treasurer  or 
last  presiding  officer  of  tlie  synod  was  to  be  the  donee  and 
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the  unincorporated  synod  the  beneficiary,  and  the  purpose  of 
the  power  was  the  application  'of  the  corpus  of  the  residuary 
estate  to  the  use  of  the  beneficiary  on  the  death  of  the  widow. 
Meanwhile,  and  until  the  exercise  of  the  power,  the  title 
vested  in  the  heirs  subject  to  the  life  estate  of  the  widow  and  to 
the  exercise  of  the  power.  (1  K.  S.  729,  §§  58,  59 ;  Lougheed 
V.  D.  B.  Churchy  129  N.  T.  214 ;  Steinhart  v.  Cvmm,ingham^ 
130  N.  T.  292 ;  Henderson  v.  Henderson^  113  N.  T.  1  ; 
Steinway  v.  Steinway,  163  N.  Y.  183  ;  Smith  v.  Boweriy  35 
N.  Y.  83  ;  Fverett  v.  Everett,  29  N.  Y.  39  ;  Dana  v.  Mur- 
ray,  122  N.  Y.  604 ;  Fargo  v.  Squiers,  154  N.  Y.  250  ;  Hope 
V.  Brewer,  136  N.  Y.  126 ;  Deegan  v.  Wade,  144  N.  Y.  573.) 
The  power  in  trust  not  having  been  illegal  and  void  at  its  cre- 
ation as  violative  of  the  perpetuity  statute,  or  because  of 
indefiniteness  and  uncertamty  of  beneficiaries,  and  the  only 
valid  objection  to  it  at  its  inception  being  the  impossibility  of 
its  execution  at  tliat  time  as  the  law  then  stood,  by  reason  of 
such  indefiniteness  and  uncertainty,  and  by  the  terms  of  the 
will  sucli  execution  having  been  postponed  until  the  death  of 
the  wife,  which  occurred  in  1895,  the  effect  of  the  statute  of 
1893  (L.  1893,  ch.  701)  was  to  remove  the  disabilities  of 
indefiniteness  and  uncertainty  of  beneficiaries,  and  render  the 
power  capable  of  execution  when  the  time  came  to  execute  it. 
{Matter  of  Graves,  171  K.  Y.  44 ;  Allen  v.  Stevens,  161  N.  Y. 
122;  Holmes  v.  Mead,  52  N.  Y.  332;  Lefevre  v.  Lefevre, 
59  K  Y.  434 ;  Matter  of  Boer,  147  N.  Y.  348 ;  Bun^ill  v. 
Boardman,  43  N.  Y.  254.) 

Benjamin  K,  Cardozo  and  Moses  Esberg  for  respondent. 
The  gift  to  Morton  as  trustee  for  the  unincorporated  body 
known  as  "  The  Synod  of  the  Reformed  Presbyterian  Church 
in  Nortli  America "  is  void,  first,  because  the  beneficiaries 
are  indefinite ;  and  second,  because  the  attempted  trust  unlaw- 
fully suspends  the  power  of  alienation  and  the  absolute 
ownership.  {Tilden  v.  Green,  130  K.  Y.  29 ;  Prichard  v. 
Thompson,  95  N.  Y.  76 ;  Holland  v.  Alcock,  108  N.  Y.  312 ; 
Head  v.  Williams,  125  N.  Y.  560 ;   White  v.  Howard,  46 


320  Mfbeat  v.  Miller.  [A^pril, 

Opinion  of  the  Court,  per  Werner,  J.  [Vol.  178. 

N.  Y.  144;  FairchiU  v.  Edson,  154  N.  Y.  199;  Kain  v. 
Gibboneij,  101  U.  S.  362 ;  G.  L.  Asm.  v.  SchoUen,  10  Minn. 
331 ;  Owens  v.  M,  Society ^  14  N.  Y.  380  ;  Downing  v.  Mar- 
shall,  23  N.  Y.  366.)  If  the  gift  to  a  trustee  to  apply  the 
property  to  the  uses  of  the  synod  was  not  intended  as  a  con- 
tinuing endowment,  of  which  the  usufruct  only  was  to  be 
expended,  then  it  was  a  passive  trust,  and  was  equivalent  to 
a  direct  gift  of  the  remainder  to  the  unincorporated  synod- 
{JIutcMyis  V.  Van  Yechten,  140  N.  Y.  115 ;  Woerz  v.  Bade- 
macher,  120  K.  Y.  62 ;  Matter  of  Gavme,  82  App.  Div.  374, 
377;  affd.,  176  N.  Y.  597;  liaioson  v.  Lampman,,  5  N.  Y. 
456 ;  Fisher  v.  Hall,  41  N".  Y.  416 ;  Matter  of  Tatum,  169 
N.  Y.  54.)  The  act  of  1893  (L.  1893,  ch.  701),  which  legal- 
ized charitable  trusts  for  indefinite  beneficiaries,  is  not  retro- 
active. {People  V.  Powers,  147  N.  Y.  104 ;  Butler  v.  Tnts- 
tees,  92  Hun,  96 ;  Dammert  v.  Oshorn,  140  K.  Y.  43 ;  Mat- 
ter of  Pell,  171  N.  Y.  48  ;  Brevoort  v.  Grace,  53  N.  Y.  245 ; 
Matter  of  Vanderiilt,  172  N".  Y.  73 ,-  Zosey  v.  Stanley,  147 
N.  Y.  572.) 

Werner,  J.  As  disclosed  by  the  foregoing  statement  of 
facts,  this  controversy  arises  over  the  title  to  certain  real  prop- 
erty in  the  city  of  New  York,  of  which  James  Fraser  died 
seized,  and  which  he  attempted  to  dispose  of  by  his  will. 
The  respondents,  consisting  of  the  plaintiffs  and  their  mother, 
the  defendant  Catharine  Murray,  assert  the  invalidity  of  this 
testamentary  disposition  and,  as  heirs  at  law  and  dowress 
respectively,  claim  title  and  possession  to  the  lands  in  ques- 
tion. Tlie  appellants,  with  the  exception  of  the  corporation 
above  named,  are  variously  interested  as  trustee,  beneficiary, 
purchaser  and  tenants,  respectively,  and  they  rely  upon  tlie 
will  as  creating  a  valid  power  in  trust  under  which  they  defend 
tlieir  claims.  The  defendant  corporation,  known  as  the 
"  Trustees  of  the  Synod  of  the  Reformed  Presbyterian  Church 
of  North  America,"  has  no  legal  interest  in  this  controversy, 
it  being  conceded  by  appellants'  counsel  that  it  is  not  the 
beneficiary  named  in  the  will  of  James  Fraser,  and  that  its 
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interference  witli  the  real  property  mentioned  was  not  only 
ill-advised  but  wholly  unauthorized.  With  this  brief  explan- 
atory statement  of  the  nature  of  the  controversy,  and  the 
relation  thereto  of  the  several  parties,  we  come  to  the  con- 
sideration of  the  above-quoted  testamentary  provision  upon 
the  construction  of  which  this  issue  depends. 

That  the  testator,  James  Eraser,  intended  to  create  an 
express  trust  for  the  benefit  of  the  unincorporated  association 
known  as  "  The  Synod  of  the  Reformed  Presbyterian  Church 
of  North  America,"  and  that  he  failed  in  the  attempt,  is  clear 
to  a  demonstration ;  indeed,  the  appellants  now  concede  that 
this  testamentary  disposition  is  invalid  as  a  trust,  but  they 
contend  that  it  is  valid  as  a  power. in  trust.  In  the  light  of 
this  concession  we  need  refer  to  the  attempted  trust  only  for 
the  purpose  of  disclosing  the  eflfect  of  its  invalidity  upon  the 
alleged  power  in  trust.  The  will  was  executed  in  1862,  the 
testator  died  in  1876,  and  probate  was  effected  in  1877.  The 
beneficiary  of  the  attempted  trust  was  then,  and  has  ever  since 
been,  an  unincorporated  association,  whose  constituent  mem- 
bership was  transitory  and  fluctuating.  As  the  law  of  this 
state  then  stood,  an  unincorporated  association  was  incom- 
petent to  take  by  devise  {Owen  v.  Miss.  Soc.  M.  E.  Churchy 
14  N.  Y.  380 ;  White  v.  Howard,  46  N.  Y.  160 ;  People  v. 
Powers,  147  N.  Y.  104 ;  Fairchild  v.  Edson,  154  N.  Y. 
205),  and  a  trust  for  an  indefiriite  or  uncertain  beneficiary  was 
void.  {Levy  v.  Levy,  33  N.  Y.  107 ;  Bascom  v.  Albertson,  34 
N.  Y.  584 ;  Prv^Jiurd  v.  Thompson,  95  N.  Y.  76 ;  Holland 
V.  AUock,  108  N.  Y.  312  ;  Read  v.  Williams,  125  N.  Y.  560  ; 
Tilderi  v.  Green,  130  N.  Y.  29.)  The  law  in  this  respect  was 
changed  in  1893,  to  the  extent  of  providing  that  devises,  etc., 
otherwise  valid,  should  no  longer  be  deemed  invalid  by  reason 
of  indefiniteness  or  uncertainty  of  beneficiaries  (L.  1893,  ch. 
701);  but  that  does  not  help  the  appellants  at  bar,  even 
though  the  trust  estate  here  sought  to  be  created  be  held  to 
be  future  and  expectant,  since  it  is  legally  deemed  to  have 
come  into  being,  if  at  all,  at  the  death  of  the  testator  (Sec. 
64,  Real  Prop.  L.)  and  as  the  statute  of  1893  is  not  retro- 
21 
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active  in  its  operation  {People  v.  Powers,  8upra\  the  trust 
falls  under  the  condemnation  of  the  law  in  existence  at  the 
time  of  its  attempted  creation. 

The  gift  is  also  void  as  a  trust  because  it  either  unlawfully 
su.  peads  the  power  of  alienation  of  real  estate  and  the  abso- 
lute ownership  of  personal  property,  or,  on  the  other  hand, 
because  it  is  a  mere  passive  trust  which  fails  for  the  reason 
that  there  is  no  eesiui  que  trust  competent  to  take.  The 
devise  is  to  the  treasurer  of  the  unincorporated  association, 
"  in  trust,  to  apply  the  same  to  the  uses  and  for  the  benefit  of 
such  ecclesiastical  body."  If  this  provision  is  to  be  construed 
as  a  direction  to  apply  rents  and  income,  or  even  corpus  and 
principal,  from  time  to  time  according  to  the  needs  of  the 
"  ecclesiastical  body,"  it  oflEends  the  law  against  perpetuities, 
because  the  application  of  only  interest  and  income  neces- 
sarily involves  a  never-ending  trust ;  if  corpus  or  principal  is 
also  to  be  applied  "  to  the  uses  and  for  the  benefit  of  such 
ecclesiastical  body,"  such  uses  may  never  require  the  total 
consumption  of  corpus  or  principal,  or  at  least  may  not  con- 
sume the  same  within  the  statutory  period,  and,  therefore, 
the  result  will  be  the  same.  The  time  for  which  the  aliena- 
tion of  real  property  and  the  absolute  ownership  of  personal 
property  may  be  suspended  can  no  more  be  extended  by  a 
trust  than  by  the  limitation  of  a  strictly  legal  estate.  {Lefm/ 
V.  Leoy,  supra;  Adams  v.  P'erf^,  43  N".  Y.  487 ;  CotPman 
V.  Grace  J  112  N.  Y.  299;  Cruikshanh  v.  Home  for  Friend- 
Uss,  113  N.  Y.  337.) 

When  we  turn  from  this  aspect  of  the  testamentary  disposi- 
tion to  the  only  other  view  in  which  it  can  be  regarded  as  a 
trust,  namely,  as  a  trust  to  take  and  apply  the  whole  corpus 
of  the  estate  to  the  use  of  the  beneficiary,  immediately  upon 
the  death  of  the  life  tenant,  then  we  have  a  trust  for  a  pur- 
pose not  authorized  by  statute,  and  it  becomes,  eo  instantiy  a 
passive  trust,  under  which  title  ordinarily  vests  directly  in  the 
beneficiary  (Real  Prop."  L.  sec.  73),  but  in  the  case  at  bar 
vested  in  the  testator^s  heirs  at  law,  because,  as  above  stated, 
the  beneficiary  was  not  competent  to  take. 
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This  brinfrs  us  to  the  contention  of  the  appellants  that  even 
though  the  testamentary  provision  is  invalid  as  a  trust,  it  is, 
nevertheless,  valid  as  a  power  in  trust.  It  is  said  that  upon 
the  death  of  the  testator,  his  real  property  descended  to  his 
heirs  at  law  subject  to  the  widow's  life  estate,  and  subject  to 
be  divested  by  the  execution  of  the  power ;  and,  as  this  power 
was  not  to  be  executed  until  the  death  of  the  widow,  which 
occurred  in  1895,  the  beneficiary  had  then  acquired  capacity 
to  take  by  virtue  of  the  enabling  statute  of  1893. 

A  power  is  defined  to  be  ''  an  authority  to  do  an  act  in 
relation  to  real  property  *  *  *  which  the  owner,  grant- 
ing *  *  *  the  power,  might  himself  lawfully  perform." 
(Real  Prop.  L.  sec.  111.)  The  statutes  classify  powers  as 
general  and  special,  beneficial  and  in  trust.  A  special  power 
is  declared  to  be  in  trust  where  a  person  or  class  of  persons, 
other  than  the  grantee,  is  designated  as  entitled  to  any  bene- 
fit, from  the  disposition  or  charge  authorized  by  the  power. 
(Real  Prop.  L.  sec.  118.) 

A  valid  power  arises  by  opemtion  of  law,  where  an  express 
trust  is  attempted  to  be  created  for  a  purpose  which  is  lawful 
but  is  not  authorized  by  our  statutes.  In  such  a  case  the  trust 
fails,  but  if  it  directs  or  authorizes  the  performance  of  any  act 
.  which  may  be  lawfully  performed  under  a  power,  it  is  valid 
as  a  power  in  trust.     (Real  Prop.  L.  sec.  79.) 

The  difficulty  with  the  power  in  trust  asserted  by  the  appel- 
lants is  that  it  is  not  for  a  lawful  purpose,  but  is  as  unlawful, 
as  the  trust  itself  and  must  fail  for  tlie  same  reasons.     When  I 
the  testator  died  it  was,  as  we  have  seen,  impossible  to  create! 
a  valid  trust  in  perpetuity,  or  for  an  uncertain  and  indefinite/ 
beneficiary  for  any  pui-pose.     These  legal  limitations  whicli 
then  hedged  about  the  creation  of  trust  estates,  quite  as  effeci- 
tually  prohibited  the  power  to  give  as  the  capacity  to  takd. 
If  the  attempted  trust  was  unlawful  because  it  contravened 
the  statute  of  perpetuities,  the  asserted   power   in    trust   is 
equally  so,  because  the  act  sought  to  be  performed  under  the 
power  is  the  very  act  forbidden  by  the  statute.     ( Garvey  v. 
McDemtU  72  X.  V.  556 :  Dana  v.  Murray,  122  X.  Y.  604.) 
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Were  the  sole  objection  to  the  trust  that  its  purpose,  althongh 
lawful  in  itself,  is  not  one  for  which  the  law  authorizes  an 
express  trust,  then  it  could  be  held  good  as  a  power  in  trust ; 
but  as  neither  trust  nor  power  can  be  executed  without  vio- 
lating the  law  as  it  existed  at  the  time  of  the  testator's  death, 
there  can  no  more  be  a  valid  power  than  there  could  be  a 
valid  trust.  (Chaplin  on  Trusts  &  Powers,  p.  441.)  Counsel 
for  the  appellants  argues  that  the  question  is  primarily  and 
only  one  of  capacity  in  the  beneficiary  to  take  the  gift,  and 
that  when  this  testamentary  provision  is  considered  as  a  power 
instead  of  a  trust,  its  validity  depends  upon  the  law  in  force 
at  the  time  of  its  execution  rather  than  at  the  time  of  its  crea- 
tion ;  and  from  this  premise  he  goes  on  to  the  conclusion  that 
the  statute  of  1893  had  made  it  possible  for  the  beneficiary  to 
take  in  1895  what  it  was  incapable  of  taking  in  1877. 

The  difficulty  with  this  contention  is  that  it  ignores  (1)  that 
provision  of  the  Revised  Statutes  (1  R.  S.  p.  737)  which 
declares  that  "  Xo  estate  or  interest  can  be  given  or  limited  to 
any  person,  by  an  instrument  in  execution  of  a  power,  which 
such  person  would  not  have  been  capable  of  taking,  under  the 
instrument  by  which  the  power  was  granted,"  and  (2)  the 
vested  constitutional  property  rights  of  the  heirs  at  law, 
which  could  not  be  affected  by  a  subsequently  enacted 
statute.  In  other  words,  as  the  beneficiary  could  not  take 
under  the  trust  attempted  to  be  raised  by  the  will,  so  it  could 
not  take  under  an  alleged  power  in  execution  of  the  trust ; 
and,  as  both  trust  and  power  were  absolutely  void  in  their 
inception,  the  rights  of  the  heirs  at  law  then  and  there  became 
vested,  and  could  not  be  divested  by  any  law  thereafter 
enacted.  This  view  of  the  case  renders  it  superfluous  to  dis- 
cuss the  questions  whether,  without  regard  to  the  statute  which 
saves  as  a  power  that  which  fails  as  a  trust,  a  power  may 
be  implied  from  the  language  of  the  will ;  or  whether  tlie 
remainder  limited  upon  the  life  estate  was  future  and  con- 
tingent or  immediate  and  vested,  subject  to  the  life  estate ; 
for,  in  either  event,  the  result  would  be  the  same  so  far  as  the 
respondents  are  concerned.     There  being  no  valid  trust  or 
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power  in  trust,  the  rights  of  the  latter  became  vested  upon, 
the  death  of  the  testator,  subject  to  the  widow's  life  estate. 

For  the  same  reasons  we  refrain  from  discussing  the  cases 
cited  by  appellants'  counsel,  in  which,  under  testamentary 
gifts  to  person  of  a  designated  class,  questions  have  arisen  as 
to  the  rights  of  those  born  into  the  class  after  the  death  of 
the  testator ;  or  the  cases  in  which  absolute  gifts  in  remainder 
or  in  trust  have  been  made  for  the  benefit  of  charitable  institu- 
tions in  case  they  should  acquire  corporate  existence  and 
capacity  after  the  death  of  the  testator,  either  within  a  speci- 
fied time  or  before  the  expiration  of  a  supervening  life  estate. 
None  of  these  cases  are  applicable  to  the  facts  before  us. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bajctlbtt,  Haight,  Yann  and 
CuLLEN,  JJ.,  concur. 

Judgment  aflirmed. 


Western  Union  Telegraph  Company,  Respondent,  v. 
Electric  Light  and  Power  Company  of  Syracuse, 
Appellant,  Impleaded  with  Others. 

1.  Equity  —  When  Judgment  Denying  an  Injunction  But  Requir. 
ING  Defendant  to  Give  Security  fok  Damages  to  Be  Admeasured  in 
Action  at  Law  Is  Unauthorized.  Where  the  complaint  in  an  equity 
action  alleges  that  the  defendant  had  constructed  its  street  subway  over 
and  in  such  close  proximity  to  the  plaintiff's  subway,  previously  con- 
structed, as  to  cause  it  great  inconvenience  and  expense  in  making 
repairs,  and  demands  an  injunction  restraining  the  defendant  from  main- 
taining its  subway  in  that  position  and  compelling  it  to  remove  its  lines 
therefrom,  but  does  not  allege  defendant's  insolvency  or  that  a  multiplic- 
ity of  suits  would  result,  a  judgment,  denying  an  injunction,  but  requir- 
ing the  defendant  to  give  a  bond  to  indemnify  the  plaintiff  against  dam- 
ages which  it  might  suffer  by  reason  of  the  trespass,  is  unauthorized.  It 
is,  in  effect,  an  adjudication  that  the  plaintiff  had  an  adequate  remedy  at 
law  for  such  damages  as  it  might  suffer  by  reason  of  the  facts  alleged 
and  that  an  action  in  equity  was  unnecessary. 

2.  Streets  —  Use  op  Space,  Beneath,  for  Subways  and  Other 
Structures— Franchises  TO  Use  Sams  Must  Be  Construed  in  Public 
Interest.     A  franchise  granted  by  a  ci*^y  permitting  a  corporation  to 
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place  a  structure  beneath  the  streets  is  to  be  construed  in  the  interest 
of  the  public  and  in  view  of  the  fact  that  the  space  below  the  sur- 
face of  city  streets  is  becoming  more  valuable  every  year  for  the  pur- 
pose of  conducting  water,  "heat  and  light  to  the  dwellings  of  private 
citizens,  as  well  as  for  the  construction  of  sewers,  subway  lines  and  other 
agencies  of  great  public  utility;  and  where  the  conunon  council  in  grant- 
ing such  a  franchise  provided,  as  authorized  by  the  charter  of  the  city, 
that  nothing  therein  contained  should  be  deemed  to  give  it  *'any  exclu- 
sive franchise  to  use  the  streets  for  a  subway  or  for  any  other  purpose  " 
and  reserved  all  rights  and  privileges  not  specifically  given,  the  corpora- 
tion cannot  complain  that  another  company  thereafter  located  its  subway 
under  the  authority  and  direction  of  the  city  and  its  officers,  so  close  to 
the  plaintiff's  subway  as  to  cause  it  inconvenience  and  expense  in  making 
repairs,  if,  under  the  circumstances,  the  location  of  the  new  subway  is  not 
an  unreasonable  interference  with  plaintiff's  rights. 

Western  Union  Tel.  Co,  v.  Syracxm  El.  L.  &  P.  Co,,  81  App.  Div.  ft55, 
reversed. 

(Argued  February  29,  1904;  decided  April  26.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  19,  1903,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

William  P.  Goo(Ulle  for  appellant.  The  discretion  of  a 
municipal  corporation,  within  the  sphere  of  its  powers,  is  not 
subject  to  judicial,  control,  except  in  cases  where  fraud  is 
shown,  or  where  the  power  or  discretion  is  being  grossly 
abused.  {Morgan  v.  (Jity  of  Binghaviton^  102  N.  Y.  500 ; 
City  of  Crauyfordsville  v.  Braden^  130  Ind.  149;  High  on 
Inj.  [3d  ed.]  '§§  1240, 1270  ;  1  Dillon  on  Mun.  Corp.  [4th  ed.] 
§§  94,  95,  680-700 ;  2  Dillon  on  Mun.  Corp.  §§  832,  90S ;  20 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1229, 1230 ;  Z.  C.  R.  B. 
Co.  V.  C!ty,S  Bush,  415;  Talcoft  v.  City  of  Buffalo,  125 
N.  Y.  280 ;  Bell  v.  City  of  Boc/iester,  61  N.  Y.  S.  R.  721 ; 
Iliifhes  V.  City  of  Lochport,  50  N.  Y.  236 ;  Lynch  v.  Mayor ^ 
etc.,  76  N.  Y.  60;  MiUs  v.  City  of  Brooklyn,  32  N.  Y.  489.) 
The  respondent's  rights  are  restricted  by  the  very  terms  of 
its  franchise,  which  must  be  strictly  construed  against  the 


1904.]     W.  TJ.  Tel.  Co.  v,  Syrapuse  El.  L.  &  P.  Co.      327 

K  Y.  Rep  ]  Opinion  of  the  Court,  per  Vann,  J. 

grantee,  and  it  takes  nothing  by  implication  either  as  against 
the  city  or  the  appellant.  {S,  W,  Co.  v.  City  of  Syrcumse^ 
116  N.  Y.  171;  Stourlridge  Canal  v.  Wheely,  2  B.  &  A.. 
792;  Comm.  v.  E,  <&  iT.  K  R.  R,  Co.,  27  Penn,  St.  339; 
PenXeyv.  City  of  Auburn,  %b  Me.  278;  W.  TJ.  T.  Co.  v. 
New  Torhy  38  Fed.  Rep.  552;  Tel.  Co.  v.  Mass.,  125  U.  S. 
548;  M.  U.  T.  Co.  v.  Chicago,  16  Fed.  Rep.  309.) 

CliarUa  P.  Ryan  for  respondent.  Neitlier  the  appellant 
nor  the  city  of  Syracuse,  acting  tlirough  its  commissioner  of 
public  works,  had  the  right,  for  the  purpose  of  constructing 
appellant's  subway,  to  interfere  with  or  impair  the  free  and 
unobstructed  use  by  the  respondent  of  the  subway  constructed 
by  it.  {St.  Louis  v.  W.  U.  Tel.  Co.,  63  Fed.  Rep.  68 ;  N.  0. 
G.  Co.  V.  Z.  L.  Co.,  115  U.  S.  650,  660;  N.  0.  W.  Co.  v. 
Rivera,  115  U.  S.  674,  681;  L.  G.  Co.  v.  C.  G.  Co.,  115 
U.  S.  683,  692;  PeopU  v.  O'BHen,  111  N.  Y.  1;  City  of 
New  York  v.  S.  A.  R.  R.  Co.,  32  N.  Y.  261 ;  Langdon  v. 
Mayor,  etc.,  93  N.  Y.  129;  W.  U.  Tel.  Co.  v.  Mass.,  125 
U.  S.  530.)  The  rule,  that  public  grants  shall  be  construed 
most  strongly  in  favor  of  the  public,  does  not  apply  to 
respondent's  franchise.  {Langdon  v.  Mayor,  etc.,  93  X.  Y. 
129 ;  Nel.  Tel.  Co.  v.  York  Gas  Co.,  27  Neb.  284,  305 ;  3 
Am.  Elec.  Cases,  364;  Pom.  Eq.  Juris.  §  414;  2  Dillon 
Mun.  Corp.  §  692 ;  Syracuse  Water  Co.  v.  City  of  Syror 
case,  116  K  Y.  167.) 

Vann,  J.  This  is  a  controversy  between  two  underground 
occupants  of  a  public  street  in  the  city  of  Syracuse,  each  hav- 
ing a  francliise  granted  by  the  common  council.  The  plain- 
tiff's franchise,  which  is  the  earlier  in  date,  permitted  it  to 
construct  a  subway  or  conduit  under  certain  streets  and  to 
place  wires  therein  "  necessary  in  the  operation  and  conduct " 
of  its  telegraph  business,  according  to  plans  and  specifications 
to  be  approved  by  the  commissioner  of  public  works  or  the 
common  council.  Among  the  many  conditions  and  limitations 
of  the  grant  was  the  provision  that  no  "  exclusive  franchise 
to  use  the  streets  and  public  places  of  the  city,  or  any  of  them, 
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for  a  subway,  or  for  any  other  purpose  "  should  be  deemed  to 
be  conferred  upon  the  plaintiflf,  and  that  "  all  rights  and  privi- 
leges not  lierein  speeilically  given  are  expressly  reserved  by  the 
common  council."  Under  this  permit  the  plaintiff  constnicted 
a  subway,  which  consists  of  a  structure  sixteen  inches  high  and 
nine  inches  wide  laid  a  few  feet  below  the  surface  of  the 
streets.  It  contains  six  wooden  ducts,  one  of  which,  as 
required  by  the  grant,  is  for  the  exclusive  use  of  the  city  and 
is  controlled  l)y  it  accordingly. 

Subsequently,  the  common  council,  upon  similar  conditions, 
gave  the  defendant  a  franchise  to  construct  a  subway  to  con- 
duct and  distribute  "  electricity  for  light,  heat  or  power  for 
public  or  private  use."  The  defendant  built  its  line  in  some 
of  the  streets  already  occupied  by  the  subway  of  the  plain- 
tiff. Its  structure,  twenty-six  inches  wide  by  seventeen  inches 
high,  was  located,  as  the  franchise  provided,  by  the  commis- 
sioner of  public  works  and  in  some  instances  was  placed  above 
and  parallel  to  the  line  of  the  plaintiff  and  at  a  distance  of 
but  one  or  two  feet  therefrom.  On  the  south  side  the  two 
structures  are  bounded  by  the  same  vertical  line,  but  on  the 
north  side  the  defendant's  subway  projects  about  seventeen 
inches  over  that  of  the  plaintiff.  In  one  locality  for  a  dis- 
tance of  about  420  feet,  if  the  earth  beneath  the  defend- 
ant's subway  were  removed  it  could  not  sustain  itself,  for  it  is 
not  self-supporting  except  in  sections  four  feet  long,  and  arti- 
ficial support  would  be  necessary  in  order  to  repair  the  plain- 
tiff's line  or  remove  a  duct  therefrom.  At  this  point  the 
street  contains  many  substructures,  including  a  sewer,'  water 
and  gas  mains,  other  subways  and  the  like,  while  on  the  sur- 
face there  is  a  double-track  street  railroad.  On  the  side  of 
the  street  selected  the  unoccupied  space  where  the  defendant's 
subway  could  have  been  located  without  interfering  with  any 
substructure  is  about  three  feet  wide  and  is  just  south  of  and 
between  plaintiff's  subway  and  a  water  main.  On  the  other 
side  of  tlie  street  there  was  also  unoccupied  space  which  was 
certain,  however,  to  be  needed  in  the  future. 

While  the  defendant  was  constructing  its  work  the  plaintiff 
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protested  against  the  location  selected  and  some  delay  resulted, 
bnt  finally  the  defendant  placed  its  subway,  pursuant  to  its 
franchise,  in  the  exact  situation  and  position  directed  by  the 
commissioner  of  public  works.  After  the  defendant  had 
completed  its  line,  the  plaintiflE,  with  no  allegation  of  insolvency 
in  its  complaint,  or  that  a  multiplicity  of  suits  would  result, 
brought  this  action  to  restrain  the  defendant  from  using  or 
maintaining  its  subway  as  located  in  the  street  in  question  and 
to  compel  it  to  remove  its  line  therefrom.  The  theory  of  the 
complaint  is  that  the  location  of  the  defendant's  subway 
interferes  with  access  to  the  subway  of  the  plaintifiF  for  the 
purpose  of  making  repairs  and  that  it  will  "  necessarily  cause 
great  inconvenience  and  expense."  The  trial  court  did  not 
grant  an  injunction,  but  required  the  defendant  and  the  city 
of  Syracuse,  which  was  joined  as  a  defendant  but  for  some 
reason  did  not  defend,  within  thirty  days  after  entry  of  judg- 
ment and  notice  thereof,  to  execute  a  bond  in  the  penalty  of 
$5,000  with  two  sureties  to  "  indemnify  the  plaintiff  *  *  * 
against  any  loss,  damage  or  expense  which  it  or  its  successors 
may  sustain  by  reason  of  the  location  "  of  the  defendant's 
line  and  restraining  both  defendants  from  using  the  subway 
or  placing  any  wires  therein  during  said  period  of  thirty  days. 
The  Appellate  Division  unanimously  affirmed  the  judgment 
and  the  Syracuse  Electric  Light  and  Power  Company  appealed 
to  this  court. 

The  question  presented  for  review  is  whether,  upon  the 
facts  alleged  in  the  complaint  and  those  found  by  the  trial 
judge,  the  court  had  power  to  grant  the  relief  provided  by 
its  judgment. 

The  object  of  the  action  was  to  restrain  an  alleged  trespass, 
which  is  not  pennitted  except  under  peculiar  circumstances 
not  shown  to  exist  in  this  case.  The  result  of  the  action  was 
an  adjudication,  in  effect,  that  a  resort  to  equity  was  unneces- 
sary, because  the  requirement  of  a  bond  to  indemnify  against 
damages  shows  that  there  was  an  adequate  remedy  at  law 
through  the  recovery  of  damages,  as  compensation.  Thus 
the  court,  sitting  as  a  court  of  equity,  awarded  nothing  but 
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what  could  be  had  in  an  action  at  law,  except  to  provide 
security  that  the  damages  when  admeasured  at  law  would  be 
paid.     An  action  at  law  would  be  required  to  recover  any 
damages  under  the  bond  and  the  same   damages  could  be 
recovered  to  the  same  amount  in  an  action  at  law  without  a 
bond.     The  court  adjudged  that  the  structure  of  the  defend- 
ant was  unlawful  and  that  it  might  result  in  damages  to  the 
plaintiff  in  the  future,  but  the  only  relief  awarded  was  to 
require  the  defendant  to  secure  the  payment  of  such  damages 
if  they  should  accrue.     It  did  not  grant  an  injunction  provided 
the  defendants  should  not  execute  a  bond,  but  issued  an  abso- 
lute command  requiring  the  two  corporations,  one  a  city  of 
the  second  class,  to  furnish  security  for  all  time  to  come  that 
if  damages  should  result  from  the  defendant's  illegal  action 
they  would  be  paid.     This  adjudication  necessarily  involved, 
as  a  part  thereof,  that  the  recovery  of  damages  was  an  adequate 
remedy  and,  hence,  that  an  action  in  equity  was  unnecessary. 
While  I  think  the  judgment  should  be  reversed  upon  the 
ground  already  stated,  there  are  other  considerations  which 
should  not  be  lost  sight  of,  for  they  involve  the  welfare  of  the 
public  in  all  municipal  corporations.     Space  beneath  the  sur- 
face of  streets  in  our  large  cities  is  becoming  more  valuable 
every  year  for  the  purpose  of  conducting  water,  heat  and 
light  to  the  dwellings  of  the  inhabitants,  as  well  as  for  the 
construction  of  sewers,  underground  railroads,  subway  lines, 
pneumatic  tubes  and  other  agencies  of  great  public  utility. 
The  existence  of  surface  railroads  frequently  renders  access 
to   the  various  structures  beneath  the  streets  more  or  less 
difficult  and   makes   it   undesirable  that   subways  -or  other 
structures  should  be  located   under    the    tracks.      It  is   in 
view  of    such   circumstances  and   possibilities   that  a   fran- 
chise granted   by   a  city  permitting  a  corporation  to  place 
some  structure  beneath  the  surface  of  the  streets,  is  to  be 
considered  and   construed.     When,   therefore,  the    common 
council  in   granting   a  franchise   to   the   plaintiff,  provided 
that  nothing  therein  contained  should  be  deemed   to  give 
it   "any   exclusive  franchise  to   use  the  streets  for  a  sub- 
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way  or  for  any  other  purpose "  and  reserving  all  rights  and 
privileges  not  specifically  given,  it  did  not  empower  the  plain- 
tiff to  dictate  what  other  structures  should  be  located  beneath 
the  street  or  where  they  should  be  placed.  All  that  the 
plaintiff  can  lawfully  deman^  is  that  its  structure  shall  not  be 
unreasonably  interfered  with.  This  is  involved  in  the  terms 
of  its  grant,  when  construed  in  the  light  of  all  the  facts.  It 
cannot  keep  out  other  structures,  even  if  their  construction 
involves  expense  and  inconvenience  to  itself.  It  cannot  say 
there  shall  be  no  subway  above,  beneath  or  on  either  side  of 
its  own,  for  that  right  the  city  reserved  and  doubtless  it 
would  have  been  reserved  by  implication,  if  it  had  not  been 
reserved  expressly.  The  franchise  "  is  to  be  construed  in  the 
interest  of  the  public,  and  hence  in  favor  of  the  grantor  and 
not,  as  in  ordinary  cases,  in  favor  of  the  grantee."  {Trueteea 
of  Sonthampto7i  v.  Jesmp^  162  N.  Y.  122,  127;  Syrcuyuse 
Water  Co.  v.  City  of  Syracuse,  116  N.  Y.  167,  178.)  The 
plaintiff  took  nothing  by  its  grant  but  what  was  expressly 
given,  or  necessarily  involved  in  what  was  expressly  given. 
There  is  nothing  in  its  franchise  to  prevent  the  city  from  lay- 
ing a  subway  on  any  side  of  the  plaintiff's  subway  and  imme- 
diately adjoining  it,  or  from  authorizing  some  other  corpora- 
tion to  do  it.  If  the  city,  which  has  control  of  the  streets  both 
above  and  below  the  surface,  sees  fit  to  economize  space  with 
reference  to  the  wants  of  the  future,  it  has  a  right  to  do  so  and 
for  this  purpose  to  place,  or  authorize  another  corporation  to 
place,  conduit  lines  so  near  that  of  the  plaintiff  as  to  make 
access  somewhat  inconvenient  and  expensive.  .  The  city  can- 
not destroy  the  plaintiff's  line  nor  prevent  reasonable  access  to 
it,  but  it  is  not  obliged  to  consult  the  mere  convenience  of  the 
plaintiff,  nor  study  to  save  it  from  expense  to  the  detriment 
of  the  public.  In  other  words,  the  plaintiff  may  make  a  rea- 
sonable, but  not  an  unreasonable,  use  of  the  right  granted. 
"While  the  city  could  not  grant  to  another  the  right  to  use  the 
same  space  occupied  by  tlie  plaintiff's  line,  it  could  authorize 
the  use  of  any  other  space,  provided  access  to  the  line  was  left 
open,  even  if  it  was  less  convenient  and  more  expensive. 
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The  defendant's  subway  does  not  interfere  with  the  opera- 
tion of  the  plaintiff's  line  in  any  way,  as  there  is  the  same  con- 
venience of  access  for  that  purpose  as  before.  When,  however, 
repairs  or  changes  become  necessary,  it  cannot  reach  its  struc- 
ture by  digging  down  directly  thereto,  but  must  dig  down  by 
the  side  and  make  a  deeper  excavation.  If  the  repairs  should 
require  the  removal  of  the  earth  between  its  line  and  that  of 
the  plaintiff  for  a  distance  exceeding  four  feet,  it  w^ould  be 
necessary  for  it  to  notify  the  defendant  to  support  its  line 
while  the  repairs  were  in  progress,  or  else  to  support  it  at  its 
own  expense.  This  is  the  extent  of  the  interference  with  the 
plaintiff's  subway  by  the  location  of  the  defendant's  line.  It 
simply  involves  a  slight  increase  of  expense  in  order  to  reach 
the  plaintiff's  structure  for  the  purpose  of  making  repairs. 

The  cliarter  of  the  city  of  Syracuse,  in  force  when  the  fran- 
chises in  question  were  granted,  provided  that  the  common 
council  should  have  power  "  to  require  that  telegraph,  tele- 
phone or  electric  light  wires  or  cables,  or  other  appliances 
for  conducting  electricity,  except  trolley  and  feed  wires,  poles 
and  fixtures  used  in  operating  street  railroads,  and  the  poles 
thereof  heretofore  erected  in  any  street,  alley  or  public  ground 
*  *  *  be  removed  from  overhead  in  such  street,  alley  or 
public  ground,  or  any  part  thereof,  within  a  reasonable  time, 
not  less  than  three  months  after  the  enactment  of  such  ordi- 
nance *  *  *,  }so  company,  corporation  or  individual 
shall  place  its  wires  and  electrical  conductors  in  conduits  under 
the  surface  of  the  streets,  alleys  or  public  grounds  in  such 
manner  as  to  unnecessarily  interfere  with  the  use  of  such 
street,  alley,  or  public  grounds,  or  local  improvements  of 
any  character  or  witli  the  sewers  or  water  or  gas  mains  or 
branches  thereof,  nor  without  first  obtaining  the  consent  of 
the  common  council,  subject  to  such  regulations  and  restric- 
tions as  the  common  council  may  by  ordinance  make,  or 
impose,  in  respect  thereto,  for  the  benefit  of  the  public,  the 
city  or  its  citizens,  and  under  the  direction  and  supervision  of 
the  commissioner  of  public  works  *  *  *.  And  any  com- 
pany, corporation  or  individual  so  placing  its  wires  under- 
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ground  in  any  street,  alley  or  public  ground  of  said  city,  shall, 
upon  notice  from  the  city,  or  any  of  its  departments  that  a 
local  improvement  or  sewer  or  water  main,  or  branch  thereof, 
is  to  be  constructed  in  such  manner  as  will  necessitate  the 
moving  or  altering  of  the  conduit  or  conduits,  by  said  indi- 
vidual, company  or  corporation,  move  or  alter  the  same  at  its 
own  expense  so  as  to  permit  the  construction  of  the  improve- 
ment where  ordered,  and  should  any  person,  company  or  cor- 
poration omit  to  comply  with  such  notice,  the  conduit  or 
conduits  may  be  altered  or  moved  by  the  city,  and  the  cost  and 
expense  thereof  recovered  from  such  individual,  company 
or  corporation ;  to  regulate  the  erection  of  telegraph,  elec- 
tric light  and  telephone  poles,  wires,  cables  and  other  elec- 
trical conductors"  and  require  them  to  "be  placed  under- 
ground, subject  to  such  restrictions  and  regulations  as  it  may 
make  by  general  ordinance,  but  nothing  in  this  section  con- 
tained shall  affect  any  grant  or  consent  heretofore  made  or 
given  pursuant  to  general  laws,  as  to  any  matter  provided  for 
in  and  by  such  grant  or  consent."  (L.  1893,  ch.  531,  §  2, 
amending  §  22  of  the  Revised  Charter.) 

This  statute  is  part  of  the  franchise  granted  to  either  party 
to  this  action  and  is  to  be  construed  in  connection  therewith. 
It  shows  that  the  city  has  control  of  the  subject  and  that  the 
plaintiff  accepted  its  franchise  subject  to  the  right  of  the  city 
to  grant  similar  franchises  to  other  corporations  and  subject 
to  the  right  of  the  commissioner  of  public  works  to  locate  the 
position  of  any  new  structure  beneath  the  surface  of  the 
street.  The  question  is  not  before  us  whether  the  commis- 
sioner selected  the  best  possible  location  for  the  defendant's 
line,  but  simply  whether  he  exercised  his  power  in  a  reason- 
able way.  The  law  made  it  his  duty  to  determine  the  loca- 
tion, not  the  duty  of  the  court.  The  statute  gave  him  discre- 
tionary power  in  the  premises  which  is  not  subject  to  judicial 
control  "  except  in  extraordinary  and  exceptional  instances  of 
gross  abuse."  (Dillon  Municipal  Corporations,  §  832 ;  High 
on  Injunctions,  §§  1240,  1270.) 

I  think  that  when  the  franchise  of  the  plaintiff  is  construed 
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in  connection  with  the  city  charter  in  force  when  it  was 
granted,  and  in  the  light  of  facts  relating  to  the  use  of  the 
street  then  existing  or  in  reasonable  contemplation  by  the 
parties,  the  commissioner  of  public  works  had  the  right  to 
locate  the  plaintiff's  line  where  it  now  is  and  that  the  courts 
have  no  power  to  adjudge  that  location  unlawful,  under  the 
circumstances  of  this  case.  I  vote  for  reversal  and  a  new 
trial,  costs  to  abide  event. 

O'Brien,  J.  (dissenting).  The  plaintiff  brought  this  action 
for  the  purpose  of  restraining  the  Syracuse  Electric  Light  & 
Power  Company,  the  city  and  its  commissioner  of  public 
works  from  interfering  witli  the  underground  subway  con- 
structed by  tlie  plaintiff  for  the  wires  and  appliances  of 
its  business  operations.  The  controversy  is  really  between 
the  plaintiff,  a  telegraph  company,  and  the  defendant,  an 
electric  light  company.  There  is  practically  no  dispute 
about  the  facts,  and  they  appear  in  the  record  at  great 
length  and  with  much  detail.  -The  trial  court  did  not  grant 
the  relief  demanded  by  the  plamtiff,  which  was  the  removal 
of  the  subway  of  the  electric  light  company  at  a  certain  point 
in  the  street  from  the  present  location,  which  is  directly  over 
the  plaintiff's  subway ;  and  it  is  found  as  a  fact  that  the  con- 
struction and  existence  of  the  defendant's  subway  injures  the 
rights  and  property  of  the  plaintiff,  and  is  really  an  unlawful 
interference  therewith.  The  controlling  facts  in  the  case  may 
be  stated  very  briefly  as  follows : 

On  the  19th  day  of  June,  1893,  the  city  of  Syracuse  granted 
to  the  plaintiff  a  franchise  or  authority  to  construct  and  operate 
a  subway,  with  necassary  conduits  and  appliances,  and  to  main- 
tain therein  its  wires  and  cables  necessary  for  the  conduct  of 
its  business  under  the  surface  of  certain  streets  named,  within 
the  corporate  limits  of  the  city,  subject  to  certain  terms  and 
conditions  therein  contained.  One  of  these  conditions  was 
that  the  plaintiff  should  furnish,  for  the  use  of  the  city,  one 
of  the  ducts  in  said  subway  and  subsidiary  ducts  and  branches 
to  be  reserved  to  the  exclusive  use  of  the  city,  to  be  used  for 
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its  own  wires,  without  compensation  to  the  plaintiff.  This 
was  the  consideration  which  the  city  received  for  the  privilege 
of  permitting  the  plaintiff  to  use  the  streets  for  the  purposes 
of  its  subway.  Subsequently  the  plaintiff  was  permitted  to 
construct  a  subway  in  other  streets  than  those  named  in 
the  original  franchise.  The  plaintiff  accepted  the  franchise, 
and  in  the  year  1896  at  a  large  cost  constructed  the  subway 
under  various  streets  in  the  city,  and  it  included  tlie  duct  for 
the  city,  which  was  also  constructed  as  required  by  the  terms 
of  the  franchise,  and  the  city  has  since  exercised  control  over 
the  same.  The  plaintiff's  subway  was  laid  in  a  trench  several 
feet  beneath  the  surface  of  the  streets,  and  consisted  of  six 
wooden  ducts,  laid  two  side  by  side  and  three  in  height,  each 
duct  being  four  and  one-half  inclies  square,  with  planking 
above  and  below,  making  a  structure  sixteen  inches  high  and 
nine  inches  wide. 

On  the  6th  day  of  June,  1898,  the  defendant,  a  private 
corpomtion,  secured  from  the  city  a  franchise  to  construct  a 
subway  under  the  streets  through  which  to  conduct  electricity 
for  heat,  light  and  power.  It  appears  that  at  a  certain  point 
in  one  of  the  streets,  for  a  distance  of  four  hundred  and 
twenty  feet,  the  subway  of  the  electric  light  company  is  laid 
parallel  with  and  directly  above  and  overlapping  the  plain- 
tiff's subway,  the  distance  between  the  bottom  of  the  defend- 
ant's and  the  top  of  the  plaintiff's  subway  varying  from  one 
foot  to  a  little  over  two  feet. 

The  court  found  that  the  subway  of  the  defendant  was  not 
self-supporting ;  that  in  case  the  earth  is  removed  from  around 
or  under  it  it  is  incapable  of  sustaining  its  own  weight  for  a 
greater  distance  tlian  four  feet;  that  no  repairs  or  changes 
can  be  made  in  the  plaintiff's  subway  without  first  sustaining 
the  defendant's  subway  by  artificial  means ;  that  in  order  to 
remove  any  duct  from  plaintiff's  subway  an  excavation  of  at 
least  twelve  feet  must  be  made  ;  that  in  order  to  gain 'access 
to  or  make  repairs  upon  plaintiff's  subway  it  will  be  necessary 
to  tunnel  under  the  subway  of  the  defendant ;  that  accidents 
often  occur  in  and  about  structures  of  the  character  of  these 
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subways,  making  it  frequently  necessary  to  gain  access  to 
them  and  the  ducts  therein  contained  for  the  purpose  of 
enlarging,  inspection,  repairs  and  removing  obstructions  and  for 
remedying  disturbances  resulting  from  the  settling  of  the 
ground,  breaking  of  other  substructures  and  other  causes  and  in 
such  event  it  becomes  necessary  to  excavate  from  the  surface  of 
the  street  down  to  and  around  the  subways  and  remove  the  ducts 
therefrom  and  that  the  maintenance  of  appellant's  subway 
as  built  will  result  in  loss,  damage  and  expense  to  the  plaintiff. 
It  appears  that  while  the  subway  of  the  defendant  was  in 
process  of  construction  the  plaintiff  notified  it  and  the  city  of 
the  danger  to  the  plaintiff's  rights  that  would  exist  in  conse- 
quence of  locating  the  defendant's  subway  directly  over  that 
of  the  plaintiff  and  the  plaintiff  made  an  objection  to  the  pro- 
jected work,  both  to  the  city  and  to  the  electric  light  com- 
pany, but  after  some  negotiation  and  delay  the  defendant  pro- 
ceeded with  the  construction  of  its  subway  according  to  the 
original  plans.  The  franchise  granted  by  the  city  to  the 
plaintiff  and  which  the  latter  accepted  constituted  a  contract 
between  the  plaintiff  and  the  city  which  could  not  be  affected 
or  changed  by  one  of  the  parties  to  it  without  the  consent  of 
the  other.  When  the  plaintiff,  with  the  permission  of  the 
city,  accepted  the  conditions  of  the  grant  and  completed  its 
subway,  the  structure  underneath  the  surface  of  the  street 
was  property  which  could  not  be  invaded  or  interfered  with 
any  more  than  any  other  corporate  property  which  the  plain- 
tiff possessed.  Neither  the  defendant,  the  electric  light  com- 
pany, nor  the  city  acting  through  its  commissioner  of  public 
works  had  the  right,  for  the  purpose  of  constructing  the 
defendant's  subway,  to  interfere  with  or  impair  the  free  and 
unobstructed  use  by  the  plaintiff  of  the  subway  constructed 
by  it  under  the  franchise  granted.  The  city  had  the 
undoubted  right  subsequently  to  grant  a  similar  franchise  to 
the  defendant  but  it  had  no  right  to  locate  the  place  where  the 
same  was  to  be  constructed  in  such  a  way  as  to  interfere  with 
or  injure  the  structure  of  the  plaintiff.  The  city,  in  granting 
the  franchise  to  the  plaintiff,  attached  to  it  a  condition  reserv- 
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ing  to  itself  the  right  to  use  one  of  the  plaintiff's  ducts  for  its 
own  purposes  and  this  consideration  furnishes  an  additional 
reason,  if  such  is  required,  why  the  plaintiff's  rights,  as 
granted,  cannot  be  disturbed. 

We  think  that  such  an  interference  with  the  plaintiff's 
property  rights,  threatened  or  consummated,  constitutes,  under 
the  circumstances  of  this  case,  a  sufficient  ground  for  the  inter- 
ference of  a  court  of  equity  by  injunction.  It  is  quite  true 
that  the  plaintiff  has  not  yet,  so  far  as  appears,  sustained  any 
damage  by  reason  of  the  facts  complained  of,  but  a  court  of 
equity  will  grant  relief  preventative  in  character  when  satis- 
fied that  such  interference,  although  in  the  nature  of  a  tres- 
pass, will  injure  tlie  plaintiff's  property  and  interfere  with  its 
lawful  operations  whicli  are  affected  by  a  public  interest. 

The  diflSculty  in  this  case,  if  any,  consists  in  the  form  of 
the  judgment,  or  ratlier  the  character  of  the  relief  which  was 
given  to  the  plaintiff  at  the  trial.  The  court  did  not  direct 
the  defendant  to  remove  its  structure  or  cliange  its  location, 
but  determined  that  for  tlie  plaintiff's  protection  it  should 
execute  and  deliver  to  it  a  bond  in  the  sum  of  five  thousand 
doUara  as  indemnity  to  the  plaintiff  against  any  loss,  damage 
or  expense  which  it  might  sustain  by  reason  of  the  construc- 
tion and  maintenance  of  the  defendant's  subway  and  restrain- 
ing the  use  of  the  subway  until  the  filing  of  tlie  bond.  The 
city  has  not  appealed  from  the  judgment,  and,  so  far  as  the 
record  discloses,  it  has  acquiesced  in  the  judgment,  which 
requires  it  to  become  a  party  to  the  bond.  It  may  be,  as 
suggested,  that  the  city  has  no  power  to  enter  into  any  such 
arrangement,  but  this  court  has  nothing  to  do  with  that  ques- 
tion so  long  as  the  city  itself  does  not  complain.  It  is  quite 
clear  that  the  defendant,  the  electric  light  company^as  no 
right  to  complain  of  the  judgment  in  that  respect.  "VVe  think 
that,  upon  the  facts  found  in  this  case,  the  court  had  jurisdic- 
tion to  direct  the  removal  of  the  defendant's  subway  for  the 
reason  that  it  was  an  invasion  of  and  menace  to  the  plaintiff's 
right  of  enjoyment  of  the  privileges  secured  to  it  by  the 
franchise.     The  findings  of  fact  fully  disclose  the  difficulties 
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and  obstructions  which  the  defendant's  subway  would  consti- 
tute to  the  free  enjoyment  by  the  plaintiflE  of  its  property 
rights  in  the  underground  structure.  It  is  quite  likely  that 
by  the  lapse  of  time  the  defendant  would  acquire  a  right  by 
prescription  to  maintain  its  structure  where  it  is,  however 
inconvenient,  dangerous  or  damaging  it  might  prove  to  be  to 
the  plaintiff,  and  in  such  cases  a  court  of  equity  will  interferG 
in  order  to  prevent  an  unlawful  invasion  ripening  into  a  legal 
riglit.     {Amsterdam  Knitting  Co.  v.  Dean^  162  N.  Y.  278.) 

The  judgment,  in  effect,  requires  the  defendant  to  indem- 
nify the  plaintiff  against  damages  that  may  arise  from  a 
future  trespass,  and  in  this  respect  the  relief  granted  is  doubt- 
less exceptional  and  peculiar.  It  appears  tliat  before  the  case 
came  to  trial  the  street  at  the  point  in  question  had  been  r^- 
ulated  and  paved  at  the  expense  of  the  property  owners,  and 
the  court  doubtless  hesitated  before  granting  the  drastic  relief 
which  the  plaintiff  demanded,  that  is,  to  have  the  subway 
entirely  removed  to  some  other  part  of  the  street.  Instead 
of  decreeing  that  to  be  done  it  granted  a  neasure  of  relief 
more  liberal  to  the  defendant,  compliance  with  which  would 
be  cheaper  and  more  convenient.  We  are  not  prepared  to 
say  that  the  court  was  without  power  to  grant  the  relief  speci- 
fied in  the  judgment.  At  all  events,  it  does  not  seem  to  us 
that  the  defendant  has  any  right  to  complain  because  it  ia 
simply  required  to  give  a  bond  of  indemnity  ratlier  than 
change  the  location  of  its  subway.  When  a  court  of  equity 
obtains  jurisdiction  of  a  case  it  may  grant  such  relief  as  the 
nature  of  the  case  may  require,  and  in  some  cases  it  mny 
award  damages,  as  in  an  action  at  law,  when  such  a  course  is 
necessary  in  order  to  do  complete  justice.  Whatever  may 
be  said  as  to  the  outcome  of  this  controversy  expressed  in  the 
judgment,  it  does  not  appear  to  us  to  be  unjust  to  the  defend- 
ant or  to  constitute  any  real  ground  of  complaint. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Martin  and  Werner,  JJ.,  concur  with 
Vann,  J. ;  Bartlett  and  Haight,  JJ.,  concur  with  O'Brien,  J. 

Judgment  reversed,  etc. 
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William  W.  Bbaiteb,  Appellant,  v.  The  Oceanic  Steam 
Navigation  Company,  Limited,  Respondent 

1.  Statute  of  Frauds  —  When  Ayailablb  as  a  Defense  Although 
Not  Pleaded.  Where  an  action  is  brought  to  recover  damages  for  the 
breach  of  an  alleged  written  contract  and  the  defendant  specifically 
denies  that  a  written  contract  was  executed,  such  denial  is  sufficient  to 
permit  the  defendant,  when  plaintiff  has  proved  an  oral  contract  either  in 
lieu  or  in  support  of  the  written  one  declared  on  in  the  complaint,  to  raise 
the  objection  that  the  contract  was  within  the  Statute  of  Frauds  by  a 
motion  to  dismiss  the  complaint,  or  for  the  direction  of  a  verdict,  upon  that 
ground,  and  where  it  appears  from  the  proof  that  such  agreement  was 
not  to  be  performed  within  the  term  of  one  year  the  motion  should  be 
granted. 

2.  CJoNTRACT  —  When  Telegraphic  Correspondence  Purport- 
ing TO  Confirm  Oral  Agreement  Does  Not  Constitute  a  Written 
Contract.  Where  telegraphic  correspondence,  following  oral  negotia- 
tions and  purporting  to  confirm  a  proposed  agreement,  omits  essential 
and  important  parts  of  the  agreement,  such  correspondence  does  not  con* 
stitute  a  valid  written  contract,  binding  upon  the  parties  thereto,  upon 
which  an  action  to  recover  damages  for  an  alleged  breach  thereof  may  be 
maintained. 

Brauer  v.  Oceanic  Steam  Navigation  Co,,  88  App.  Div.  643,  affirmed. 

(Argued  April  5,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment,  entered  June  23, 1903,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department  overruling  plaintifiPs  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment for  defendant  on  a  verdict  directed  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lyman  E,  Warren  and  Ira  7>.  Warren  for  appellant. 
A  full  and  complete  and  binding  contract  was  made  between 
the  parties  for  the  cattle  space  on  defendant's  steamers  as 
alleged  in  the  complaint.  (Gates  v.  Dudgeon^  173  K.  Y.  426 ; 
NichoU  V.  S.  S.  Co.,  137  N.  Y.  471 ;  StiUwell  v.  O.  S.  Co., 
6  App.  Div.  212;  Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209; 
Cauda  v.  Wiclc,  100  N.  Y.  127;  DiaJcin  v.  Herter,  75  App. 
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Div.  453;  Crossett  v.  Carleton,  23  App.  Div.  366.)  The 
defendant's  refusal  to  carry  out  his  contract  unless  the  plain- 
tiff would  sign  a  written  contract  which  the  parties  had  not 
only  never  made,  but  which  contained  conditions,  never 
before  suggested,  constituted  a  breach  of  the  contract,  {now- 
a/rd  V.  Daly,  61  N.  T.  362-370 ;  Cauda  v.  Wick,  100  N.  T. 
127 ;  Burtia  v.  Thompson,  42  N.  Y.  246.)  The  court's  direc- 
tion of  a  verdict  in  favor  of  defendant  and  its  refusal  to  allow 
plaintiff  to  go  to  tlie  jury,  if  based  upon  the  ground  that  there 
was  no  contract  made  between  the  parties,  was  error.  {Savery 
V.  Ingersoll,  46  Hun,  176 ;  Winchester  v.  Howard,  97  Mass. 
303 ;  StoTces  v.  Machay,  140  N.  Y.  640 ;  Thurston  v.  Thomr 
tan,  1  Cush.  89 ;  White  v.  Hoyt,  73  N.  Y.  505.)  If  the 
direction  of  a  verdict  for  the  defendant  was  based  upon  the 
ground  that  it  was  the  intention  of  the  parties  to  have  the 
agreement  reduced  to  writing  and  the  failure  so  to  do  ren- 
dered the  contract  unenforceable,  it  was  error.  {Diskin  v, 
Herter,  73  App.  Div.  453.) 

Everett  P.  Wheeler  for  respondent.  No  contract  was  con- 
cluded by  the  telegrams.  (  United  Press  v.  N,  Y.  Press  Co.y 
164  N.  Y.  406 ;  Mackintosh  v.  Thompson,  58  App.  Div.  25 ; 
S.  S.  Co.  V.  Ilolhrook,  101  N.  Y.  45 ;  La  Campania  v.  S.  A. 
Co.,  146  N.  Y.  483;  Flaherty  v.  Cary,  62  App.  Div.  116; 
NicJwUs  V.  Granger,  7  App.  Div.  116 ;  llussey  v.  Home,  L. 
R.  [4  App.  Gas],  311 ;  Chinnock  v.  Ely,  4  DeG.,  J.  &  S. 
638 ;  MUler  v.  //.  <&  S.  J.  R.  R.  Co.,  90  N.  Y.  430 ;  P.  S. 
C  Co.  V.  E.  R.  R.  Co.,  121  Fed.  Eep.  609.)  The  complaint 
alleged  a  written  contract.  No  plea  of  the  Statute  of  Frauds 
would,  therefore,  have  been  proper  or  availing.  But  con- 
fessedly the  plaintiff's  case  broke  down  upon  this  point  Ilia 
reliance  was  upon  a  verbal  contract.  The  motion  to  direct  a 
verdict  upon  the  ground  that  such  a  verbal  contract  would  be 
void  under  the  Statute  of  Frauds  was,  therefore,  "well  taken, 
{Drake  v.  Seaman,  97  N.  Y.  230  ;  Ward  v.  Ilashraiick,  1C9 
N.  Y.  407 ;  Mentz  v.  Newxcitter,  122  N.  Y.  491  ;  WiUiams 
V.  Morris,  95  U.  S.  444 ;  Roe  v.  Barker,  82  N.  Y.  431.) 
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Cullen,  J.     The  action  was  brought  to  recover  damages 
for  the  breach  of  an  alleged  written  contract  whereby  the 
defendant  agreed  to  let  to  the  plauitifi  the  cattle  space  in  all 
its  steamships  pljing  between  the  city  of  New  York  and  the 
city  of    Liverpool   for  the  purpose   of  transporting  cattle 
thereon  from  Decembei*  Ist,  1897,  to  the  30th  day  of  Novem- 
ber, 1898,  in  consideration  whereof  the  plaintiff  agreed  to  pay 
forty-two    shillings  and  six   pence   sterling  per   head.     The 
defendant  denied  making  the  agreement.     The  defendant  is 
the  owner  of  what  is  commonly  known  as  the  White  Star 
Line.     In  October,  1897,  the  plaintiff  called  on  the  defend- 
ant's agent  in  tlie  city  of  New  York  and  applied  for  the 
exclusive  control  of  the  facilities  of  the  defendant's  steamers 
for  the  transportation  of  cattle  for  tlie  period  of  one  year. 
He  stated  to  the  agent  that  he  had  already  secured  an  option 
on  the  American  Transport  Line  for  the  same  service  for  a 
similar  period ;  that  he  was  acting  as  broker  for  the  people 
interested  in  the  cattle  market  in  England  and  that  to  make 
tlie  plan  or  scheme  of  the  plaintiff  and  his  associates  success- 
ful it  was  necessary  that  he  should  have  control  of  the  cattle 
transportation  of  both  lines.     Thereupon  negotiations  were 
had  concerning  the  terms  and  conditions  of  the  proposed  con- 
tract, which  included  a  number  of  details,  such  as  the  length 
of  notice  to  be  given  to  the  plaintiff  of  the  proposed  time  of 
sailing  of  any  steamer,  the  sum  for  which  the  cattle  should  be 
insured  by  the  defendant,  tlie  erection  of  stalls,  the  carriage 
of  the  necessary  feed  for  tlie  cattle,  the  transportation  of  men 
to  attend  the  cattle  and  their  return  to  this  country,  demur- 
rage for  any  delay  in  the  sailing  of  the  vessel  caused  by  the 
shipper,  compensation  to  the  plaintiff  incase  after  notice  given 
there  should  be  delay  in  sailing,  and  other  incidents  to  which  it  is 
unnecessary  to  specifically  refer.     According  to  the  plaintiff's 
testimony  in  these  oral  negotiations  all  the  details  and  condi- 
tions necessary  to  a  contract  were  agreed  upon  except  the 
price  to  be  paid  for  the  transportation  of  the  cattle  and  the 
payment   of  brokerage  for  tlie  charter  party.     As  to  these 
matters  the  agent  stated  that  he  would  telegraph  to  his  prin- 
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cipals  in  Europe  before  giving  the  plaintiff  a  definite  answer. 
In  this  state  of  the  negotiations  the  plaintiff  went  to  Chicago, 
and  while  he  was  there  the  following  telegraphic  correspond- 
ence passed  between  the  parties : 

"  New  Toek,  Oct.  25^A,  1897. 
"W.  W.  Bbaueb, 

,  "  Auditorium  Annex,  Chicago  : 

"  Am  ready  to  close  all  White  Star  steamers  carrying  cattle 

December  1st,  1897,  to  November  30th,  1898,  inclusive,  42/6 

insured.    Maximum  numbers  our  call  subject  to  your  giving 

satisfactory  guarantee,  Liverpool,  November  15th,  but  decline 

positively,  pay  brokerage  subject  to  reply  by  noon  to-morrow 

(Tuesday). 

"(Signed)  H.  MAITLAND  KERSEY." 

"  Dated  Chicago,  111.,  Oct.  26. 
"  To  H.  Maitland  Kersey, 

"  White  Star  Line,  Broadway : 
"  Accept  your  proposition,  confirm  closing  your  boats  for 
one  year. 

"BRAUER." 

"Dated  New  Yoek,  Oct.  26. 
«To  W.  W.  Bbaueb, 

"  And.  Annex : 
"  Message  received.     Consider  space  closed. 

"H.  MAITLAND  KERSEY." 

On  the  plaintiff's  return  to  the  city  of  New  York  a  few- 
days  after  this  correspondence  he  called  on  the  defendant's 
agent  and  the  latter  prepared  a  written  contract  for  the  plain- 
tiff to  sign.  Plaintiff  declined  to  execute  the  proposed  con- 
tract, claiming  that  its  terms  varied  substantially  from  those 
agreed  upon  in  the  conversations  between  the  parties.  Defend- 
ant's agent  insisted  he  must  sign  that  or  the  negotiations  would 
terminate.  The  plaintiff  persisted  in  his  refusal  and  there- 
upon the  defendant  repudiated  any  obligation  in  the  matter. 
Thereafter  the  plaintiff  brought  this  action  for  damages  for 
the  defendant's  breach  of  contract.     At  the  close  of  the  evi- 
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dence  the  learned  trial  judge,  in  obedience  to  a  decision  of 
the  Appellate  Division  made  on  a  previous  appeal  in  the 
action,  dismissed  the  complaint  on  the  ground  that  no  con^ 
pleted  contract  had  been  entered  into  by  the  parties.  This 
disposition  of  the  case  has  been  affirmed  by  the  Appellate 
Division  and  an  appeal  is  now  takeu  to  this  court. 

We  very  much  doubt  whether  the  ground  on  which  the 
decisions  of  the  courts  below  Iiave  proceeded  can  be  sustained. 
If  oral  negotiations  of  the  parties  were  sufficient  to  establish 
a  binding  contract  we  are  inclined  to  the  view  that  under  the 
plaintiff's  testimony  the  case  would  have  been  for  the  jury.  He 
testified  to  an  agreement  upon  all  details  sufficient  to  constitute 
a  working  contract.  It  is  true  that  both  parties  expected  that 
subsequently  a  formal  written  contract  should  be  executed. 
But  such  an  expectation  or  intent  did  not  abrogate  the  force 
of  the  previous  agreement  as  an  obligatory  contract.  {Pratt 
v.  Hudson  R.  R.  R,  Co,,  21  N.  Y.  305  ;  Sanders  v.  Pott- 
litzer  Bros.  F.  Co.,  144  N.  Y.  209 ;  Raubitschek  v.  BlanJc,  80 
N.  Y.  480.)  This  doctrine  the  learned  Appellate  Division 
fully  conceded  but  was  of  opinion  that  some  of  the  terms  of 
the  agreement  remained  unsettled.  This,  as  already  said,  could 
not  be  so  held  as  a  matter  of  law,  but  on  the  evidence  pre» 
sented  a  question  of  fact  for  the  jury.  It  is  unnecessary,  how- 
ever, to  pursue  the  discussion  as  we  think  the  alleged  agree- 
ment which  was  not  to  be  performed  within  the  term  of  one 
year  was  void  under  the  Statute  of  Frauds. 

It  is  urged  that  the  defendant  is  not  in  a  position  to  raise 
this  objection,  the  statute  not  having  been  pleaded.  Ever 
since  the  decision  in  Crane  v.  PoweU  (139  N.  Y.  379)  the  law 
has  been  settled  in  this  state,  whatever  uncertainty  there 
may  have  been  on  the  subject  before,  that  to  avail  himself  of 
the  defense  of  the  Statute  of  Frauds  the  defendant  must  in  a 
proper  case  plead  the  statute.  It  is  to  be  borne  in  mind, 
however,  that  in  the  case  now  before  us  the  plaintiff  declared 
on  a  written  contract  and  "  the  statute  concerns  oral  contracts 
only  ;  written  contracts,  of  whatever  nature,  are  untouched  by 
its  provisions."     (Browne  on  Frauds,  sec.  344a.)    It  is  diffi- 
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cult  to  see  bow  the  defendant  could  plead  that  a  written  con- 
tract was  not  reduced  to  writing  nor  any  note  or  memorandum 
thereof  made  in  writing.  If  it  be  possible  for  such  a  plea  to 
be  true,  it  can  be  true  only  in  the  sense  that  it  charges  that  the 
written  contract  was  not  made  at  all.  This,  however,  the 
defendant  has  sufficiently  pleaded,  for  it  has  specifically  denied 
the  allegation  of  the  complaint  that  a  written  contract  was  exe- 
cuted. Proof  by  the  plaintiff  of  an  oral  contract  instead  of  a 
written  contiuct  did  not  constitute  any  such  variance  as 
required  the  court  on  the  trial  to  dismiss  the  complaint.  It 
did  not  change  the  cause  of  action,  and  if  necessary  the  court 
could  have  amended  the  complaint  to  conform  to  the  facts 
proved.  But  the  extension  of  such  a  favor  to  the  plaintiff 
could  not  in  any  respect  deprive  the  defendant  of  its  rights. 
Therefore,  when  the  oral  contract  was  proved  either  in  lieu 
or  in  support  of  the  written  one  declared  on  in  the  complaint, 
the  defendant  could  properly  raise  the  objection  of  the  statute 
by  a  motion  to  dismiss  or  for  the  direction  of  a  verdict. 

Personally  I  should  incline  to  the  view  that  the  telegrams 
between  the  parties  are  not  sufficiently  definite  to  enable  a 
court  to  spell  out  a  complete  contract  of  any  kind.  The  gen- 
eral rule  is  held  by  this  court  to  be  "  that  a  note  or  memo- 
randum sufficient  to  take  a  contract  out  of  the  operation  of  the 
Statute  of  Frauds  must  state  the  whole  contract  with  reason- 
able certainty  so  that  the  substance  thereof  may  be  made  to 
appear  from  the  record  itself  without  regard  to  parol  evi- 
dence." (  Ward  V.  Ilashroxick,  169  N.  Y.  407.)  In  Drake  v. 
Seaman  (97  N.  Y.  230),  a  written  memorandum  signed  by  the 
defendant  and  accepted  in  writing  by  the  plaintiff  which  stated 
the  understanding  between  the  parties  to  be  that  the  plaintiff 
was  to  be  paid  $2,000  for  the  first  year,  $2,500  for  the  second 
year,  and  provided  tlie  increased  sales  warranted  it,  $3,000, 
was  insufficient  to  take  tlie  case  without  the  statute  because  it 
did  not  express  what  the  plaintiff  was  to  do  in  consideration 
of  such  payments.  In  Mentz  v.  Newwitter  (122  N.  Y.  491)  a 
memorandum  of  the  contract  of  sale  was  held  insufficient 
because   the   name  of   the    vendee  did    not  appear  therein. 


1904.]    Bbaubb  V,  Oceanic  Steam  Navigation  Co.         345 

N.  y.  Rep.]  Opinion  of  the  Court,  per  Cui.len,  J. 

At  the  same  time  parol  evidence  is  admissible  to  explain 
the  meaning  of  characters,  marks  and  technical  terms  used 
in  a  particular  business,  which  are  unintelligible  to  persons 
not  acquainted  therewith,  where  such  occur  in  a  written 
instrument  {Dana  v.  Fiedler^  12  N.  Y.  40),  and  the  cir- 
cumstances surrounding  the  parties  also  may  bo  shown  to 
explain  its  meaning.  {Ilagan  v.  Domestic  Sewmg  Machine 
Co,j  9  Hun,  73.)  Both  the  cases  cited  arose  under  tlie  Stat- 
ute of  Frauds.  But  in  neither  did  the  parol  testimony  which 
was  held  admissible  consist  of  oral  negotiations  between  the 
parties,  but  related  to  the  circumstances  and  the  meaning 
in  the  trade  of  technical  terms.  The  parol  testimony  in 
tliis  case  consists  almost  exclusively  of  the  oral  negotiations. 
The  number  and  capacity  of  the  White  Star  steamere,  their 
sailing  days,  that  they  plied  from  New  York  to  Liverpool, 
were  all  facts  properly  proved  by  parol  to  explain  the  mean- 
ing of  tlie  defendant's  first  telegram,  that  of  October  25th. 
I  am  by  no  means  so  clear  that  42/6  meant  forty-two  shil- 
lings and  six  pence  sterling  per  head  was  proved  by  compe- 
tent testimony.  There  was  no  proof  of  a  usage  in  the  trade 
that  rates  for  transporting  cattle  were  fixed  in  shillings  and 
pence  by  the  head.  The  explanation  depends  entirely  on  the 
conversations-bet  ween  the  parties  and  in  this  respect  differs 
from  Dana  v.  Fiedler.  What  was  to  be  the  nature  or  subject- 
matter  of  the  guaranty  mentioned  in  the  telegram  can  be 
explained  only  by  similar  testimony.  However,  I  shall  uot 
attempt  to  further  analyze  the  various  conditions  of  the  tele- 
grams. Such  an  analysis  might  well  provoke  differences  of 
opinion  among  ourselves,  and  is  unnecessary  as  the  plaintiff 
does  not  stand  on  the  terms  of  the  telegrams  alone  as  consti- 
tuting a  complete  contract.  It  is  conceded  that  no  reference 
whatever,  direct  or  indirect,  is  to  be  found  in  the  telegrams  to 
some  most  important  conditions  of  what  the  plaintiff  contends 
to  have  been  the  real  contract.  The  plaintiff  was  to  have  six 
days'  notice  of  the  time  of  the  departure  of  the  steamers  and 
twelve  hours'  notice  of  the  time  when  the  cattle  would  bo 
required  to  be  alongside  of  the  steamer.     This  was  a  matter 
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of  moment,  for  the  plaintiffs  purchases  of  cattle  were  to  be 
made  in  Chicago,  and  the  cattle  transported  from  Chicago  to 
New  York  in  time  to  properly  p^  the  government  inspec- 
tion before  being  shipped  on  the  yessels.  In  connection  with 
this  there  were  further  provisions  for  delay  or  demurrage  for 
which  either  party  might  be  responsible.  If  the  defendant 
failed  to  transport  the  plaintiffs  cattle  at  the  time  specified  it 
was  obliged  to  pay  fifty  cents  a  head  per  day  for  every  day  the 
shipment  was  detained,  while  if  the  plaintiff  detained  a  boat 
by  failure  to  have  his  cattle  ready  for  shipment,  he  was  to  pay, 
according  to  his  testimony,  £80  per  day  as  demurrage ;  accord- 
ing to  the  defendant's  testimony,  £90  per  day.  It  was 
on  these  very  provisions  that  the  negotiations  between  the 
parties  were  rnptured.  The  defendant  in  its  proposed  writ- 
ten contract  inserted  £90  as  the  daily  demurrage,  and  pro- 
vided that  the  defendant  might  at  its  election  sail  its  boats 
at  the  time  fixed  for  their  departure  without  waiting  for 
the  plaintiffs  cattle,  in  which  case  the  plaintiff  should 
pay  the  freight  as  if  the  cattle  had  been  shipped.  It  also 
excluded  from  its  liability  to  pay  for  the  expense  of  keeping 
detained  cattle,  cases  where  the  delay  was  caused  by  latent 
defects  in  the  machinery  or  hull  of  the  vessel,  strikes  or  labor 
stoppage.  The  plaintiff  refused  absolutely  to  accede  to  these 
conditions,  but  insisted  on  the  terms  of  what  he  declares  to 
liave  been  the  oral  agreement  between  the  parties.  There- 
fore, if  the  telegrams  are  to  be  construed  as  constituting  a 
contract  between  the-  parties,  complete  and  exclusive  in  its 
terms,  the  plaintiff  by  his  repudiation  was  just  as  much  guilty 
of  a  breach  as  the  defendant.  Both  parties  equally  con- 
tended that  there  were  provisions  additional  and  beyond  those 
contained  in  the  correspondence.  There  are  provisions  as  to 
other  matters,  essential  parts  of  the  real  contract,  on  which 
the  telegrams  are  silent.  The  defendant  was  to  transport  free 
of  cost  one  man  to  every  twenty-five  head  to  take  charge  of 
the  cattle  and  to  return  free  of  cost  such  men  to  this  country. 
The  stalls  on  the  ships  were  to  be  erected  by  the  shipper. 
The  shipper  was  to  supply  the  feed  which  was  to  be  carried 
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by  the  vessels  free  of  charge,  but  excess  of  feed  beyond  that 
used,  which  might  be  sold  in  England,  was  to  be  paid  for  as 
freight.  In  fact,  the  learned  counsel  for  the  appellant  in  his 
brief  enumerates  many  conditions  of  what  he  contends  to 
have  been  tlie  completed  contract  of  the  parties,  none  of 
which  is  to  be  found  in  the  telegraphic  correspondence. 
There  is  no  evidence  that  these  are  governed  by  custom  in 
the  trade  or  can  be  implied  as  incidents  to  the  contract, 
but  they  rest  solely  in  the  alleged  oral  agreement.  Therefore, 
within  the  well-settled  rules  of  law,  the  agreement  for  the 
breach  of  which  the  plaintiff  seeks  to  recover  was  not  valid 
and  binding  on  the  defendant.  {May  v.  TTtomsariy  L.  R.  [20 
Ch.  D.]  706 ;   Winn  v.  Bull,  L.  R.  [7  Ch.  D.]  29.) 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Parker,  Ch.  J.,  O'Brien,  Bartletp,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Elizabeth  S.  Gillespie,  Appellant,  v.  Brooklyn  Heights 
Railroad  Company,  Respondent. 

1.  Common  Carrier — Liabilitt  for  Damages  Resulting  from 
Insulting  Conduct  of  Employee — Damages  AiiB  Compensatory 
Only,  and  Do  Not  Include  Punitive  or  Exemplary  Damages.  A 
common  carrier  is  liable  in  damages  to  a  passenger  for  an  injury  to  his 
feelings  caused  by  the  insulting  language  of  its  employee,  upon  the 
ground  of  a  breach  of  its  contract  which  obligates  it  not  only  to  transport 
the  passenger  but  to  accord  to  him  respectful  and  courteous  treatment 
and  to  protect  him  from  insult  from  strangers  and  its  own  employees. 
Among  the  elements  of  damages  in  such  a  case  and  which  may  be  con- 
sidered in  determining  their  amount,  are  the  humiliation  and  injury  to  his 
feelings  suffered  by  him,  not,  however,  including  any  injury  to  his  char- 
acter resulting  therefrom,  and  he  is  entitled  to  recover  compensatory  dam- 
ages only,  not  including  punitive  or  exemplary  damages.  The  authorities 
collated  and  discussed. 

2.  Same.  An  electric  street  railroad  company  is  liable  to  a  pcMSsenger  in 
compensatory  damages  for  the  humiliation  and  injury  to  her  feelings, 
where  it  appears  that  she  tendered  the  conductor  an  amount  more  than 
the  fare  but  not  iu  excess  of  that  permitted  by  the  company  and  asked 
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for  a  transfer,  and,  after  the  conductor  had  attended  to  another  passenger, 
she  demanded  the  change ;  whereupon  the  conductor  denied  having  received 
any  amount  in  excess  of  her  fare,  and  in  an  abusive  and  impudent  man- 
ner not  only  refused  to  return  the  change,  but  grossly  insulted  her  by 
calling  her  a  dead  beat  and  a  swindler,  and  by  the  use  of  other  insulting 
and  improper  language,  even  after  a  fellow  passenger  had  informed  him 
that  she  had  given  him  the  amount  claimed;  and  the  direction  of  a  ver- 
d^ict  in  such  a  case  for  the  change  upon  the  ground  that  that  was  the 
extent  of  the  company's  liability  constitutes  reversible  error. 

OUkspie  V.  Brooklyn  HeighU  K  R.  Co,,  80  App.  Div.  640,  reversed. 

(Argued  March  21,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  20,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court  in  favor  of  plain- 
tiff for  nominal  damages. 

On  the  twenty-sixth  of  December,  1900,  the  plaintiff,  who 
was  a  practicing  physician,  boarded  one  of  the  defendant's 
cars  at  the  corner  of  Nostrand  avenue  and  Fulton  street  at 
about  10  :  20  in  the  morning.  As  to  what  thereafter  occurred, 
the  plaintiff  testified :  "  I  know  who  the  conductor  was  on 
that  car,  Conductor  Wright.  He  came  to  collect  my  fare  just 
a  few  minutes  after  I  got  on  the  car.  I  gave  him  a  twenty- 
five  cent  piece  and  said  to  him,  '  A  transfer,  please,  to  Reid 
Avenue.'  Just  at  that  moment  a  lady  on  the  opposite  side 
called  to  him.  He  crossed  and  he  went  to  punch  a  transfer 
and  I  thought  it  was  mine,  and  I  said  to  him,  *  Please  don't 
do  that  until  I  speak  with  you.'  He  paid  no  attention.  After 
he  gave  the  lady  her  transfer  I  said  to  him, '  Won't  you  please 
come  here  ?  I  wish  to  speak  to  you  about  the  transfer  ? '  So 
he  came  across  very  growly  and  roughly,  and  wanted  to  know, 
'  What  is  the  matter  with  yez  ? '  1  said,  '  Won't  you  please 
tell  me  —  I  do/ti't  know  much  about  those  streets  away  up 
here  —  which  would  be  the  nearest,  "Reid  x\ venue  or  Sumner 
Avenue,  to  Stuyvesant  Avenue.'  He  said,  *  We  don't  have 
any  Reid  Avenue  transfers;  we  transfer  at  Sumner  Avenue.' 
'  Well,'  I  said  then,  '  I  thank  you ;  please  give  me  a  transfer 
for  Sumner  Avenue  and  my  change,'  and  he  actually  holloed 
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at  me,  ^  What  cliange  ? '  I  said,  *  The  money  I  gave  you, 
twenty-five  cents,  and  I  want  my  change,'  and  he  put  his 
hands  in  his  pocket  and  he  pulled  out  a  wliole  handful  of 
pennies  or  nickels;  he  said,  *do  you  see  any  twenty-five 
cents  there?'  He  said,  *It  is  the  likes  of  ye  —  you  are 
a  dead  beat;  you  are  a  swindler.  I  know  the  likes  of 
yc  ; '  he  said,  ^  You  didn't  give  me  twenty-five  cents.'  The 
lady  that  sat  next  to  me  set  the  conductor  right.  She  said  to 
him,  *  I  am  sure,  sir,  she  gave  you  a  quarter  of  a  dollar ;  I 
saw  her  give  it  to  you,'  and  he  turned  —  *  Well,  perhaps  you 
are  a  friend  of  hers.'  Then  he  said  that  dead  beats  like  me,  ho 
knew  that  every  day  they  were  traveling  on  the  cars ;  he  knew 
the  swindlers  and  the  dead  beats — '  But  you  can't  dead  beat 
me.  I  know  you ;  you  belong  to  them,'  and  he  said  then, 
*  Why,  only  here  the  other  day,  I  had  just  such  a  woman  as  you 
trying  to  dead  beat  me  out  of  money,'  and  I  said,  ^  I  want  my 
change  and  I  don't  want  such  insolence.'  Then  he  walked 
back  and  two  gentlemen  got  on  the  car,  and  he  called  the 
attention  of  those  gentlemen  to  me  and  said,  pointing  to  me 
—  I  went  to  the  door,  and  he  was  telling  them  how  I  was 
trying  to  swindle  him,  *  But,'  he  said,  *  1  know  them  ;  they  are 
all  dead  beats ;  she  can't  beat  me.'  I  said  to  him,  '  Look  here, 
sir,  I  know  President  Rossiter,  and  I  shall  make  a  complaint 
of  you,'  and  he  came  over  close  to  me  —  he  said,  *  Ah,  the 
likes  of  you,'  he  said.  '  You  couldn't  make  a  complaint  to 
President  Rossiter,'  he  said  :  '  I  have  been  on  this  road  too 
long  for  you  to  have  any  authority  with  him  —  no,  no.* 
'  Well,'  I  said,  *  I  shall  tell  him,'  and  I  went  back  and  sat 
down." 

The  plaintiflE  further  and  in  substance  testified  that  she 
noticed  that  there  was  a  smell  of  whisky  in  the  conductor's 
breath ;  that  he  did  not  give  her  her  change  at  all ;  that  he  gave 
her  no  transfer ;  that  he  said  nothing  except  merely  that  he 
had  nothing  to  do  with  her,  and  that  "  I  was  a  dead  beat  and 
a  swindler."  She  then  testified  as  to  her  efforts  to  see  Presi- 
dent Rossiter  ;  that  when  she  reached  his  office  she  was  about 
four  miles  from  home ;  that  she  walked  that  distance  because 
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she  had  no  money  with  which  to  pay  her  fare ;  that  she 
became  sick,  was  confined  to  the  bed  for  two  days,  and  as  to 
its  effect  upon  her  business.    All  this  evidence  was  undisputed. 

At  the  close  of  the  plaintiff's  case  the  defendant  made  a 
motion  for  a  dismissal  of  the  complaint,  and  the  court  said : 
"  The  allegation  of  the  complaint  is  that  it  was  done  mali- 
ciously by  the  servant  of  the  corporation,  so  that  takes  it  out 
of  the  action  against  the  corporation  anyway,  so  far  as  the 
slander  part  of  it  is  concerned.  The  only  question  now  is 
whether  she  is  entitled  to  recover  the  amount  that  she  paid 
for  the  fare."  The  plaintiff  claimed  she  was  entitled  to  recover 
more.  The  court  thereupon  said  :  "  On  the  testimony  as  it 
stands  they  (the  company)  did  receive  it ;  it  is  uncontradicted 
now  tliat  they  did  receive  it.  I  think  I  will  direct  a  verdict 
for  the  twenty  cents  if  you  (referring  to  the  defendant's  coun- 
sel) want  to." 

The  plaintiff  excepted  to  the  direction  of  a  verdict  and 
asked  to  go  to  the  jury  "upon  the  facts  in  the  case,  upon  the 
wrong  and  the  wrongful  detention  of  this  woman's  money, 
and  the  suffering  occasioned  by  it,"  and  the  court  directed  a 
verdict  for  the  plaintiff  for  twenty  cents,  and  held  that  that 
was  the  extent  to  which  the  railroad  company  was  liable  and 
that  "  tlie  other  damages,  if  any  have  grown  out  of  it,  are  not 
the  proximate  result  of  the  act  of  the  conductor."  The  ver- 
dict was  directed  with  the  consent  of  the  defendant's  counsel 

Melville  J.  France  and  James  D,  Bell  for  appellant.  The 
defendant  violated  its  .duty  to  carry  its  passenger  safely 
and  properly,  and  to  treat  her  respectfully.  {DtoineUe  v.  N, 
Y.  (7.  &  H.  R.  R.  R.  Co.,  120  N.  Y.  117 ;  StewaH  v.  B.  <& 
a  R.  R.  Co.,  90  N.  T.  588 ;  Palmeri  v.  M.  R.  Co.,  133  N.  Y. 
261 ;  Texas,  etc.,  R.  R.  Co.  v.  Jones,  39  S.  W.  Rep.  124 ; 
Thomp.  on  Neg.  §  3185 ;  Goddard  v.  G.  T.  R.  Co.,  57  Me. 
202 ;  Nieio  v.  ClarTc;  1  Cliff.  145 ;  K.  T.  Co.  v.  Lam^,  103 
Tenn.  376.)  The  defendant's  servant,  in  the  course  of  his 
employment,  wrongfully  withheld  the  plaintiff's  money  and 
injured  her  further  in  his  abusive  and  insulting  language  to 
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her  at  the  time  he  refused  to  return  it  to  her.  (Mulligan  v, 
iT.  r.  <&  Ji.  B.  li.  Co,,  129  N.  Y.  506 ;  Palme?^  v.  M.  By. 
Co.,  133  ]Sr.  Y.  261 ;  Jacobs  v.  T.  A.  B.  B.  Co.,  71  App.Div. 
199 ;  Penny  v,  iV.  Y.  C  <&  H,  B.  B.  B,  Co.,  34  App.  Div.  10.) 

/.  B.  Oeland  and  Oeorge  D.  Yeomans  for  respondent 
The  measure  of  plaintiflE's  damages  was  twenty  cents,  and 
the.  court,  with  the  consent  of  the  defendant,  properly 
instructed  a  verdict  for  the  plaintiff  for  the  sum  of  twenty 
cents.  {SeifUr  v.  B.  H.  B.  B.,  169  N.  Y.  256 ;  Laidlaw  v. 
Sage,  168  N.  Y.  73 ;  Connelly  v.  Biat,  20  Misc.  Eep.  31 ; 
Hollenbach  v.  Johnson,  79  Hun,  499 ;  Carpenter  v.  Penn. 
B.  B.  Co.,  13  App.  Div.  328.) 

Maktin,  J.  The  principal  and  practically  the  only  question 
involved  upon  this  appeal  is  whether  the  plaintiff  was  entitled 
to  recover  for  the  tort  or  breach  of  contract  proved,  an  amount 
in  excess  of  the  sum  she  actually  overpaid  the  defendant's  con- 
ductor. Confessedly  the  plaintiff  was  a  passenger  on  the 
defendant's  car  and  entitled  to  be  carried  over  its  road.  That 
at  the  time  of  this  occurrence  the  relation  of  carrier  and 
passenger  existed  between  the  defendant  and  the  plaintiff  is 
not  denied.  The  latter  gave  the  conductor  a  quarter  of  a  dol- 
lar from  which  to  take  her  fare,  he  received  it,  but  did  not 
return  her  the  twenty  cents  change  to  which  she  was  entitled. 
She  subsequently  asked  him  for  it,  when  he,  in  an  abusive 
and  impudent  manner,  not  only  refused  to  pay  it,  but  also 
grossly  insulted  her  by  calling  her  a  dead  beat  and  a  swindler, 
and  by  the  use  of  other  insulting  and  improper  language,  even 
after  a  fellow-passenger  had  informed  him  that  she  had  given 
him  the  amount  she  claimed. 

In  this  case  there  was  obviously  a  breach  of  the  defendant's 
contract  and  of  its  duty  to  its  passenger.  It  was  its  duty  to 
receive  any  coin  or  bill  not  in  excess  of  the  amount  permitted 
to  be  tendered  for  fare  on  its  car  under  its  rules  and  regula- 
tions, and  to  make  the  change  and  return  it  to  the  plaintiff  or 
person   tendering  the  money  for  the  fare.     That  certainly 
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must  have  been  a  part  of  the  contract  entered  into  by  the 
defendant,  and  the  refusal  of  tlie  conductor  to  return  her 
change  was  a  tortious  act  upon  his  part,  performed  by  him 
while  acting  in  the  line  of  his  duty  as  the  defendant's  servant 
To  that  extent,  at  least,  the  contract  between  the  parties  was 
broken,  and  as  an  incident  to  and  accompanying  that  breach, 
the  language  and  tortious  acts  complained  of  were  employed 
and  performed  by  the  defendant's  conductor. 

Tliis  brings  us  to  the  precise  question  whether,  in  an  action 
to  recover  damages  for  the  breach  of  that  contract  and  for  the 
tortious  acts  of  the  conductor  in  relation  thereto,  the  conduct 
of  such  employee  and  his  treatment  of  the  plaintiflE  at  the  time 
may  be  considered  upon  the  question  of  damages  and  in 
aggravation  thereof.  That  the  plaintiff  suffered  insult  and 
indignity  at  the  hands  of  the  conductor,  and  was  treated  dis- 
respectfully and  indecorously  by  him  under  such  circumstances 
as  to  occasion  mental  suffering,  humiliation,  wounded  pride 
and  disgrace,  there  can  be  little  doubt.  At  least  the  jury 
might  have  so  found  upon  the  evidence  before  them. 

This  question  was  treated  on  the  argument  as  a  novel  one, 
and  as  requiring  the  establishment  of  a  new  principle  of  law 
to  enable  the  plaintiff  to  recover  damages  in  excess  of  the 
amount  retained  by  the  defendant's  conductor  which  right- 
fully belonged  to  her.  In  that,  we  think  counsel  were  at 
fault,  and  that  the  right  to  such  a  recovery  is  established 
beyond  question,  as  will  be  seen  by  the  authorities  which  we 
shall  presently  consider.  The  consideration  of  this  general 
question  involves  two  propositions:  The  first  relates  to  the 
duties  of  carriers  to  their  passengers ;  and  the  second  to  the 
rule  of  damages  when  there  has  been  a  breach  of  such  duty. 

The  relation  between  a  carrier  and  its  passenger  is  more 
than  a  mere  contract  relation,  as  it  may  exist  in  the  absence 
of  any  contract  whatsoever.  Any  person  rightfully  on  the 
cars  of  a  railroad  company  is  entitled  to  protection  by  the 
carrier,  and  any  breach  of  its  duty  in  that  respect  is  in  the 
nature  of  a  tort  and  recovery  may  be  had  in  an  action  of  tort 
as  well  as  for  a  breach  of  the  contract.    (2  Sedgwick  on 
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Damages,  637.)  In  considering  the  duties  of  carriers  to  their 
passengers,  we  find  that  the  elementary  writers  have  often 
discassed  this  question,  and  that  it  has  frequently  been  the 
subject  of  judicial  consideration.  Thus  in  Booth  on  Street 
Railways  (§  372)  it  is  said :  "  The  contract  on  the  part  of  the 
company  is  to  safely  carry  its  passengers  and  to  compensate 
them  for  all  unlawful  and  tortious  injuries  inflicted  by  its 
servants.  It  calls  for  safe  carriage,  for  safe  and  respectful 
treatment  from  the  carrier's  servants,  and  for  immunity  from 
assaults  by  them,  or  by  other  persons  if  it  can  be  prevented 
by  them.  No  matter  what  the  motive  is  wliich  incites  the 
servant  of  the  carrier  to  commit  an  improper  act  towards  the 
passenger  during  the  existence  of  the  relation,  the  master  is 
liable  for  the  act  and  its  natural  and  legitimate  consequences. 
Hence,  it  is  responsible  for  the  insulting  conduct  of  its  serv- 
ants, which  stops  short  of  actual  violence." 

In  Hutcliinson  on  Carriers  (§§  595,  596)  the  rule  is  stated  as 
follows :  "  The  passenger  is  entitled  not  only  to  eveiy  precau- 
tion which  can  be  used  by  the  carrier  for  his  personal  safety, 
but  also  to  respectful  treatment  from  him  and  his  servants. 
From  the  moment  the  relation  commences,  as  has  been  seen, 
the  passenger  is,  in  a  great  measure,  under  the  protection  of 
the  carrier,  even  from  the  violent  conduct  of  other  passen- 
gers, or  of  strangers  who  may  be  temporarily  upon  his  con- 
veyance. *  *  *  The  carrier's  obligation  is  to  carry  his 
passenger  safely  and  properly,  and  to  treat  him 'respectfully ; 
and  if  lie  intrusts  the  performance  of  this  duty  to  his  serv- 
ants, the  law  holds  hira  responsible  for  the  manner  in  which 
they  execute  the  trust.  The  law  seems  to  be  now  well  settled 
that  the  carrier  is  obliged  to  protect  his  passenger  from  vio- 
lence and  insult  from  whatever  source  arising.  He  is  not 
regarded  as  an  insurer  of  his  passenger's  safety  against  every 
possible  source  of  danger,  but  he  is  bound  to  use  all  such  rea- 
sonable precautions  as  human  judgment  and  foresight  are 
capable  of  to  make  his  passenger's  journey  safe  and  comfort- 
able. He  must  not  only  protect  his  passenger  against  the 
violence  and  insults  of  strangers  and  co-passengers,  but  a 
fortiori,  against  the  violence  and  insults  of  his  own  servants, 
23 
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If  this  duty  to  the  passenger  is  not  performed,  if  this  protec- 
tion is  not  furnislied,  but,  on  the  contrary,  the  passenger  is 
assaulted  and  insulted  through  the  negligence  or  willful  mis-- 
conduct  of  the  carrier's  servant,  the  carrier  is  necessarily 
responsible.  And  it  seems  to  us  it  would  be  cause  of  pro- 
found regret  if  the  law  were  otherwise.  The  carrier  selects 
his  own  servants,  and  can  discharge  them  when  he  pleases, 
and  it  is  but  reasonable  that  he  should  be  responsible  for  the 
manner  in  which  they  execute  their  trust." 

In  Thompson  on  Negligence  (§  3186)  the  learned  writer, 
after  stating  the  foregoing  rule,  adds :  "  The  carrier  is  liable 
absolutely,  as  an  insurer^  for  the  protection  of  the  passenger 
against  assaults  and  insults  at  the  hands  of  his  own  servants, 
because  he  contracts  to  carry  the  passenger  safely  and  to  give 
him  decent  treatment  en  route.  Hence,  an  unlawful  assault 
or  an  insult  to  a  passenger  by  his  servant  is  a  violation  of 
his  contract  by  the  very  person  whom  he  has  employed  to 
carry  it  out.  The  intendment  of  the  law  is  that  he  contracts 
absolutely  to  protect  his  passenger  against  the  misconduct  of 
his  own  servants  whom  he  employs  to  execute  the  contract  of 
carriage.  The  duty  of  the  carrier  to  protect  the  passenger 
during  the  transit  from  the  assaults  and  insults  of  'his  own 
servants  being  a  duty  of  an  absolute  nature^  the  usual  distinc- 
tions which  attend  the  doctrine  of  respondeat  superior  cut 
little  or  no  figure  in  the  case." 

Again  in  Schouler  on  Bailments  (§  64:4)  it  is  said :  "  Nor  is 
it  only  good  treatment  from  fellow- passengers  and  from 
strangers  coming  upon  the  car,  vessel  or  vehicle  that  each 
passenger  is  entitled  to,  but  he  should  be  well  treated  by  the 
passenger-carrier  himself  and  all  whom  such  carrier  employs 
in  and  about  the  vehicle  in  the  course  of  the  journey.  If  the 
general  doctrine  of  master  and  servant  may  be  said  to  apply 
here,  it  applies  with  a  very  strong  bias  against  the  master, 
even  where  the  servant's  acts  appear  to  be  aggressive,  wanton, 
malicious,  and,  so  to  speak,  such  as  one's  strict  contract  of 
service  or  agency  does  not  readily  imply.  Such  is  the  gen- 
eral construction,  so  long  as  the  offensive  words  and  acts  of  a 
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conductor,  *  *  *  or  other  such  servant  complained  of, 
were  said  or  committed  in  the  usual  line  of  duty,  while,  for 
instance,  scrutinizing  tickets  and  determining  the  right  to 
travel,  excluding  offenders  and  trespassers,  and  enforcing,  or 
pretending  to  enforce,  the  carrier's  rules  aboard  the  vehicle ; 
and  this,  whether  the  transportation  of  passengers  be  by  land 
or  water." 

Having  thus  considered  a  portion  of  tne  elementary  authori- 
ties relating  to  this  question,  we  will  now  consider  a  few  of 
the  many  decided  cases  relating  to  the  same  subject.  In 
Chamberlain  v.  Chandler  (3  Mason,  242,  245),  Judge  Story, 
who  delivered  the  opinion  of  the  court,  in  discussing  the 
duties,  relations  and  responsibilities  which  arise  between  the 
carrier  and  passenger,  said :  "  In  respect  to  passengers,  the 
case  of  the  master  is  one  of  peculiar  i*esponsibility  and  deli- 
cacy. Their  contract  with  him  is  not  for  mere  ship  room,  and 
personal  existence,  on  board,  but  for  reasonable  food,  com- 
forts, necessaries  and  kindness.  It  is  a  stipulation,  not  for 
toleration  merely,  but  for  respectful  treatment,  for  that 
decency  of  demeanor,  which  constitutes  the  charm  of  social 
life,  for  that  attention,  which  mitigates  evils  without  reluctance, 
and  that  promptitude,  which  administers  aid  to  distress. 
In  respect  to  females,  it  proceeds  yet  farther,  it  includes  an 
implied  stipulation  against  general  obscenity,  that  immodesty 
of  approach  which  borders  on  lasciviousness,  and  against  that 
wanton  disregard  of  the  feelings,  which  aggravates  every  evil, 
and  endeavors  by  the  excitement  of  terror,  and  cool  malig- 
nancy of  conduct,  to  inflict  torture  upon  susceptible  minds. 
*  *  *  It  is  intimated  that  all  these  acts,  though  wrong  in 
morals,  are  yet  acts  which  the  law  does  not  punish ;  that  if 
the  person  is  untouched,  if  the  acts  do  not  amount  to  an 
assault  and  battery,  they  are  not  to  be  redressed.  The  law 
looks  on  them  as  unworthy  of  its  cognizance.  The  master 
is  at  liberty  to  inflict  the  most  severe  mental  sufferings,  in  the 
most  tyrannical  manner,  and  yet  if  he  withholds  a  blow,  the 
victim  may  be  crushed  by  his  unkindness.  He  commits 
nothing  within  the  reach  of  civil  jurisprudence.     My  opinion 
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is,  that  the  law  involves  no  such  absurdity.  It  is  rational  and 
just.  It  gives  compensation  for  mental  sufferings  occasioned 
by  acts  of  wanton  injustice,  equally  whether  they  operate  by 
way  of  direct,  or  of  consequential,  injuries.  In  each  case  the 
contract  of  the  passengers  for  the  voyage  is  in  substance  vio- 
lated ;  and  the  wrong  is  to  be  redressed  as  a  cause  of  damage." 
In  KnoxviUe  Traction  Compcmy  v.  Lan^  (103  Tenn.  376)  it 
was  held  that  an  electric  street  railway  company  was  liable  in 
damages  to  a  passenger  for  the  injury  to  his  feelings  by  the 
indecent  and  insulting  language  of  its  employee,  upon  the 
ground,  not  of  tort  or  negligence,  but  of  breach  of  its  con- 
tract, that  obligates  the  carrier  not  only  to  transport  the  pas- 
senger but  to  guarantee  him  respectful  and  courteous  treatment, 
and  to  protect  him  from  violence  and  insult  from  strangers 
and  from  its  own  employees ;  that  as  to  the  latter,  the  obliga- 
tion of  its  contract  is  absolute ;  and  that  it  selects  its  agents  to 
perform  its  contract,  and  the  carrier  and  not  the  passenger 
must  assume  the  responsibility  for  tlie  acts  and  conduct  of 
such  agents.  In  Cole  v.  Atlanta  a/nd  West  Point  B.  H.  Co. 
(102  Ga.  474,  477)  it  was  held  that  it  was  the  unquestionable 
duty  of  a  railroad  company  to  protect  a  passenger  against 
insult  or  injury  from  .its  conductor,  and  that  the  unprovoked 
use  by  a  conductor  to  a  passenger  of  opprobrious  words 
and  abusive  language  tending  to  humiliate  the  passenger  or 
subject  him  to  mortification,  gives  to  the  latter  a  right  of 
action  against  the  company.  In  that  case  it  was  said  :  "  The 
carrier's  liability  is  not  confined  to  assaults  committed  by  its 
servants,  but  it  extends  also  to  insults,  threats,  and  other 
disrespectful  conduct."  In  Ooddard  v.  Grand  Trunk  R, 
Co,  (57  Maine,  202,  213)  it  was  held  that  a  common  carrier 
of  passengers  is  responsible  for  the  misconduct  of  his  servant 
towards  a  passenger.  In  that  case,  Walton,  J.,  delivering 
the  opinion  of  the  court,  said  :  "  The  carrier's  obligation  is  to 
carry  his  passenger  safely  and  properly,  and  to  treat  him 
respectfully,  and  if  he  intrusts  the  performance  of  this  duty 
to  his  servants,  the  law  liolds  him  responsible  for  the  manner 
in  which  they  execute  the  trust.     The  law  seems  to  be  now 
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well  settled  that  the  carrier  is  obliged  to  protect  his  passenger 
from  violence  and  insult,  from  whatever  source  arising. 
*  *  *  He  must  not  only  protect  his  passenger  against  the 
violence  and  insults  of  strangers  and  co-passengers,  but  a 
fortiori^  against  the  violence  and  insults  of  his  own  servants. 
If  this  duty  to  the  passenger  is  not  performed,  if  this  protec- 
tion is  not  furnished,  but,  on  the  contrary,  the  passenger  is 
assaulted  and  insulted,  through  the  negligence  or  the  willful 
misconduct  of  the  carrier's  servant,  the  carrier  is  necessarily 
responsible,"  citing  Howe  v.  Newmarch  (12  Allen,  55) ;  Moore 
V.  FitcJiburg  JR.  li.  Co.  (4  Gray,  465) ;  Seymour  v.  Green- 
wood (7  Hurl.  &  Nor.  355) ;  M.  i&  M.  R.  R.  Co.  v.  Finney  (10 
Wis.  388) ;  Penn.  R.  R.  Co.  v.  Vandiver  (42  Penn.  St.  365) ; 
P.  i&  li.  R.  R.  Co.  V.  Pe7^by  (14  How.  [U.  S.]  468) ;  P.,  F. 
W.  &  C.  Ry.  Co.  V.  Hinds  (53  Penn.  St.  512) ;  Flint  v.  N. 
(6  N.  Y.  Transportation  Co.  (34  Conn.  554) ;  Landreaux  v. 
Bel  (5  La.  [O.  S.]  434)  \  B.i&  O.  R.  R.  Co.  v.  BlocKer  (27 
Md.  277).  The  decision  in  Southern  Kansas  R.  Co.  v.  Hins- 
dale (38  Kansas,  507)  was  to  the  effect  that  where  a  conductor, 
in  ejecting  a  person  from  a  train,  uses  insulting  or  abusive 
language,  such  person  may  recover  damages  therefor  on  account 
of  the  injury  to  his  feelings,  but  cannot  in  an  action  for  dam- 
ages for  his  expulsion  also  receive  damages  because  the  words 
used  tended  to  bring  him  into  ignominy  and  disgrace.  So  in 
Craker  v.  Chicago  cfe  iT.  W.  R.  Co.  (36  Wis.  657)  it  was  held 
that  a  railroad  company  is  bound  to  protect  female  passengers 
on  its  trains  from  all  indecent  approach  or  assault,  and  where 
a  conductor  on  the  company's  train  makes  an  assault,  the  com- 
pany is  liable  for  compensatory  damages.  In  Bryan  v. 
Chicagoy  R.  I.  cfe  P.  R.  Co.  (63  Iowa,  464)  it  was  also  held 
that  an  action  by  a  passenger  on  the  defendant's  road  would 
lie  for  injuries  sustained  from  insolent,  abusive  and  offensive 
words  spoken  to  her  by  the  conductor.  In  McGinnis  v. 
Mo.  Pac.  Ry.  Co.  (21  Mo.  A  pp.  399)  the  decision  of  the 
United  States  court  in  Chamberlain  v.  Chandler  was  followed 
and  the  discussion  of  the  court  in  that  case  closely  followed 
the  discussion  by  Judge  Story.  In  Sj)ohn  v.  Missouri 
Pacific  Railway  Co.  (87  Mo.  74)  the  court  held  that  the 
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company  was  liable  to  its  passengers  for  any  violence  or  insult 
from  others  while  the  relation  of  carrier  and  passenger 
existed.  (See,  also,  Malecek  v.  Tower  Grove  and  Lafayette 
li,  Co,^  57  Mo.  17 ;  Lou.  cfe  Noah.  H.  H,  Co.  v.  BaUard^ 
85  Ky.  307 ;  Winnegar*8  Administrator  v.  Cent.  Pass, 
Rway.  Co,^  Id.  547 ;  Sherley  v.  BiUings^  8  Bush,  147 ;  Ead^ 
V.  Metropolitam,  By,  Co.^  43  Mo.  App.  536;  Block  v. 
Bannerman^  10  La.  Annual,  1,  and  Coppin  v.  Braithwaite,  8 
Jurist,  pt.  1,  875.)  The  duties  arising  between  a  carrier  and 
passenger  have  been  several  times  discussed  in  this  state,  as 
in  Stewart  v.  Brooklyn  and  Crosstown  R.  R,  Co.  (90  N.  Y. 
588, 590),  where  it  was  said :  "  By  the  defendant's  contract  with 
the  plaintiff,  it  had  undertaken  to  carry  him  safely  and  to 
treat  him  respectfully ;  and  while  a  common  carrier  does  not 
undertake  to  insure  against  injury  from  every  possible  danger, 
he  does  undertake  to  protect  the  passenger  against  any  injury 
arising  from  the  negligence  or  willful  misconduct  of  its 
servants  while  engaged  in  performing  a  duty  which  the  carrier 
owes  to  the  passenger.  *  *  *  <  The  carrier's  obligation  is 
to  carry  his  passenger  safely,  and  properly,  and  to  treat  him 
respectfully,  and  if  he  intrusts  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  the  manner  in  which  they 
execute  the  trust.' "  The  court  then  quoted  with  approval 
the  decision  in  Nieto  v.  Clark  (1  CKff.  145, 149)  where  it  was 
said :  "  In  respect  to  female  passengers,  the  contract  proceeds 
yet  further,  and  includes  an  implied  stipulation  that  they  shall 
be  protected  against  obscene  conduct,  lascivious  behavior,  and 
every  immodest  and  libidinous  approach.  *  *  *  A  com- 
mon carrier  undertakes  absolutely  to  protect  his  passengers 
against  the  misconduct  of  their  own  servants  engaged  in  execut- 
ing the  contract."  Subsequently  in  Dwinelle  v.  N.  Y.  C.  & 
IL  R.  R.  R.  Co.  (120  N.  Y.  117, 125)  the  same  doctrine  was 
held  and  the  foregoing  portion  of  the  opinion  in  the  Stewart 
case  was  quoted  and  reaffirmed  by  this  court.  It  was  then 
added  :  "  These  and  numerous  other  cases  hold  that  no  matter 
what  the  motive  is  which  incites  the  servant  of  the  carrier 
to  commit  an  unlawful  or  improper  act  toward  the  passenger 
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daring  the  existence  of  the  relation  of  carrier  and  pas- 
senger, the  carrier  is  liable  for  the  act  and  its  natural 
and  legitimate  consequences."  Again,  in  Palmeri  v.  Man- 
hattan  li.  Co.  (133  N.  Y.  261,  266)  it  was  held  that  the  cor- 
poration is  liable  for  the  acts  of  injury  and  insult  by  an 
employee,  although  in  departure  from  the  authority  conferred 
or  implied,  if  they  occur  in  the  course  of  the  employment. 
In  that  case  the  employee  alleged  that  the  plaintiff  was  a 
counterfeiter  and  a  common  prostitute,  placed  his  hand  upon 
her  and  detained  her  for  a  while,  but  let  her  go  without 
having  her  arrested.  The  action  was  to  recover  damages  for 
unlawful  imprisonment  accompanied  by  the  words  alleged  to 
have  been  spoken.  This  court  held  she  was  entitled  to  recover. 
The  judge  then  said  :  "  Though  injury  and  insult  are  acts  in 
departure  from  the  authority  conferred,  or  implied,  neverthe- 
less, as  they  occur  in  the  course  of  the  employment,  the 
master  becomes  responsible  for  the  wrong  committed."  The 
foregoing  authorities  render  it  manifest  that  the  defendant 
was  not  only  liable  to  the  plaintiff  for  the  money  wrongfully 
retained  by  its  conductor,  but  also  for  any  injury  she  suffered 
from  the  insulting  and  abusive  language  and  treatment 
received  at  his  hands. 

This  brings  us  to  the  consideration  of  the  elements  of  dam- 
ages in  such  a  case,  and  what  may  be  considered  in  determining 
their  amount.  Among  the  elements  of  compensatory  damages 
for  such  an  injury  are  the  humiliation  and  injury  to  her  feel- 
ings which  the  plaintiff  suffered  by  reason  of  the  insulting  and 
abusive  language  and  treatment  she  received,  not,  however, 
including  any  injury  to  her  character  resulting  therefrom. 
She  was  entitled  to  recover  only  such  compensatory  damages 
as  she  sustained  by  reason  of  the  humiliation  and  injury  to 
her  feelings,  not  including  punitive  or  exemplary  damages. 
*' Damages  given  on  the  footing  of  humiliation,  mortification' 
mental  suffering,  etc.,  are  compensatory,  and  not  exemplary 
damages.  They  are  given  because  of  the  suffering  to  which 
the  passenger  has  been  wrongfully  subjected  by  the  carrier. 
The  quantum  of  this  suffering  may  not  and  generally  does 
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not  depend  at  all  upon  the  mental  condition  of  the  carrier's 
servant,  whether  he  acted  honestly  or  dishonestly,  with  or 
without  malice.  But  whatever  view  is  taken  of  this  question, 
it  is  clear  that,  where  the  expulsion  is  made  in  consequence  of  a 
mistake  of  another  agent  of  the  carrier,  as  in  a  case  where  a  pre- 
vious conductor  erroneously  punched  the  transfer  check  which 
he  gave  to  the  passenger  so  as  to  read  2  :  40  p.  m.  instead  of  3 :  40 
p.  M.,  and  in  addition  to  this,  the  expulsion  was  accompanied 
by  insulting  remarks  made  to  the  passenger  in  the  presence 
of  others,  damages  may  be  given,  founded  on  the  humiliation 
and  injury  to  the  feelings  of  the  passenger."  (Thompson  on 
Negligence,  §  3288.)  The  same  doctrine  is  laid  down  In 
Joyce  on  Damages  (§  354).  In  Hamilton  v.  Third  Ave.  R. 
H.  Co.  (53  N.  Y.  25),  where  a  passenger  was  ejected  by  the 
conductor,  who  honestly  supposed  the  fare  had  not  been  paid, 
and  no  unnecessary  force  was  used,  it  was  held  that  the  act 
of  the  defendant's  servant,  being  unlawful,  rendered  the 
defendant  liable  for  compensatory  damages,  including  com- 
pensation for  loss  of  time,  the  fare  upon  another  car,  and  a 
suitable  recompense  for  the  injury  done  to  the  plaintiff's 
feelings.  In  JSddt/  v.  Syractcee  Rapid  Transit  It.  Co. 
(50  App.  Div.  109)  it  was  held  that  where  the  plaintiff  entered 
a  car  believing  that  his  transfer  was  valid  and  was  not  negli- 
gent in  failing  to  discover  that  it  had  been  punched  erro- 
neously, he  was  there  lawfully  and  entitled  to  recover  compen- 
satory damages,  including  the  indignity,  humiliation  and 
injury  to  his  feelings  by  the  remarks  of  the  conductor  and 
his  wrongful  ejection  from  the  car.  In  Miller  v.  King  (84 
Hun,  308,  310)  it  was  held  that  the  conductor  had  no  right 
to  eject  the  plaintiff ;  that  his  action  in  doing  so  was  unlaw- 
ful, and  that  the  plaintiff  was  entitled  to  damages  for  the 
indignity  and  humiliation  suffered  thereby.  (See,  also,  Sedg- 
wick on  Damages  §  865.)  In  Ja^ohs  v.  Third  Ave.  R.  R. 
Co.  (71  App.  Div.  199,  202)  it  was  held  that  the  plaintiff  was 
entitled  to  recover  compensatory  damages,  which  embraced 
loss  of  time,  the  amount  which  the  plaintiff  was  obliged  to 
pay  for  passage  upon  another  car,  and  injury  done  to  his  feel- 


1904.]       Gillespie  v.  Brooklyn  Heights  R.  R.  Co.         361 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

ings  by  reason  of  tlie  indignity  which  he  wrongfully  suffered. 
The  same  doctrine  was  held  in  Hay  v.  Cortland  <&  Horner 
Traction  Co.  (19  App.  Div.  530,  534).  (See,  also,  Pullman^ 
Palace  Car  Co.  v.  King,  99  Fed.  Rep.  381,  382.)  In  Sliepard 
V.  Chicugo^  R.  /.  cfe  P.  P.  Co,  (77  Iowa,  54)  the  court 
charged  the  jury,  "When  a  passenger  is  wrongfully  com- 
pelled to  leave  a  train,  and  suffer  insult  and  abuse,  the  law 
does  not  exactly  measure  his  damages,  but  it  authorizes  the 
jury  to  consider  the  injured  feelings  of  the  party,  the  indig- 
nity endured,  the  humiliation,  wounded  pride,  mental  suffer- 
ing, and  the  like,  and  to  allow  such  sum  as  the  jury  may  say 
is  right,"  and  it  was  held  that  his  instruction  was  not  subject 
to  the  objection  that  it  authorized  an  allowance  of  exemplary 
damages,  because  damages  may  properly  be  allowed  for  mental 
suffering  caused  by  indignity  and  outrage,  and  such  damages 
are  compensatory  and  not  exemplary.  In  Crdker  v.  Chicago 
cfe  N.  W.  R.  Co.  (36  Wis.  657)  it  was  held  that  in  actions 
for  personal  torts  the  compensatory  damages  which  may  be 
recovered  of  the  principal  for  the  agent's  act  include  not 
merely  the  plaintiff's  pecuniary  loss,  but  also  compensation 
for  mental  suffering,  and  that  in  awarding  compensatory  dam- 
ages in  such  cases  no  distinction  is  to  be  made  between  other 
forms  of  mental  suffering  and  that  which  consists  in  a  sense 
of  wrong  or  insult  arising  from  an  act  really  or  apparently 
dictated  by  a  spirit  of  willful  injustice  or  by  a  deliberate 
intention  to  vex,  degrade  or  insult.  In  Cole  v.  Atlanta  and 
West  Point  R.  R.  Co.  (102  Ga.  474,  479)  it  was  held  that 
even  where  there  was  no  actual  assault,  but  the  company  has 
failed  in  its  duty  to  protect  its  passenger  from  insult,  abuse 
and  ill-treatment,  the  plaintiff  is  entitled  to  recover  damages 
for  the  pain  and  mortification  of  being  publicly  denounced 
as  a  dead  beat,  and  in  that  case  it  was  said  :  "  While  this  was 
a  wanton  act  of  commission  by  a  servant  of  the  company,  it 
was  also  a  negligent  omission  on  the  part  of  its  servants  to 
perform  towards  the  plaintiff  a  duty  imposed  by  law  upon 
their  master."  Humiliation  and  indignity  are  elements  of 
actual  damages,  and  these  may  arise  from  a  sense  of  injury 
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and  outraged  rights  in  being  ejected  from  a  railroad  train 
without  regard  to  the  manner  in  which  the  ejection  was 
effected,  though  only  done  through  mistake.  {Louisville  and 
If'ashvilleli.Ji.  Co.  v.JIinej  121  Ala.  234.)  "Where  unneces- 
sary violence  was  used  in  ejecting  a  passenger  from  a  train, 
he  is  entitled  to  damages  for  the  direct  consequences  of  the 
wrong,  including  as  well  physical  pain  as  mental  suffering 
resulting  from  accompanying  insults,  if  any.  {Teosas  Pacific 
M.  Co.  V.  JameSy  82  Tex.  306.)  A  conductor  of  a  railroad 
company  represents  the  company  in  the  discharge  of  his  func- 
tions, and  being  in  the  line  of  his  duty  in  collecting  the  fare, 
or  taking  up  tickets,  the  corporation  is  liable  for  any  abuse  of 
his  authority,  whether  of  omission  or  commission.  In  that 
case  the  court  charged  that  "  in  estimating  damages  they 
might  take  into  consideration  the  indignity,  insult  and  injury  to 
plaintiff's  feelings  by  being  publicly  expelled,"  and  it  was  held 
proper.  {S.  K.  R.  Co.  v.  Rice^  38  Kansas,  398.)  Damages 
may  be  properly  allowed  for  mental  suffering  caused  by  indig- 
nity and  outrage,  whether  connected  with  physical  suffering 
or  not,  and  such  damages  are  compensatory  and  not  exemplary. 
{Sh^pard  v.  Chicago^  R.  I.  <&  P.  R.  Co.^  77  Iowa,  54.) 
Where  the  plaintiff,  holding  a  ticket,  was  wrongfully  threat- 
ened with  expulsion  from  the  cars,  charged  with  attempting 
to  ride  without  paying  therefor,  and  paid  his  fare  rather  than 
to  be  ejected,  it  was  held  that  he  was  entitled  to  recover  dam- 
ages for  the  humiliation  suffered  and  indignity  done  him  by 
such  action  on  the  part  of  the  conductor.  {Penn.  Co.  v.  Bray, 
125  Ind.  229.)  Where  a  passenger  is  expelled  from  a  train 
and  without  fault  on  his  part,  he  may  recover  more  than 
nominal  damages,  although  he  has  suffered  no  pecuniary  loss 
or  received  actual  injury  to  the  person  by  reason  of  such 
expulsion,  and  the  jury  in  estimating  the  damages  may  con- 
sider not  only  the  annoyance,  vexation,  delay  and  risk  to 
which  the  person  was  subjected,  but  also  the  indignity  done 
him  by  the  mere  fact  of  his  expulsion.  {Chica<fo  and  Alton 
R.  R.  Co.  V.  Flagg^  43  111.  364.)  A  person  wrongfully 
ejected  from  a  train  is  entitled  to  recover  such  damages  as  he 
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may  have  sustained  by  the  delay  occasioned  by  the  expulsion, 
and  all  the  additional  expenses  necessarily  incurred  thereby, 
as  well  as  reasonable  damages  for  the  indignity  to  which  he 
was  subjected  in  being  expelled  from  the  train.  {Penn.  R. 
i?.  Co.  V.  Connelly  127  111.  419.)  "Where  there  was  a  wrong- 
ful expulsion  of  a  passenger  from  the  car,  although  unaccom- 
panied by  any  physical  force  or  violence,  it  is  actionable,  and 
in  such  a  case  the  sense  of  wrong  suffered  and  the  feeling  of 
humiliation  and  disgrace  engendered  is  an  actual  damage  for 
which  the  injured  party  may  recover  compensation,  such  dam- 
ages being  compensatory  and  not  exemplary.  ( WiUson  v. 
Northern  Pacific  i?.  R.  Co.,  5  "Wash.  621.)  (See,  also,  O. 
C.  cfe  S.  F.  R.  Co.  V.  Copeland,  17  Tex.  Civ.  App.  55 ;  L. 
N.  A.  cfe  C.  Ry.  Co.  v.  Gohen,  15  Ind.  App.  123 ;  Cooper  v. 
MulUnSy  30  Ga.  146 ;  II.  S.  Railroad  Co.  v.  Peloney,  65 
Arkansas,  177;  J..,  T.  cfe  S.  F.  RaMroad  Company  v,  Dicker- 
eon,  4  Kansas  App.  345.) 

After  tliis  somewhat  extended  review  of  the  authorities 
bearing  upon  the  subject,  we  are  led  irresistibly  to  the  con- 
clusion that  the  defendant  is  liable  for  the  insulting  and 
abusive  treatment  the  plaintiff  received  at  the  hands  of  its 
servant ;  that  she  is  entitled  to  recover  compensatory  dam- 
ages for  the  Iiumiliatiou  and  injury  to  her  feelings  occasioned 
thereby,  and  that  the  trial  court  erred  in  directing  a  verdict 
for  the  plaintiff  for  twenty  cents  only  and  in  refusing  to  sub- 
mit the  case  to  the  jury. 

Tlie  judgments  of  the  Appellate  Division  and  trial  court 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Gray,  J.  (dissenting.)  I  dissent;  because  I  think  it  is 
extending  unduly  the  doctrine  of  a  common  carrier's  liability 
in  making  it  answerable  in  damages  for  the  slanderous  words 
spoken  by  one  of  its  agents. 

Bartlett,  IIaioht  and  Cu;.len,  J  J.,  concur  with  Martin,  J. ; 
Parker,  Ch.  J.,  and  O'Brien,  J.,  concur  with  6ray,  J. 

Judgments  reversed,  etc. 
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Mary  L.  Johnson,  Respondent,  v.  Charles  S.  Cole  et  al., 
Appellants,  et  al.,  Respondents. 

1.  Evidence  —  When  Declarations  of  Decedent  as  to  Character 
OF  Transfers  of  Property  Made  in  Her  Lifetime  Are  Inadmissible. 
Where  one  of  the  issues  in  a  partition  action  is  as  to  whether  transfers  of 
certain  property  made  to  two  of  the  defendants  by  their  deceased  mother 
in  her  lifetime  were  gifts  or  advancements,  her  declarations  that  they 
were  gifts  are  inadmissible. 

2.  When  Declarations  as  to  Donor  of  a  Certificate  of  Deposit 
Are  Admissible  as  Part  of  the  Res  Gestae.  Where  one  of  the  issues  is 
as  to  whether  the  father  of  one  of  the  defendants,  who  gave  her  a  certifi- 
cate of  deposit  before  the  death  of  her  mother,  acted  in  his  own  behalf  or 
that  of  his  wife,  whatever  occurred  at  the  interview  when  he  handed  her 
the  certificate  is  material  as.  part  of  the  res  gestcB ;  the  exclusion  of  evi- 
dence,  therefore,  to  the  effect  that  he  said  that  it  was  a  present  from  him 
and  had  nothing  to  do  with  her  mother,  constitutes  reversible  error. 

JoJtnson  V.  Cole,  76  App.  Div.  606,  reversed. 

(Argued  April  7,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment,  entered  November  24r,  1902, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  affirmed  an 
interlocutory  judgment,  entered  upon  tlie  report  of  a  referee, 
directing  the  sale  of  certain  lands  in  partition. 

This  appeal  was  allowed  and  the  following  questions  certi- 
fied by  order  of  the  Appellate  Division  : 

"  I^irst  In  an  action  for  partition  of  real  estate  of  a  dece- 
dent, who  died  intestate,  among  the  heirs  of  said  decedent,  in 
which  action  is  also  litigated  the  question  whether  certain  real 
and  personal  property  transferred  by  the  decedent  in  her 
lifetime,  to  two  of  the  defendants,  who  are  heirs  at  law  and 
next  of  kin  of  said  decedent,  should  be  charged  against  them 
severally  as  advancements,  may  evidence  be  given  in  behalf 
of  such  defendants,  upon  the  trial  of  said  action,  of  statements 
made  by  the  decedent,  to  a  person  not  a  party  to  the  action, 
subsequent  to  such  transfers,  tending  to  show  that  such  trans- 
fers were  made  as  absolute  gifts,  and  not  by  way  of  advance- 
ment, when  such  statements  are  ofiEered  to  be  proven  by  com- 
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petent  and  qualified  witnesses,  and  is  the  exclasion  of  such 
evidence  error  ? 

"  Second,  In  an  action  such  as  described  in  the  first  above 
question,  where  it  is  claimed  by  plaintiff  that  the  decedent  in 
her  lifetime  gave  one  of  tlie  defendants  certain  money,  which 
plaintiff  claims  was  so  given  by  said  decedent  by  way  of 
advancement  to  said  defendant  as  her  heir  and  next  of  kin, 
and  should  be  charged  as  sncli  against  said  defendant,  and 
which  money  the  said  defendant  claims  was  given  her  by  the 
husband  of  tlie  decedent  and  not  by  or  in  behalf  of  the  dece- 
dent, the  undisputed  evidence  showing  that  the  said  money 
was  personally  delivered  to  said  defendant  by  said  decedent's 
husband,  not  in  the  presence  of  the  decedent,  the  plaintiff 
claiming  that  in  making  such  delivery  said  husband  acted  as 
agent  of  said  decedent  to  make  the  alleged  advancement, 
which  claim  M'as  contested  upon  the  trial  by  said  defendant, 
who  claimed  that  the  said  transfer  of  said  money  to  her  was  a 
gift  from  said  decedent's  husband  personally  to  said  defend- 
ant, may  the  defendant  prove  upon  the  trial  of  said  action 
what  the  said  husband  said,  at  the  time  he  so  delivered  said 
money  to  said  defendant,  upon  the  subject  of  giving  it  to  said 
defendant,  and  that  he,  the  said  husband,  said,  when  he  so  deliv- 
ered said  money  to  said  defendant  that  it  was  a  present  from 
him  and  had  nothing  to  do  with  the  decedent?  And  is  the 
exclusion  of  such  evidence  error  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Elmer  E,  Charles  for  appellants.  The  referee  erred  in 
refusing  to  receive  the  declarations  of  the  decedent,  Lucia 
A.  Cole,  showing  that  the  property  received  from  her  by 
Charles  S.  Cole  and  Emma  J.  Owen  were  absolute  gifts. 
{TiUotsoji  V.  liace^  22  N.  Y.  122 ;  Degrof  v.  Terpeirming^ 
14  Hun,  301 ;  Bump  v.  Pratt,  84  Ilun,  201 ;  Baird  v. 
Baird,  81  Ilnn,  300 ;  145  N.  Y.  659 ;  Gxtnn  v.  Thruston^ 
130  Mo.  342;  Clbie  v.  Jones,  111  111.  563;  Phillips  v. 
Chappel,  16  Ga.  16;  Wheeler  v.  ^^heeler,  47  Yt.  637; 
Lyon   V.    Riclcer,  141  N.  Y.  225;  Brennan  v.  Haw,    131 
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N.  Y.  101 ;  Livingaton  v.  Amaux,  56  N.  Y.  619.)  The 
referee  erred  in  refusing  to  allow  the  defendant  Emma 
J.  Owen  to  testify  to  what  her  father,  Chester  A.  Cole,  said 
when  he  presented  her  with  the  $500  certiiicate  of  deposit, 
which  has  been  charged  against  her  as  an  advancement  from 
Lucia  A.  Cole.  {Hildebrant  v.  Crawford^  65  N.  Y.  107 ; 
Pratt  V.  Elkina,  80  N.  Y.  198 ;  Hine  v.  N.  Y.  EL  R.  R. 
Co.,  149  N.  Y.  162;  Greenl.  on  Ev.  [16th  ed.]  §  108.^ 

Frank  W,  Brown  for  respondent.  The  declarations  of 
Lucia  A.  Cole,  oflEered  by  appellants  and  excluded  by  the 
referee,  were  hearsay  and  inadmissible.  (Whart.  on  Ev.  [2d 
ed.]  228 ;  McKelvey  on  Ev.  §§  178,  180 ;  Sanford  v.  San,- 
ford,  61  Barb.  299 ;  BeebeY.  EataJ/roolc,  11  Hun,  523 ;  Bru<ie 
V.  Griscorriy  9  Hun,  280 ;  Iline  v.  Eine,  39  Barb.  505.)  Evi- 
dence  of  the  declaration  of  Chester  A.  Cole,  involved  in  the 
second  question  certified  upon  this  appeal,  was  properly 
excluded.  {Goetz  v.  M.  R,  R.  Co.,  54  App.  Div.  369; 
White  v.  MUler,  71  N.  Y.  118.) 

Barti^tt,  J.  The  learned  Appellate  Division,  with  a 
divided  court,  has  determined  both  questions  of  law  involved 
in  the  above  questions  in  favor  of  the  plaintiff. 

The  plaintiff,  Mary  L.  Johnson,  and  the  defendants  (other 
than  the  defendant  Ida  M.  Cole,  the  wife  of  the  defendant 
Charles  S.  Cole)  are  the  only  children  and  heirs  at  law  of 
Lucia  A.  Cole,  who  died  intestate,  leaving  the  real  estate 
which  is  the  subject  of  this  action  in  partition.  The  intestate 
was  also  the  owner  of  personal  property  of  the  value  of 
$5,500.00  over  and  above  her  debts  and  the  expenses  of 
administration. 

The  intestate  transfered  in  her  lifetime  to  her  children  cer- 
tain property,  and  the  question  was  litigated  before  the  referee 
whether  these  transfers  were  an  absolute  gift  or  an  advance- 
ment that  could  be  charged  against  the  share  of  a  child  in  the 
final  distribution  of  the  estate.  The  children  of  the  intestate 
offered  to  show  by  her  declarations,  made  some  time  after  these 
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transfers,  that  they  were  gifts  and  not  advancements.  The 
referee  refused  to  admit  tliese  declarations,  and  the  first  ques- 
tion presented  to  us  is  whether  they  were  competent  and  does 
the  exclusion  of  them  present  reversible  error. 

We  have  been  cited  to  no  case  in  this  court  where  the  ques- 
tion has  been  decided.  Tlie  courts  in  the  various  states  have 
divided  on  this  question,  and  there  is  authority  in  the  decisions 
of  several  jurisdictions  in  favor  of  admitting  these  declara- 
tions. In  a  number  of  the  states  these  transfers  of  property 
to  children  in  the  lifetime  of  a  parent  are  required  to  be  evi- 
denced by  a  writing  showing  whether  they  are  gifts  or 
advancements.  We  regard  such  legislation  as  very  desirable 
and  as  safeguarding  the  interests  of  all  parties  connected  with 
such  transfers  of  property.  We  consider  the  admission  of 
such  declarations  as  fraught  with  great  danger  and  opening 
the  door  for  fraudulent  evidence  tending  to  defeat  the  inten- 
tion of  parents  who  can  no  longer  be  heard  in  their  own 
behalf.  We  do  not  intimate  that  any  such  fraudulent  inten- 
tion is  disclosed  in  this  case,  but  apply  our  remarks  to  the 
general  situation. 

It  is,  of  course,  unfortunate  that  by  the  enforcement  of 
this  rule  absolute  gifts  may  have  to  yield  to  the  presumption 
that  such  transfers  of  property  are  deemed  advancements.  If 
the  situation  presented  requires  a  remedy,  the  appeal  should 
be  made  to  the  legislature  and  not  to  the  courts. 

We,  therefore,  answer  the  first  question  in  the  negative. 

The  second  question  arises  out  of  the  following  facts: 
During  the  lifetime  of  the  intestate,  Chester  A.  Cole,  her 
husband,  and  also  the  father  of  the  defendant,  Emma  J. 
Owen,  called  upon  his  daughter  and  presented  her  with  a  cer- 
tificate of  deposit  for  $500.  The  material  question  growing 
out  of  this  transaction  is  whether  Chester  A.  Cole,  in  present- 
ing the  certificate  of  deposit  to  his  daughter,  acted  as  the 
agent  of  his  wife  or  for  himself  as  principal. 

The  daughter  took  the  stand  in  her  own  behalf  and  testi- 
fied as  follows :  "  The  talk  between  me  and  my  father,  when 
he  gave  me  the  certificate  of  deposit  was,  he  said,  well  Emma 
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you  are  away  behind.  He  says,  I  have  not  done  anything 
much  for  you,  and  he  said  here  is  a  little  something,  and  I 
took  it,  and  when  I  saw  how  much  it  was  I  was  delighted  and 
thanked  him  for  it." 

At  a  subsequent  hearing,  Charles  Owen,  the  husband  of 
Emma,  testified :  "  I  remember  the  time  when  Mr.  Cole 
delivered  to  my  wife  a  certificate  of  deposit  for  $500.  That 
was  about  a  year  or  such  a  matter  before  his  death,  I  think  in 
1892,  somewhere  along  there.  It  was  delivered  to  her  at  her 
house  where  we  live,  the  Paddock  place.  When  he  gave  it 
to  her,  ho  came  and  handed  it  to  her  and  said,  *  Here  is  some- 
thing for  you,  I  have  never  given  you  anything,  and  I  want 
to  make  you  a  present  of  this,  and  I  want  you  to  understand 
it  is  from  me  and  has  nothing  to  do  with  your  mother.' " 

Thereafter  the  defendant,  Emma  J.  Owen,  again  took  the 
stand  and  was  asked  this  question  :  "  At  the  time  your  father, 
Chester  A.  Cole,  gave  you  the  certificate  of  deposit  for  $500, 
did  he  say  to  you  that  this  was  a  present  from  him  and  had 
nothing  to  do  with  your  mother ! "  Objected  to  by  plaintiff. 
Objection  sustained  and  defendant  excepted. 

While  the  ground  of  this  objection  now  insisted  upon  was 
not  spread  upon  the  record,  it  is  presented  by  the  form  of  the 
second  question  submitted  for  answer. 

The  respondent  seeks  to  justify  the  exclusion  of  this  evi- 
dence on  tlie  ground  that  declarations  of  an  agent  are  not 
competent  to  charge  a  principal  upon  proof  merely  that  the 
relation  of  principal  and  agent  existed  at  the  time  when  the 
declarations  were  made ;  something  more  must  be  shown.  It 
must  further  appear  that  the  agent,  at  the  time  the  declara- 
tions were  made,  was  engaged  in  executing  the  authority  con- 
ferred upon  him,  and  that  the  declarations  related  to  and  were 
connected  with  the  business  then  depending,  so  that  they  con- 
stituted a  part  of  the  res  gestce.  It  is  argued  that  if  Chester 
A.  Cole  was  acting  as  his  wife's  agent,  these  declarations  were 
outside  of  his  agency,  or,  as  in  this  case  disclaiming  the  agency, 
were  not  competent  but  were  mere  hearsay  and  could  not  bind 
Mrs.  Cole  or  her  estate.     If  he  was  not  acting  as  agent  for 
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his  wife,  but  on  his  own  account,  then  his  declarations  to  liis 
daughter  were  immaterial  and  hea^6a3^ 

The  one  question  involved  in  this  pliase  of  the  case  was 
whether  Chester  A.  Cole  was  acting  in  his  own  behalf  or  as 
agent  of  his  wife.  It  follows  that  whatever  occurred  at  the 
interview,  when  he  handed  the  certificate  of  deposit  to  his 
daughter,  is  material  as  a  part  of  the  res  gestae.  The  principle 
of  agency  invoked  by  the  respondent  has  no  application  to  the 
situation  here  presented. 

We  are,  therefore,  of  opinion  that  it  was  competent  for  the 
defendant,  Emma  J.  Owen,  to  prove  what  Chester  A.  Cole 
said  at  the  time  of  delivering  to  lier  the  certificate  of  deposit. 
Also,  that  the  exclusion  of  such  evidence  was  reversible  error. 

We,  therefore,  answer  the  second  question  in  the  aflirmative. 

The  judgment  appealed  from  and  the  interlocutory  judg- 
ment entered  upon  the  report  of  the  referee  should  be 
reversed,  with  costs  to  the  appellants  in  all  the  courts  to  abide 
the  event. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


General  Electric  Company,  Respondent,  v.  National  Con- 
tracting Company,  Appellant. 

1.  Sales  —  Oral  Modification  of  Written  Agreement.  A  written 
contract  of  sale  stipulating  that  no  modification  thereof  shall  be  binding 
unless  in  writing  duly  accepted  hy  the  parties  may,  by  their  assent,  be 
orally  modified  as  to  time  of  performance;  and  where  it  is  found,  as  a 
matter  of  fact,  in  an  action  brought  for  the  purchase  price  that  the  time 
of  delivery  was  changed  in  the  interest  and  for  the  accommodation  of 
both  parties,  and  that  the  defendant  not  only  permitted  the  plaintiff  to 
manufacture  the  articles  after  the  tinie  specified  in  the  contract,  but  was 
willing  that  it  should  do  so,  the  defendant  is,  under  the  circumstances* 
estopped  from  setting  up  the  defense  of  non-performance  as  to  time. 

2.  Trial  —  Appeal — Where  Objection  to  Erroneous  Admission  of 
Evidence  Obviated  by  Amendment  of  Pleadings.  Where  plaintiff 
is  permitted  by  the  referee,  during  the  trial  of  an  action  and  upon  terms^ 
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to  servo  an  amended  complaint,  whereupon  the  defendant  served  an 
amended  answer  in  which  a  counterclaim  was  set  up  in  addition  to  the 
matter  originally  pleaded,  exceptions  taken  by  the  defendant  to  certain 
testimony  admitted  before  the  pleadings  were  amended  are  not  available 
on  appeal  where  such  amendments  obviated  all  objection  to  the  testimony, 
since  the  referee  had  power  to  permit  the  amendments  and  the  pleadings 
having  been  made  sufficient  to  cover  the  testimony  the  objection  disappears. 

8.  Rights  op  Vendor  When  Purchaser  Refuses  to  Accept  or  Pat 
FOR  Goods  —  Interest.  Where  the'  purchaser  of  machinery  to  be 
delivered  and  installed  at  a  specified  time  refused  to  accept  or  pay  for  the 
same,  the  vendor  may  sell  it  at  public  auction,  upon  due  notice,  and  main- 
tain an  action  against  the  purchaser  for  the  purchase  price  thereof  after 
deducting  therefrom  the  amount  received  at  the  auction  sale  and  the  coet 
of  installing  the  machinery,  together  with  interest  on  such  balance  from 
the  time  of  the  purchaser's  default. 

General  Electric  Co.  v.  Nat,  Contracting  Co,,  85  App.  Div.  622,  afOrmed- 

(Argued  April  8,  1904;  decided  April  26, 1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
2, 1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  Laflin  Kellogg  and  Alfred  O.  Pette  for  appellant.  The 
original. complaint  alleged  full  performance  by  the  plaintiff 
of  all  the  terms  and  conditions  of  the  contract,  and  the  learned 
referee,  after  objection  that  evidence  tending  to  show  waiver 
of  performance  was  inadmissible,  and  the  reception  of  such 
evidence  under  exception,  had  no  power  to  allow  an  amend- 
ment of  the  complaint  to  conform  to  the  proof.  {Rutty  v.  CL 
F.  J.  Co.^  52  Hun,  492 ;  Barnes  v.  Seligman^  55  Hun,  339 ; 
Beard  v.  Tilghmany  ^(S  Hun,  12 ;  Charlton  v.  Roae^  24  App. 
Div.  485  ;  Bossert  v.  Poerschke^  51  App.  Div.  384 ;  Howe  v. 
Gerry,  86  App.  Div.  349 ;  Quinhy  v.  Claflin,  75  N.  Y.  207.) 
Time  was  of  the  essence  of  the  contract,  and  the  plaintiff 
having  pleaded  full  performance  of  all  the  terms  and  con- 
ditions of  the  contract,  including  performance  as  to  time,  it 
was  error  to  allow  evidence  tending  to  show  waiver  of  per- 
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formance.  {Zake  v.  McElfatrick^  139  N.  T.  349;  Nor- 
Tvngton  v.  Wright,  115  U.  S.  188 ;  C.  i?.  Jf.  Co.  v.  Rhodes, 
121  U.  S.  255 ;  Browne  v.  Patterson,  165  N.  Y.  4t)0 ;  jPt>p« 
V.  Por^r,  102  K  Y.  366;  Welsh  v.  Gossler,  89  N.  Y. 
540;  Odell  v.  Hoyt,  73  N.  Y.  343;  Iliggms  v.  i?.  <j& 
Z.  i?.  i?.  «?.,  60  N.  Y.  553 ;  Levey  v.  Burgess,  64  N.  Y. 
390;  r^Siflw  v.  Lissherger,  105  N.  Y.  404.)  The  modi- 
fication  of  the  contract  claimed  by  the  plaintiff  and  found 
by  the  referee  being  simply  oral,  and  not  in  writing,  could 
not,  in  any  event,  have  the  effect  of  relieving  the  plain- 
tiff from  performance  as  to  time.  (  Woodruff  v.  R.  cfe  P.  B. 
R.  Co.,  108  K  Y.  39;  O'Brien  v.  Mayor,  etc.,  139  N.  Y. 
693;  Sutherland  v.  Morris,  45  Hun,  259;  U Hommedieu 
V.  Winthrop,  59  App.  Div.  192.)  The  sale  of  the  prop^ 
erty  was  not  conducted  in  a  honajide  manner,  and  under  such 
conditions  as  would  tend  to  realize  the  real  value  thereof, 
because  it  was  not  exposed  to  view  at  the  time  of  the  sale, 
but  was  boxed  on  cars,  and  no  sufficient  opportunity  waa 
given  to  independent  bidders  to  ascertain  the  real  nature  and 
worth  of  the  apparatus.  {Moore  v.  Potter,  155  N.  Y.  482 ; 
Acherman  v.  Reuhens,  167  N.  Y.  405.)  The  damages 
awarded  being  for  a  breach  of  the  contract,  and  in  their 
nature  unliquidated,  it  was  error  to  allow  interest  on  the 
recovery.  ( White  v.  Miller,  71  N.  Y.  118 ;  McMaster  v. 
State,  108  N.  Y.  542 ;  Mansfield  v.  N.  Y.  C.  <6  II.  R.  R. 
R.  Co.,  114  N.  Y.  331 ;  Gray  v.  C.  R.  R.  of  N.  J.,  157 
N.  Y.  483  ;  Sloan  v.  Baird,  162  N.  Y.  327 ;  Delafidd  v.  Vil. 
of  Westfield,  41  App.  Div.  24;  169  N.  Y.  582;  Chauvet  v. 
Ives,  173  N.  Y.  192.) 

Richard  Locl'hart  Hand,  Edgar  T.  BracJcett  and  James 
O.  Carr  for  respondent.  On  the  failure  of  a  purchaser  to 
accept  and  pay,  the  vendor  may  sell  the  property,  acting  as 
the  agent  for  this  purpose  of  the  vendee,  and  recover  the  dif- 
ference between  the  contract  price  and  the  price  obtained  on 
such  resale.  {Dustan  v.  Mc Andrew,  44  N.  Y.  72  ;  Moore  v. 
Potter,  155  N.  Y.  481.)     The  defendant  having  permitted  the 
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plaintiflE  to  go  on  with  the  work  after  the  specified  day,  is 
•estopped  to  claim  that  this  was  not  performance  of  the  con- 
tract. {Gallagher  v.  NichoU^  60  N.  Y.  438,  448 ;  Dunn  v. 
SteuUng,  120  N.  Y".  232,  237 ;  Sinclair  v.  Tallmadge,  35 
Barb.  602,  607;  Smith  v.  Wetmore,  167  N.  Y.  234,  239; 
Burke  v.  Ed/ucaiional  Alliance,  23  Misc.  Rep.  163 ;  Ilulhell 
V.  Von  Schoening,  49  N.  Y.  326 ;  Pope  v.  T.  II.,  etc.,  Co., 
107  N.  Y.  61 ;  Thompson  v.  Poor,  147  N.  Y.  402 ;  Homer 
V.  G,  Ins.  Co.,  67  N.  Y.  478  ;  Kennedy  v.  Monahan,  53 
App.  Div.  421.)  The  sale  was  fairly  made,  in  good  faith,  and 
all  of  the  property  was  sold.  {Moore  v.  Potter,  155  N.  Y. 
481 ;  Acherman  v.  Reubens,  167  N.  Y.  405.)  The  amend- 
ment of  the  complaint  was  proper  and  properly  made,  and  the 
objections  of  the  defendant,  previously  taken,  were  thereby 
obviated.  {Rutty  v.  C.  F.  J.  Co.,  52  Hun,  492 ;  Barnes  v. 
Seligman,  55  Ilun,  339;  Beard  v.  Tilghman,  ^^  Hun,  12; 
Charlton  v.  Rose,  24  App.  Div.  485 ;  Bossert  v.  PoerscKke, 
51  App.  Div.  381 ;  Code  Civ.  Pro.  §  1018 ;  NichoU  v.  S.  S. 
Co.,  137  N.  Y.  471 ;  I{7iapj}  v.  Fowler,  26  Hun,  200;  Bid- 
loci  V.  Bemis,  40  Hun,  623;  Smith  v.  Wetmore,  41  App. 
Div.  290 ;  Reeder  v.  Sayre,  70  N.  Y.  180 ;  Harris  v.  Tximr 
bridge,  83  N.  Y.  92 ;  Price  v.  Brown,  98  N.  Y.  388.) 

O'Brien,  J.  Both  parties  to  this  action  are  domestic  cor- 
porations. The  plaintifiE  is  extensively  engaged  in  the  manu- 
facture and  sale  of  all  kinds  of  electrical  appliances  and 
apparatus  and  the  defendant,  as  its  name  indicates,  is  a  con- 
tracting company. 

On  the  15th  day  of  June,  1900,  they  entered  into  a  written 
contract  whereby  the  plaintiff  agreed  to  manufacture,  deliver 
on  board  the  cars  and  install  for  the  defendant  certain  electric 
machinery  and  appliances,  for  which  the  defendant  agreed  to 
pay  sixty-five  thousand  doUai-s,  one-third  cash  on  delivery, 
one-third  in  thirty  days  thereafter  and  the  balance  in  sixty 
days.  In  this  action  the  plaintiff  sought  to  recover  damages 
for  the  defendant's  alleged  breach  of  this  contract  and  it  had 
judgment  upon  the  trial  before  the  referee,  which  has  been 
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unanimously  aflBrraed  by  tbe  learned  court  below.  The  ref- 
eree's findings  of  fact,  which  appear  at  length  in  the  record^ 
must,  therefore,  be  treated  as  conclusive.  The  machinery 
and  appliances  that  the  plaintiff  contracted  to  make  and 
deliver  to  the  defendant  are  described  in  the  written  contract 
and  specifications  in  great  detail  and  the  names  or  character 
of  the  articles  need  not  be  referred  to  since  there  is  no  ques- 
tion raised,  so  far  as  the  recprd  discloses,  that  they  are  not  in 
accordance  with  the  contract.  By  the  terms  of  the  agree- 
ment, as  originally  made,  a  part  of  the  property  was  to  be 
delivered  on  January  first,  1901,  and  a  part  on  the  first  of 
February  following,  and  it  is  admitted  on  all  sides  that  no 
delivery  was  made  on  these  days,  and  out  of  this  fact  arises 
the  principal  question  of  law  involved  in  the  case. 

But  the  learned  referee  has  found  that  time  was  not  of  the 
essence  of  the  contract  and  that  by  mutual  verbal  agreement 
between  the  parties  the  time  of  delivery  was  extended  and 
the  defendant  waived  performance  on  these  days.  He  has 
also  found  that  on  the  15thday  of  Apnl,  1901,  the  plaintiff  had 
boxed  and  packed  all  the  various  articles  described  in  the  con- 
tract and  delivered  all  on  board  the  cars  at  its  place  of  busi- 
ness within  the  time  provided  by  the  agreement  as  extended 
by  the  verbal  conferences  between  the  parties  above  referred 
to,  and  tliat  the  defendant  refused  to  receive  or  pay  for  the 
property  and  thereby  was  and  is  in  default  of  performance. 
The  written  contract  contained  an  express  provision  as  fol^ 
lows :  "  Xo  modification  of  this  accepted  agreement  shall  be 
binding  upon  the  parties  hereto  or  either  of  them  unless  such 
modification  shall  be  in  writing  duly  accepted  by  the  pur- 
chaser and  approved  by  an  executive  officer  of  the  company.'* 
If  it  was  legally  possible  for  the  parties  to  extend  the  time 
of  performance  fixed  by  the  written  agreement  otherwise  than 
by  writing,  it  is  quite  apparent  that  tliey  have  done  so  as  matter 
of  fact,  and  herein  lies  the  principal  contention  on  the  part  of 
the  defendant  in  support  of  this  appeal. 

It  is  found  that,  at  the  time  of  making  the  contract,  it  waa 
understood  by  both  of  tlie  parties  and  known  to  the  plaintiff 
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that  the  machinery  and  apparatus  to  be  manufactured,  men- 
tioned and  described  in  the  agreement  were  for  the  Hudson 
Eiver  "Water  Power  Company,  a  corporation  located  at,  or 
having  a  place  of  business  and  for  the  installment  of  such 
machinery  and  manufactured  articles  at  Spier's  Falls,  on  the 
Hudson  river,  and  that  before  the  first  day  of  January,  1901, 
when  the  first  articles  were  to  be  delivered  under  the  contract, 
it  was  known  to  both  parties  that  differences  had  arisen 
between  the  defendant  and  the  power  company  of  such 
moment  that  it  w^as  apparently  certain  that  if  the  machinery 
and  apparatus  mentioned  and  described  in  the  contract  should 
be  completed  and  furnished  for  delivery  the  same  would  not 
be  accepted  from  the  defendant  by  the  power  company. 
But,  notwithstanding  the  differences  between  the  defendant 
and  the  power  company,  there  was  no  abandonment  of  the 
contract  between  the  plaintiff  and  the  defendant,  nor  any 
request  by  the  defendant  to  be  relieved  from  the  contract. 
It  is  found  that  conferences  were  had  between  the  repre- 
sentatives of  the  plaintiff  and  the  representatives  of  the 
defendant  with  reference  to  the  fulfillment  of  the  contract  as 
it  had  been  modified,  and  the  result  of  such  conferences  was 
that  it  was  understood  by  and  between  the  parties  tliat  a  lit- 
eral fulfillment  by  the  plaintiff  of  the  contract  was  not  neces- 
sary in  so  far  as  the  matter  of  time  was  involved.  The  find- 
ings are  substantially  to  the  effect  that  inasmuch  as  there  was 
doubt  .about  the  power  company  taking  the  property  from  the 
defendant,  neither  party  to  this  action  was  particular  as  to  the 
time  of  delivery,  and  hence  the  verbal  arrangement  for  deliv- 
ery at  a  later  day  than  was  stipulated  in  the  writen  contract. 
It  seems  that  the  plaintiff  could  have  manufactured  and  deliv- 
ered the  articles  embraced  in  the  contract  within  the  time 
specified  in  the  writing,  and  would  have  done  so  except  for 
the  attitude  of  the  defendant,  which  led  the  plaintiff  to  believe 
that  delivery  on  the  days  mentioned  was  not  necessary.  It  is 
quite  apparent  that  since  tliere  was  some  difficulty  or  misun- 
derstanding between  the  defendant  and  the  power  company, 
which  was  ultimately  to  receive  the  property  as  a  part  of  its 
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plant,  the  delay  on  the  part  of  the  plaintiff  in  pushing  the 
manufacture  and  delivery  was  not  unreasonable  and  that  it 
acted  in  entire  good  faith. 

We  think  that,  under  these  circumstances,  the  defendant 
cannot  escape  responsibility  on  the  ground  that  the  extension 
of  the  time  of  performance  by  the  plaintiff  was  not  in  writ- 
ing. That  was  a  stipulation  which  the  parties,  for  their 
mutual  convenience,  could  have  waived  or  disregarded. 
According  to  the  findings  of  fact  a  situation  had  arisen 
between  the  defendant  and  the  power  company  that  had 
not  been  foreseen  at  the  time  of  the  execution  of  the  contract 
and  it  would  seem  to  be  only  reasonable  to  say  that  the  parties 
to  this  contract  could  have  accommodated  themselves  to  this 
new  situation  without  writing.  {Dunn  v.  Stevhing^  120 
N.  Y.  232 ;  Thomson  v.  Poor,  147  N.  Y.  402 ;  Hoiner  v. 
Guardian  MuL  L,  Ins,  Co.,  67  N.  Y.  478  ;  Quick  v.  WheeUvy 
78  N.  Y.  300.)  The  defendant  could,  no  doubt,  have  insisted 
upon  strict  performance  of  the  contract  according  to  the 
written  instrument  and  had  it  assumed  that  position  the  plain- 
tiff would  then  know  where  it  stood,  but  the  defendant  per- 
mitted the  plaintiff  to  go  on  with  the  work  after  the  specified 
date,  and  indeed  was  willhig  that  it  should  do  so,  and  hence 
we  think  it  is  estopped  to  claim  that  this  was  not  performance 
of  the  contract.  Excuse  for  non-performance  by  the  plain- 
tiff on  the  precise  day  is  not  the  plaintiff's  position,  but  it 
insists  that  it  is  a  case  of  performance  because  the  defendant 
is  estopped,  under  the  circumstances  of  the  case,  to  deny  it. 
{Gallagher  v.  Nichols,  60  N.  Y.  438,  448 ;  Smith  v.  WeU 
more,  167  N,  Y.  234.)  It  is,  undoubtedly,  true  that  in  many 
cases  of  mercantile  contracts  time  is  of  the  essence.  There 
are  numerous  authorities  which  may  be  cited  in  support  of 
that  proposition,  but  this  was  a  contract  to  manufacture  and 
deliver  goods  at  a  specified  day  in  the  future  and  the  time  of 
delivery  was  changed  in  the  interest  and  for  the  accommo- 
dation of  both  parties.  It  was,  therefore,  in  the  power  of  the 
i>artie8  to  change  the  terms  of  the  contract  by  parol  as  to 
lime.     It  is  found  that  they  did  actually  make  the  change,  and 
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the  defendant,  under  the  circumstances  of  the  case,  is  estopped 
from  setting  up  the  defense  of  non-performance  as  to  time. 

The  trial  of  the  action  proceeded  for  several  days  under 
the  original  complaint  which  alleged  that  the  time  of  perform- 
ance had  been  duly  extended  to  March  1.  The  learned  ref- 
eree admitted  testimony  under  defendant's  objection  and 
exception,  tending  to  prove  by  parol  that  the  time  of  per- 
formance had  been  further  extended  in  the  conferences 
between  the  parties  after  the  date  specified  in  the  contract. 
It  is  claimed  that  the  admission  of  this  testimony  was  error. 
It  is  not  necessary  to  decide  whether  or  not  it  was  strictly 
admissible  under  the  original  complaint,  since  it  appears  that 
on  the  trial  the  referee  permitted  the  plaintiff  upon  terms  to 
amend  the  complaint.  A  new  and  amended  complaint  was 
then  actually  served  in  the  case  and  the  defendant  served  an 
amended  answer  in  which  a  counterclaim  was  set  up  in  addi- 
tion to  the  matter  originally  pleaded.  Therefore,  if  the  testi- 
mony was  not  admissible  under  the  original  complaint  it 
certainly  was  admissible  under  the  amended  complaint,  and 
so  we  think  the  amendment  of  the  pleadings  thus  had  obviated 
all  objection  to  tlie  testimony,  and  hence  the  exceptions  are 
not  now  available.  The  referee  had  power  to  permit  the 
amendments  and  the  pleading  having  thus  been  made  suffi- 
cient to  cover  the  testimony  the  objection  disappears.  {If at. 
Bank  of  Deposit  v.  Rogers^  166  N.  T.  380 ;  Nichols  v. 
Soraiiton  Steel  Co,^  137  N.  Y.  471 ;  Smith  v.  Hathbun,  75 
N.  Y.  122 ;  Smith  v.  Wetmore^  supra,) 

It  appears  that  in  the  month  of  August  following  the 
refusal  of  the  defendant  to  receive  the  property  or  pay  for  it 
the  plaintiff  upon  public  notice  sold  the  property  at  auction 
for  something  over  thirty  thousand  dollars.  This  it  had  the 
right  to  do.  There  is  no  question  for  this  court  with  reference 
to  the  fairness  of  the  sale.  The  defendant  having  refused  to 
receive  the  appliances,  the  right  of  the  plaintiff  to  make  a 
fair  sale  cannot  well  be  questioned.  It  was  a  part  of  the 
plaintiff's  contract  to  install  the  machinery  and  to  wire  the 
plant,  but  inasmuch* as  the  defendant  refused  to  receive  the 
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property  and  since  there  was  no  plant  provided  in  which  it 
could  be  installed  the  plaintiflF  is  not  at  fault  in  that  respect. 
The  referee  deducted  from  the  recovery  the  sum  which  it 
would  cost  the  plaintiflf  to  perform  in  that  respect,  and  hence 
the  defendant  has  no  ground  of  complaint.  We  think  that 
interest  was  properly  included  in  the  recovery  from  the  time 
of  the  defendant's  default.  The  price  of  the  property  was 
fixed  by  the  contract.  The  deductions  in  favor  of  the  defend- 
ant on  account  of  the  sum  received  at  the  sale  and  the  allow- 
ance in  consequence  of  being  relieved  from  the  expense  of 
installing  the  appliances  and  wiring  the  plant  and  some  other 
matters  embraced  in  the  referee's  report,  when  taken  from 
the  purchase  prices,  represents  the  damages  which  the  plaintiff 
is  entitled  to  recover.  We  think  they  were  liquidated  in  the 
sense  that  the  plaintiff  was  entitled  to  interest.  (  Van  Rens- 
selaer V.  Jewettj  2  N.  Y.  135 ;  De  Lavallette  v.  We7ult^  75 
N.  Y.  579,  582  ;  Mijgatt  v.  Wilcox,  45  X.  Y.  306  ;  McMahon 
V.  iT.  T.  c&  Erie  Ji.  li.  Co,,  20  N.  Y.  463  ;  Gray  v.  Central 
li.  B.  Co,.  ofJSr.  J,  157  N.  Y.  483.)  We  think  that  the  record 
presents  no  error  of  law  sufficient  to  warrant  any  interference 
with  the  judgment,  and  so  it  must  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Yann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Josephine  Kline,  Bespondent,  v.  Abraham  Abraham  et  al., 

Appellants. 

Negligence  ~  Risk  op  Employment.  The  owners  of  a  store  who 
have  constructed  therein  marble  stairs  for  the  use  of  their  employees 
and  patrons,  assuming  that  they  were  slippery  by  reason  of  the  smooth- 
ness or  polish,  are  not  liable  to  a  clerk  for  an  injury  resulting  from  slip- 
ping thereon,  where  she  was  perfectly  familiar  with  their  condition, 
having  used  them  several  times  each  day,  and,  therefore,  must  be  deemed 
to  have  assumed  the  risk  incidental  to  their  use. 

Kline  v.  Abraham,  80  App.  Div.  641,  reversed. 

(Argued  April  4,  1904;  decided  April  26,  1004.) 
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Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Yerner  Johnson  for  appellants.  There  is  no  evi- 
dence in  the  case  to  warrant  a  finding  that  the  accident  was 
due  to  the  negligence  of  the  defendants,  and  the  complaint 
should  have  been  dismissed  on  the  ground  that  upon  all  the 
evidence  no  cause  of  action  was  established.  {Burke  v. 
WitJwrhee,  98  N.  Y.  562 ;  Probst  v.  Delamater,  100  K  Y. 
266;  Sisco  v.  Ji,  E,  Co.,  145  X.  Y.  296;  Stringham  v. 
Hilton,  111  N.  Y.  188 ;  Ilarley  v.  B.  a  Mfg,  Co.,  142  N.  Y. 
31 ;  Carlson  v.  B.  Co.,  132  N.  Y.  277 ;  Crocheron  v.  N,  S. 
S.  I.  F.  Co.,  56  K  Y.  656 ;  Kelly  v.  M.  By.  Co.,  112  K  Y. 
443 ;  Frobisher  v.  F  A.  T.  Co.,  151  K  Y.  431 ;  McGrell  v. 
B.  0.  B.  Co.,  153  N.  Y.  265.)  It  was  perfectly  apparent  to 
the  plaintiff  that  the  marble  treads  of  the  stairway  in  question 
were  not  covered  with  any  rubber  matting,  carpeting  or  othei 
material,  and  if  the  use  of  a  marble  stairway  of  this  character 
without  such  appliances  requires  a  greater  degree  of  care  and 
caution,  in  order  that  the  same  may  be  used  with  safety,  such 
condition  was  open,  obvious  and  apparent  to  the  plaintiflf,  and 
the  risk  incidental  thereto  was  accepted  and  assumed  by  her. 
{Sweeney  v.  B.  cfe  J.  E.  Co.,  110  N.  Y.  520 ;  Crown  v.  Orr^ 
140  N.  Y.  450 ;  Knisley  v.  Pratt,  148  N.  Y.  372 ;  Drake  v. 
A.  C  R.  Co.,  173  K  Y.  466 ;  MaltUe  v.  Belden,  167  X.  Y. 
312 ;  Koehler  v.  S.  S.  Mfg.  Co.,  12  App.  Div.  50 ;  Kleinast 
V.  Kunharclt,  160  Mass.  230  ;  Murphy  v.  A.  B.  Co.,  159 
Mass.  266 ;  Adkins  v.  A.,  etc..  By.  Co.,  27  S.  C.  71 ;  Field 
V.  ]S\  Y.  C.  (&  H.  B.  B.  B.  Co.,  86  App.  Div.  148 ;  Hatha- 
way V.  A.  S.  di  T.  P.  Co.,  58  N.  E.  Rep.  718.) 

Thomas  F.  Magner  for  respondent.  The  defendants  were 
guilty  of  negligence.     {Pantzar  v.  T.  F.  I.  M.  Co.^  99  N.  Y. 
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371 ;  McGovem  v.  C.  V.  H,  R.  Co,,  123  N.  Y.  280 ;  Slacer 
V.  F,  E,  Co.,  4  Misc.  Kep.  493 ;  Fancher  v.  N.  T.,  Z.  E.  dh 
W.  JR.  H.  Co.,  75  Hun,  350.) 

Haight,  J.  Tliis  action  was  brought  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  in  the 
employ  of  the  defendants  in  their  dry  goods  store  in  the 
borough  of  Brooklyn  on  the  13th  day  of.  April,  1898. 

The  defendants  had  recently  constructed  a  new  stairway 
with  marble  steps  leading  from  the  first  floor  of  their  build- 
ing to  tlie  basement.  The  new  stairway  was  opened  for  use 
by  the  public  sometime  in  December,  1897,  and  was  there- 
after extensively  used  by  the  patrons  of  the  defendants  and 
by  their  employees.  The  plaintiff  was  an  assistant  cashier  and 
up  to  the  time  of  her  injuries  had  been  engaged  in  the  dis- 
charge of  her  duties,  as  such,  at  the  glove  counter  in  the 
defendants'  store  situated  near  the  top  of  the  stairway,  wliich 
she  had  been  in  the  habit  of  using,  going  up  and  down  twice 
each  day  to  the  cashier's  office.  At  the  time  of  the  accident 
she  was  going  down  the  stairway  to  turn  over  the  money  she 
had  collected  to  the  cashier,  having  her  cashbox  under  one 
arm  and  a  stamp  for  marking  receipts  in  the  other  hand.  She 
had  descended  the  stairway  as  far  as  the  square  landing  five  or 
six  steps  from  the  foot  without  having  hold  of  the  railing  and 
then  in  stepping  from  the  landing  to  tlie  next  step  her  feet 
slipped  causing  her  to  fall  and  receive  an  injury  to  the  rudi- 
mentary bones  at  the  end  of  the  spinal  column. 

Upon  the  trial  the  testimony  of  the  plaintiff's  witnesses  was 
to  the  effect  that  the  marble  steps  were  "  'slippery  as  ice," 
'* smooth  as  glass,"  and  "highly  polished."  While  on  the 
part  of  the  defendants  it  was  shown  that  the  marble  steps  had 
been  rubbed  down  with  pumice  stone,  making  a  smooth,  but 
not  a  polished,  surface,  and  that  such  is  the  recognized  and 
customary  finish  in  general  use  in  buildings  where  marble  is 
used  for  steps  or  floors.  It  further  appeared  on  behalf  of  the 
plaintiff  that  several  persons  had  previously  slipped  upon 
these  stairs.     While  on  behalf  of  the  defendants  it  was  shown 
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that  only  seven  persons  had  been  reported  as  having  slipi:>ed 
upon  the  stairs;  that  they  were  used  extensively  by  the 
patrons  and  employees  of  the  defendants,  about  two  thousand 
persons  going  up  and  down  the  stairs  daily ;  that  the  defend- 
ants were  engaged  in  the  conduct  of  a  large  retail  store  which 
was  daily  thronged  with  custoraers  and  that  accidents  of  vari- 
ous kinds  were  of  common  occurrence ;  that  they  kept  a  book 
in  which  was  entered  an  account  of  the  accidents  as  they 
occurred  and  that  the  number  ranged  from  five  hundred  to  six 
hundred  during  a  year.  It  further  appeared  that  the  defend- 
ants had  under  advisement  the  supplying  of  rubber  treads  lo 
be  placed  upon  the  marble  steps  and  that  an  estimate  of  the 
expense  had  been  called  for,  but  that  such  treads  had  not,  at  the 
time  of  the  accident,  been  adopted.  At  the  conclusion  of  the 
plaintiff's  evidence  the  defendants  asked  for  a  dismissal  of  the 
complaint  upon  the  ground  that  the  evidence  did  not  show 
that  the  plaintiff  was  free  from  negligence  contributing  to  the 
accident;  that  no  negligence  had  been  shown  on  behalf  of  the 
defendants,  and  that  the  condition  of  the  stairs  was  open, 
obvious  and  apparent  to  the  plaintiflF  and  was  a  part  of  the 
risk  of  her  employment.  This  was  denied,  and  an  exception 
was  taken  by  the  defendants.  At  the  close  of  the  case  the 
same  motion  was  renewed,  with  like  result.  We  think  the 
motion  should  have  been  granted. 

Marble,  in  the  construction  of  public  buildings,  large  fire- 
proof hotels  and  stores  upon  the  floors  and  stairways,  has  been 
in  common  use  for  many  years.  The  surface  is  smooth  and  a 
person  walking  thereon  is  required  to  use  care  to  avoid  slip- 
ping: The  same  is  equally  true  with  reference  to  floors  and 
stairs  constructed  of  hard  wood,  especially  where  the  surface 
has  been  polished  as  in  the  case  of  many  of  our  more  expen- 
sive private  residences,  but  heretofore  the  construction  of  such 
floors  or  stairways  has  not  been  considered  to  be  dangerous, 
unlawful  or  a  nuisance.  It  has  not  been  generally  understood 
that  a  master,  charged  with  the  duty  of  furnishing  a  safe  place 
for  his  servant  to  work,  failed  in  his  obligation  by  reason  of 
his  having  supplied  marble  stairs.     In  this  case,  as  we  have 
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seen,  the  plaintiff  was  perfectly  familiar  with  these  staii*s. 
She  had  been  up  and  down  the  staircase  at  least  twice  daily 
and  must  have  known  of  its  condition.  It  was  an  open,  visi- 
ble strncture  having  no  latent,  hidden  or  unseen  defects.  It 
is  not  pretended  that  there  was  any  foreign  substance  upon 
the  steps  to  make  them  more  slippery.  If  they  were  slippery 
by  reason  of  their  smoothness  or  polish,  that  fact  was  as  appar- 
ent to  her  as  it  was  to  her  employers ;  she  knew  that  the  steps 
were  not  covered  with  rubber  treads,  carpets  or  other  mate- 
rial, and  we  think  the  risk  incidental  to  their  use  was  assumed 
by  her.  {Stoeeney  v.  Berlin  cfe  Jones  Envelope  Co.^  101  N.  Y. 
520 ;  Gibson  v.  Erie  liy,  Co.,  63  N.  Y.  452 ;  DeForest  v. 
Jewett,  88  N.  Y.  264 ;  Malthie  v.  Belden,  167  N.  Y.  307,  312, 
and  sea  authorities  there  cited.) 

The  judgment  of  the  Appellate  Division  and  that  of  the 
trial  court  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Yann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


New  York  Life  Insurance  Company,  Appellant,  v.  John 
Casey,  Respondent,  Impleaded  with  Others. 

!.  MoKTOAOE  —  Acceptance  op  Interest  in  Advance  Prima  Facie, 
Not  Conclusive  Evidence  of  Extension  of  Time  op  Payment.  A 
valid  extension  of  the  time  of  payment  of  a  bond  and  mortgage,  such  as 
-will  discharge  one  standing  in  the  relation  of  surety  for  the  payment  of 
the  mortgage  debt,  is  not  established  as  matter  of  law  by  the  mere  receipt 
from  the  grantee  of  the  premises  of  interest  three  days  in  advance, 
where  there  is  no  other  proof  of  an  agreement,  express  or  implied, 
for  such  extension,  and  two  and  a  half  days  of  the  three  were  legal 
holidays. 

2.  Insufficiency  op  Evidence  to  Establish  an  Agreement  for  a 
Change  in  Rate  ok  Interest  Which  Will  Discharge  Surety. 
While  a  valid  agreement  between  the  mortgagee  and  the  grantee  of  the 
mortgaged  premises  to  change  the  rate  of  interest,  made  without  the 
knowledge  or  consent  of  the  surety,  would  operate  to  discharge  him,  such 
an  agreement  is  not  established  as  a  matter  of  law  by  proof  that  the  mort 
gagee  directed  an  increase  in  the  rate,  which  the  grantee  thereafter  volun 
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tarlly  paid  and  the  mortgagee  received  for  a  short  period,  when  the  former 
rate  was  restored,  in  the  absence  of  any  other  evidence  establishing  or 
tending  to  establish  such  an  agreement. 
J!few  York  Life  Ins.  Co.  v.  Ccuey,  81  App.  Div.  92,  reversed. 

(Argued  March  31,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  liiiBt  judicial  department,  entered  July 
7,  1903,  upon  an  order  reversing  as  to  the  respondent  herein 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  commenced  to  foreclose  a  mortgage,  exe- 
cuted by  the  defendant,  John  Casey,  to  the  plaintiff  to  secure 
the  payment  of  his  bond  for  the  sum  of  $24,000,  and  cover- 
ing certain  real  property  situated  in  the  city  of  New  York. 
The  bond  was  to  become  due  on  April  6th,  1902,  and  Jbore 
interest  at  the  rate  of  five  per  cent  per  annum,  payable  on  the 
first  days  of  January  and  July. 

Casey  conveyed  the  mortgaged  premises,  subject  to  the 
mortgage,  to  one  Friedberg;  who,  in  turn,  conveyed  them  to 
one  Nordenschild.  In  September,  1893,  while  Nordenschild 
was  the  owner  of  the  property,  the  finance  committee  of  the 
plaintiff  directed  that  the  rate  of  interest  on  the  bond  and 
mortgage  should  be  increased  to  six  per  cent  on  and  afte- 
October  1st,  1893.  On  December  29th,  1893,  Nordenschild 
paid  to  the  plaintiff  the  interest  from  July,  1893,  to  January 
1st,  1894,  at  the  rate  of  five  per  cent  from  July  to  October 
and  at  the  rate  of  six  per  cent  from  October  1st  to  January 
1st.  It  is  admitted  that  the  increase  in  the  rate  of  interest 
and  tlie  payment  of  such  increase  were  made  without  the 
knowledge  or  consent  of  the  defendant  Casey.  It  was,  also, 
admitted  that  the  value  of  the  mortgaged  property  in  1893 
was  equal  to  the  amount  of  the  mortgage  and  accrued  interest. 
On  December  15th,  1893,  the  rate  of  interest  was  ordered  to 
be  restored  to  the  original  rate  of  five  per  cent  from  January 
1st,  1894. 

The  trial  court  found :  "  That  there  was  no  agreement  on 
the  part  of  the  plaintiff  to  change  the  rate  of  interest,  or  to 
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extend  the  time  of  payment  of  the  bond  and  mortgage,  and 
that  the  fact  that  plaintiff  accepted  a  different  rate  of  interest 
than  that  provided  in  the  bond  and  mortgage  does  not  prove 
an  agreement  to  change  the  rate  of  interest,  and  that  no  con- 
sideration for  such  an  agreement  was  shown."  Judgment 
was  directed  in  favor  of  the  plaintiff  and  that  judgment,  on 
appeal  to  the  Appellate  Division  in  the  first  department,  has 
been  reversed  as  to  the  defendant  Casey.  The  order  of 
reversal  being  silent  as  to  its  grounds,  the  determination  of 
that  learned  court  must  be  presumed  to  have  been  upon  the 
law,  solely. 

Andrew  Hamilton  for  appellant.  The  mere  acceptance 
of  interest  three  days  before  it  was  due  did  not  of  itself 
constitute  an  extension  of  the  mortgage  thereby  discharging 
the  mortgagor  on  his  bond.  {Scott  v,  Stoekwell^  65  How.  Pr. 
249  ;  Mack  v.  Anderson,  QQ  N.  Y.  S.  JR.  836  ;  Cary  v.  White, 
52  K  Y.  142 ;  Thayer  v.  King,  31  Hun,  437 ;  M,  L.  Ins. 
Co,  V.  Ba'Dis,  12  J.  &  S.  172 ;  Lowman  v.  Yates,  37  N.  Y. 
601 ;  VUas  v.  Jones,  10  Paige,  76  ;  Draper  v.  Romeyn,  18 
Barb.  166  ;  Olmstead  v.  Latimer,  158  N.  Y.  313  ;  Powers  v. 
Silberstein,  108  N.  Y.  169  ;  Schweppel  v.  Shaw,  3  N.  Y.  446 ; 
Goldsmith  v.  Brown,  35  Barb.  484  ;  M,  Ins.  Co.  v.  Hinraan, 
34  Barb.  410.)  Assuming  that  Casey's  obligation  could  only 
be  chargeable  with  interest  at  five  per  cent,  even  after  the 
mortgage  and  his  bond  were  past  due,  then  the  change  in  the 
rate  of  interest  was  not  made  by  a  valid  agreement  of  bind- 
ing force  and  did  not  discbarge  him  from  his  obligation  on 
his  bond.  (Lowman  v.  Yates,  37  N.  Y.  601 ;  Iteynolds  v- 
War^d,  5  Wend.  502 ;  Draper  v.  Romeyn,  18  Barb.  166  ; 
Mack  V.  Anderson,  ^  N.  Y.  S.  K.  836 ;  M.  Z.  Ins.  Co.  v. 
Stimpson,  28  App.  Div.  544 ;  Olmstead  v.  Latimer,  158 
N.  Y.  313  ;  Thayer  v.  King,  31  Hun,  437 ;  Cary  v.  White, 
52  N.  Y.  148  ;  Sanford  v.  Story,  15  Misc.  Rep.  536 ;  Bank 
for  Savings  v.  Webster,  1  Monthly  Law  Bull.  70.) 

Jacob  Steinhardt  for  respondent.     The  undisputed   evi- 
dence shows  that  a  valid  agreement  liad  been  entered  into  by 
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the  plaintiff,  without  tiie  knowledge  or  consent  of  the  defend- 
ant John  Casey,  increasing  the  rate  of  interest  on  the  bond 
and  mortgage  from  five  per  cent  to  six  per  e^nt.  {Powers  v. 
Silberstein,  108  N.  Y.  169  ;  Brooks  v.  Wright,  13  Allen,  72  ; 
Kane  v.  Cortesy,  100  X.  Y.  132;  Dodge  v.  Crandall,  30 
N.  Y.  294 ;  Thomson  v.  Poor,  147  N.  Y.  402  ;  Antisdel  v. 

Williamson,  37  App.  Div.  167.)  The  defendant  John  Casey 
was  discharged  from  all  liability  under  his  bond  and  mort- 
gage by  the  valid  agreement  increasing  the  rate  of  interest 
from  five  per  cent  to  six  per  cent,  made  without  his  knowl- 
edge  or  consent.  {Antisdel  v.  Williamsoii,  165  N.  Y.  372  ; 
Murray  v.  Marshall,  94  N.  Y.  611 ;  Spencer  v.  Spencer,  95 
N.  Y.  353  ;  Page  v.  Krek^y,  137  N.  Y.  307 ;  Paine  v.  Jozies, 
76  N.  Y.  274  ;  Zivingston  v.  Moore,  15  App.  Div.  15  ;  Grant 
V.  Smith,  46  N.  Y.  93  ;  Jlarsh  v.  Klepper,  28  Ohio  St.  200  ; 
Bangs  v.  Strong,  7  Hill,  250 ;  Ducker  v.  liapp,  67  K.  Y.  464.) 
Tlie  defendant  Casey  was  discharged  from  all  liability  under 
the  bond  and  mortgage  in  suit  by  a  valid  agreement  extend- 
ing the  time  of  the  payment  of  the  principal  thereof,  made 
without  his  knowledge  or  consent.  {McXuUy  v.  Hard,  86 
N.  Y.  547 ;   TT.  Bank  v.  TrxiesdeU,  55  Barb.  602  ;  BUke  v. 

White,  1  Y.  &  C.  420 ;  Crosly  v.  Wyatt,  10  N.  H.  318 ; 

Warner  v.  Campbell,  26  111.  282  ;  N.  H.  S.  Bank  v.  Colcord, 
15  N.  H.  119 ;  N.  IL  S,  Bank  v.  Ela,  11  N.  II.  335  ;  Pto^ 
ple^s  Bank  v.  Pearsons,  30  Vt.  711 ;  Hitchcock  v.  iFrank- 
elton,  116  Mich.  487 ;  Hollings^worth  v.  Tomli7isony  108 
N.  C.  245.) 

Gray,  J.  This  appeal  presents  the  question  whether  the 
defendant,  Casey,  standing  as  surety  for  the  payment  of  the 
mortgage  debt,  was  discharged  from  his  liability  upon  bic 
bond  by  the  transactions,  which  took  place  between  the  plain- 
tiff and  Nordenschild.  If  such  was  their  effect,  of  course,  a 
judgment  for  any  deficiency  arising  upon  a  sale  of  the  mort- 
gaged premises  could  not  be  entered  against  him,  as  was 
the  case  here.  The  finding  of  fact  by  the  trial  court  was 
that  there  was  no  agreement  on  the  part  of  the  plaintiff  to 
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change  the  rate  of  interest  npon,  or  to  extend  the  time  of 
payment  of,  tlie  bond.  With  respect  to  so  much  of  the  ques- 
tion as  turns  upon  the  existence  of  any  agreement  by  the 
plain tiif  to  extend  the  time  of  payment,  I  concur  with 
what  was  said  below  by  the  dissenting  justices,  through  Mr. 
Justice  Ingraham,  and  with  what  is  said  by  Judge  Webneb 
in  his  opinion,  and  I  sliall  not  continue  that  discussion. 
1  agree  with  tlie  view  that  there  was,  in  the  evidence, 
sufficient  to  sustain  the  finding  that  no  such  agreement  was 
made  out  and,  therefore,  that  it  was  error  for  the  Appellate 
Division  to  reverse  upon  such  a  ground.  But  I  am,  also,  of 
the  opinion  that  the  reversal  by  the  court  below  cannot  be 
sustained  upon  the  other  ground,  that  there  was  an  agreement 
iO  change  the  rate  of  interest,  whereby  Casey's  liability  was 
discharged.  The  finding  of  fact  is  to  the  contrary  and  to 
aflEect  its  conclusiveness,  upon  this  review  by  us  of  the  order 
of  the  Appellate  Division,  we  have  nothing  in  the  findings  of 
the  decision  of  the  trial  court,  unless  it  be  found  in  the 
language,  that  "the  fact  that  plaintiff  accepted  a  different 
rate  of  interest  than  that  provided  in  the  bond  and  mortgage 
does  not  prove  an  agreement  to  change  the  rate  of  interest." 
It  is  not  pretended  that  there  was  any  evidence  of  the  making 
of  such  an  agreement,  other  than  in  the  action  of  the  plaintiff's 
finance  committee,  in  ordering  an  increase  in  the  rate  of 
interest,  during  the  six  months'  interest  period  from  July  to 
January,  to  be  paid  from  October  1st,  and  in  the  payment  by 
the  owner  of  the  mortgaged  property  of  the  increased  rate 
for  the  last  three  months  of  that  interest  period.  Does  that 
prove  any  agreement  and,  if  it  should  be  considered  as  tend- 
ing to  prove  one,  what  sufficient  consideration  was  there  ?  It 
is  clear  that  an  agreement,  which  was  unenforceable  for  want 
of  any  consideration,  would  not  discharge  the  surety.  The 
plaintiff  did  not  bind  itself  to  do  anything  in  consideration  of 
ioceiving  an  increased  interest  and  the  defendant  does  not 
appear  to  have  received  any  benefit.  There  were  no  mutual 
promises  disclosed.  If  Nordenschild  chose  to  pay  more  than 
the  bond  and  mortgage  obligated  him  to  pay,  in  the  way  of 
25 
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interest,  that  would  not  discharge  Casey;  if  there  was  no 
valid  agreement  changing  the  contractual  obligation.  The 
conrt  is  not  to  imply  some  agreement,  merely  because  there 
was  a  consideration,  upon  which  one  might  have  rested.  The 
agreement,  which  was  to  aflfect  the  principal  contract,  must 
be  proved  clearly.  The  plaintiff  might  have  covenanted  with 
Nordenschild  to  extend  the  time  of  payment,  or  might  have 
granted  some  indulgence,  upon  such  a  consideration ;  but  it 
did  not  do  so  and  that  is  what  the  trial  court  found  as  a  fact. 
I  am  quite  unable  to  agree  in  tlie  view  that  the  action  of  the 
plaintiffs  finance  committee  and  the  voluntary  payment  by 
the  debtor,  under  the  circumstances  disclosed,  furnished  the 
facts  for  an  inference  of  an  agreement.  The  debtor  was  not 
bound  to  pay  at  the  increased  rate  for  the  three  months  of 
the  interest  period  and  he  came  under  no  apparent  obligation 
to  pay  it  thereafter.  As  matter  of  fact,  the  action  of  the 
finance  committee  appears  to  have  been  annulled  and  the 
fixed  contract  rate  re-established  for  the  ensuing  interest 
period. 

For  the  reasons  stated,  I  think  that  the  reversal  of  the 
judgment  of  the  trial  court  was  erroneous  and  I  advise  that 
the  judgment  of  the  Appellate  Division  should  be  reversed 
and  that  the  judgment  of  the  Special  Term  should  be 
aflSrmed  ;  with  costs  to  the  appellant  in  this  court  and  in  the 
Appellate  Division. 

Werner,  J.  (dissenting).  Upon  this  appeal  it  must  be  pre- 
sumed that  the  judgment  entered  upon  the  decision  of  the 
trial  court  was  reversed  upon  the  law  and  not  upon  the  facts. 
(Code  Civ.  Pro.  Sec.  1338.) 

As  none  of  the  rulings  upon  evidence  are  presented  for 
our  consideration,  and  as  the  trial  court's  conclusions  of  law 
are  clearly  supported  by  the  facts  found,  the  only  question 
that  survives  for  our  decision  is  whether  any  material  finding 
of  fact  is  without  evidence  to  support  it.  {^at.  Sa/rroiB 
Co.  V.  £e7n€nt  <&  Soiis,  163  N.  Y.  505.) 

The  learned  Appellate  Division  seems  to  have  based  ita 


1904.]  New  York  Life  Ins.  Co.  v.  Casey.  387 

N.  Y.  Rep.]  Dissenting  opinion,  per  Werner,  J. 

decision  npon  two  grounds :  (1)  That  the  acceptance  by  the 
plaintiff  of  the  interest  upon  the  bond  and  mortgage  for  the 
last  half  of  the  year  1893,  three  days  before  such  interest  was 
due,  constituted  an  agreement  to  extend  the  time  of  payment 
of  the  mortgage,  which  extension  worked  a  discharge  of  the 
respondent  Casey  from  his  liability  on  the  bond.  (2)  That 
the  receipt  by  the  plaintiff  of  an  increased  rate  of  interest 
without  the  knowledge  or  consent  of  Casey,  was  such  a  varia- 
tion of  the  terms  of  the  contract  of  suretyship  assumed  by 
the  latter  as  to  accomplish  the  same  result. 

In  respect  to  the  iirst  question,  the  trial  court  fonnd  as  a 
fact  that  there  was  no  agreement  on  the  part  of  the  plaintiff 
to  extend  the  time  of  payment  of  the  bond  and  mortgage. 
If  there  was  any  evidence  to  sustain  this  finding  the  Appellate 
Division  erred  in  reversing  it  as  a  matter  of  law.  It  is  the 
settled  law  of  this  state  that  any  extension  of  the  mortgage 
debt  by  the  creditor,  without  the  knowledge  or  consent  of  the 
bondsman,  releases  the  latter  to  the  extent  of  the  value  of  the 
land.     {Murray  v.  Marshall,  94  N".  Y.  611 ;   Antisdel  v. 

WiUiamsan,  165  id.  372.)  And  this  is  true  although  it 
suspends  the  right  of  action  but  a  single  day.  {Place  v. 
Mcllvain,  38  N.  Y.  96,  99 ;  Ducher  v.  Rajpp,  67  id.  464, 
472.)  But  to  effect  this  result  there  must  be  a  valid  agree- 
ment, express  or  implied,  between  the  creditor  and  the  princi- 
pal debtor.     {Poxoers  v.  Silberstein,  108  N.  Y.  169 ;  Cary  v. 

White,  52  N.  Y.  138.) 

The  facts  relating  to  this  question,  are  that  on  December 
29th,  1893,  three  days  before  it  was  due,  the  interest  on  the 
mortgage  was  paid  to  and  received  by  the  defendant.  In  that 
year  December  29th  fell  on  Friday,  so  that  the  day  of  pay- 
ment was  followed  by  a  legal  half  holiday,  one  Sunday  and  a 
full  legal  holiday,  the  latter  being  the  day  on  which  the 
interest  was  due.  The  respondent  gave  no  evidence  of  any 
express  agreement  to  extend  the  time  or  to  forbear  the  collec- 
tion of  the  debt  during  the  days  mentioned.  The  receipt  by 
the  plaintiff's  auditor  of  the  interest  on  December  29th  is 
relied  upon  as  of  itself  constituting  an  agreement  to  extend 
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the  time  of  payment,  or  to  forbear  the  enforcement  of  the 
debt.  Upon  this  subject  Brandt  on  Suretyship  (2d  ed.  352) 
says :  "  The  general  rule  is  that  the  reception  of  interest  in 
advance  upon  a  note  is  prima  facie  evidence  of  a  binding 
contract  to  forbear  and  delay  the  time  of  payment,  and  no 
suit  can  be  maintained  against  the  maker  during  the  period 
for  which  the  interest  has  been  paid,  unless  the  right  to  sue  is 
reserved  by  the  agreement  of  the  parties.  The  payment  of 
interest  in  advance  is  not  of  itself  a  contract  to  delay,  but  is 
evidence  of  such  contract,  and  while  this  evidence  may  bo 
rebutted,  yet  in  the  absence  of  any  rebutting  evidenc^  it 
becomes  conclusive."  The  rule  as  thus  laid  down  seems  to  be 
supported  by  the  great  weight  of  authority  in  this  country. 
{Ilitchcock  V.  Frackelton^  116  Mich.  487,  491;  ^Yamer  v. 
Campbell,  26  111.  282 ;  N.  JZ  Sava.  Bank  v.  EU,  11  N.  II. 
335 ;  Same  v.  Colcord,  15  id.  119,  124 ;  Crosby  v.  Wyatt,  10 
id.  318 ;  Peoples  Bank  v.  Pearsons,  30  Yt.  711 ;  Batavian 
Bank  v.  McDonald,  77  Wis.  486,  500;  Hollingsworth  v. 
Tomlinson,  108  N.  C.  245;  Scott  v.  Saffold,  37  Ga.  384; 
Fir'st  Nat  Bank  of  Springfield  v.  Leavitt,  65  Mo.  562 ; 
Am.  Nat  Bank  v.  Love,  62  Mo.  App.  378 ;  Union  Bank  v, 
McClung,  9  Humph.  [Tenn.]  98.)  In  some  states  it  is  held 
that  the  taking  of  interest  in  advance  is  not  only  primu  facie 
evidence  of  an  agreement  to  forbear,  but  is  conclusive  evi- 
dence of  such  an  agreement.  {Gardner  v.  Gardner,  23  S. 
Car.  588 ;  Preston  v.  Ilenning,  6  Bush  [Ky.],  556 ;  Jarvi^ 
X,  Hyatt,  ^Z  Ind.  163;  Ilamilton  v.  Winterrowd,  Id.  393; 
Woodbxim  V.  Carter,  50  id.  376 ;  Starr et  v.  BurkhaUer,  86 
id.  439.)  In  other  jurisdictions  there  has  been  a  disposition 
to  hold  that  the  taking  of  interest  in  advance  is  not  evidence 
of  an  agreement  to  extend  the  time  of  payment.  {Agricul- 
tural Bank  w.  Bishop,  6  Gray,  317;  Blackstone  Bank  v. 
Hill,  10  Pick.  129  ;  Oxford  Bank  v.  Lewis,  8  id.  458 ;  Hay- 
denville  Savs.  Bank  v.  Parsons,  138  Mass.  53 ;  Mariner'' s 
Bank  v.  Abbott,  28  Me.  280 ;  FreemarCs  Bank  v.  lioUins^ 
13  id.  202.) 
"We  think  the  rule  first  adverted  to  and  supported  by  a 
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great  preponderance  of  authority  is  just  and  sound.  Tlie 
taking  of  interest  in  advance  may  properly  be  regarded  as 
prima  facie  evidence  of  an  agreement  to  extend  the  time  of 
payment,  which  may  be  rebutted  by  other  facts  and  circum- 
stances. Applying  this  rule  to  the  case  at  bar,  it  will  be  seen 
that  only  three  days  intervened  between  the  payment  of  the 
interest  and  the  date  when  it  was  due.  The  first  was  a  legal 
half  holiday,  the  second  was  a  full  legal  holiday,  and  the  third 
on  which  interest  was  due,  was  also  a  legal  holiday.  Nothing 
was  said  about  an  extension  of  time,  and  the  circumstances 
which  indicate  that  there  was  no  intention  to  extend  the  time 
of  payment  are,  to  say  the  least,  quite  as  strong  as  those  relied 
upon  to  show  that  such  an  intention  existed.  Taking  all  the 
evidence  together,  we  cannot  say  that  there  were  no  circum- 
stances to  rebut  the  presumption  arising  from  the  acceptance 
of  the  interest  by  the  plaintiff  three  days  in  advance.  It  was, 
therefore,  a  question  of  fact  whether  such  an  extension  was 
intended  and  we  think  the  Appellate  Division  erred  in  revers- 
ing this  finding  of  fact  as  a  matter  pi  law.  The  case  of  Wake- 
field Bank  v.  Tmesdell  (55  Barb.  602)  is  in  entire  accord  with 
our  view,  for  in  that  case  the  General  Term  of  the  Supreme 
Court  affirmed  the  decision  of  a  referee  who  had  found  that 
the  evidence  disclosed  an  intention  on  the  part  of  the  plaintiff 
to  extend  the  time  of  payment. 

The  second  question  we  are  called  upon  to  consider  is 
whether  the  increase  in  the  rate  of  interest  from  five  per  cent 
to  six  per  cent  for  the  last  three  months  of  the  year  of  1893, 
under  the  direction  of  the  finance  committee  of  the  plaintiff, 
and  received  and  accepted  by  the  plaintiff,  was  such  a  vari- 
ance of  the  terms  of  the  contract  entered  into  by  the  defend- 
ant Casey  on  his  bond,  as  to  discharge  him  from  any  liability 
thereon.  The  trial  court  found  that  the  acceptance  by  the 
plaintiff  of  a  different  rate  of  interest  than  that  provided  in 
the  bond  and  mortgage  did  not  prove  an  agreement  to  change 
the  rate  of  interest,  and  that  no  consideration  for  such  an 
agreement  was  shown.  The  learned  Appellate  Division  held 
that  the  change  in  the  rate  constituted  a  valid,  executed  agree- 
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ment  to  change  the  rate  of  interest,  which  discharged  Casey 
from  his  liability.  The  bond  in  suit  provided  that  the  interest 
should  be  payable  semi-annually  at  five  per  cent  "until  the 
principal  sum  be  paid."  "  When  the  contract  provides  that 
the  interest  shall  be  at  a  specified  rate  until  the  principal  be 
paid,  then  the  contract  rate  governs  until  payment  of  the 
principal,  or  until  the  contract  is  merged  in  a  judgment." 
(O'Brien  v.  Young,  96  K  Y.  428.)  If,  then,  there  was  a 
valid  agreement  for  the  alteration  of  the  provisions  of  the 
bond  in  respect  to  the  rate  of  interest,  by  increasing  the 
amount  thereof,  a  greater  burden  was  placed  upon  the  owner 
of  the  land  and  the  bondsman  was  thereby  discharged.  (Antis- 
del  V.  Williamson^  165  N.  Y.  372 ;  Murray  v.  MarskaU^  9i 
id.  611 ;  Page  v.  Krekey^  137  id.  307 ;  Paine  v.  JoneSy  76  id. 
274.) 

It  is  conceded  that  the  rate  of  interest  was  increased  by 
order  of  the  finance  committee  of  the  plaintiff;  that  the 
plaintiff  accepted  and  retained  the  interest  at  the  increased 
rate ;  and  that  the  then  owner  of  the  land  paid  the  increased 
rate,  thus  acquiescing  in  the  change.  Tliese  facts,  we  think, 
clearly  disclose  an  executed  agreement  entered  into  by  the 
plaintiff  with  the  owner  for  a  change  in  the  rate  of  interest. 
The  appellant  urges  that  there  was  no  consideration  shown 
for  such  agreement.  With  the  amount  of  the  increased 
interest  in  its  coffers,  the  plaintiff  cannot  be  heard  now  to  say 
that  there  was  no  consideration  for  such  an  agreement.  We 
think  tlie  Appellate  Division  properly  held  that  the  only 
inference  to  be  drawn  from  the  facts  upon  this  brjinch  of  the 
case  was  that  the  plaintiff  intended  to  and  did  change  the  rate 
of  interest  by  increasing  it  one  per  cent,  and  that  the  owner 
of  the  land  acquiesced  in  such  change  by  paying  the  increase. 
In  Dewey  v.  Heed  (40  Barb.  16)  the  holder  and  maker  of  a 
promissory  note,  by  agreement  with  the  maker  and  without 
the  knowledge  or  consent  of  the  surety,  changed  the  note  so 
that  the  interest  should  be  payable  semi-annually,  instead  of 
at  the  date  of  maturity,  and  it  was  held  such  a  material  altera- 
tion as  to  release  the  surety.     In  Harsh  v.  Klepper  (28  Ohio 
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St.  200)  the  interest  on  a  note  was  increased  one  per  cent,  and 
the  surety  was  exonerated  from  liability  thereby.  To  the 
same  effect  is  Wa7^i7igton  v.  Farli/  (2  El.  &  Bl.  763).  The 
appellant  cites  tlie  case  of  Me7*rUt  v.  Youmana  (21  App.  Div. 
266)  as  sustaining  his  contention,  but  there  the  interest  was 
reduced  one  per  cent,  instead  of  being  increased,  and,  as  was 
said  in  the  similar  case  of  Cambridge  Save.  Bank  v.  Hyde 
(131  Mass.  77,  79),  "  if  the  change  in  the  original  contract 
from  its  nature  is  beneficial  to  the  surety,  or  if  it  is  self-evi- 
dent that  it  cannot  prejudice  him,  the  surety  is  not  dis- 
charged." Citing  Smith  v.  UriiUd  States  (2  Wall.  219)  ; 
AppUton  V.  Parker  (15  Gray,  173) ;  General  Steam  Navi- 
gation Co,  V.  Rolt  (6  C.  B.  [N.  S.]  550);  Bowmaker  v. 
Moore  (7  Price,  223);  Holme  v.  Brumkill  (L.  R  [3  Q.  B. 
D.]  495).  So  far  as  the  cases  of  Offictt  v.  Glass  (4  Bush, 
486)  and  Eaton  v.  Waite  (66  Me.  221)  are  in  conflict  with  the 
views  herein  expressed,  we  do  not  deem  it  wise  to  follow  them. 

We  think  the  learned  Appellate  Division  properly  reversed 
the  finding  of  the  trial  court  upon  the  second  ground,  as  a 
matter  of  law,  and  its  reversal  should,  therefore,  be  affirmed. 

Parker,  Ch.  J.,  Haioht  and  Vann,  JJ.,  concur  with  Gray, 
J. ;  Martin,  J.,  concurs  with  Werner,  J.,  and  Bartlett,  J., 
concurs  also,  on  the  ground  that  there  was  an  unlawful  exten- 
sion, and  also  that  there  was  a  valid  agreement  changing  the 
rate  of  interest  and  discharging  the  surety. 

Judgment  reversed,  etc. 


Henry  C.  Valentine,  Respondent,  v.  Warren  M.  Healey 
et  al..  Appellants. 

Tenants  in  Common  —  Lease  op  Common  Property  to  a  Firm  op 
Which  One  op  the  Tenants  in  Common  Is  a  Member  —  Holding 
Over.  Where  a  tenant  remains  in  possession  after  the  termination  of  his 
lease,  the  landlord  may  at  his  option  hold  him  as  a  tenant  for  another  year 
upon  the  terms  of  the  prior  lease,  but  this  rule  does  not  apply  to  a  case 
where  the  tenant  holding  over  is  a  tenant  in  common  owning  an  interest 
In  the  premises;  he  may,  therefore,  as  such  tenant  in  common  and  in 
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opposition  to  his  co-tenant,  permit  a  firm  of  which  he  is  a  member,  and 
which  had  a  lease  of  the  premises  for  a  year,  to  continue  in  possession 
temporarily  without  subjecting  it  to  the  liabilities  that  ordinarily  obtain 
where  a  tenant  holds  over. 

VaUrUine  v.  BscUey,  77  App.  Div.  685,  reversed. 

(Argued  March  18,  1904;  decided  May  8,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 27,  1903,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Elihu  Root  and  Robert  Thome  for  appellants.  Upon  the 
termination  of  the  lease  Mr.  Healey  had  a  right  to  assume  his 
authority  over  the  premises  as  an  owner  and  tenant  in  com- 
mon, and  as  such  to  occupy  his  own  property  and  to  permit 
his  firm  to  occupy  with  him  and  for  him  under  his  right. 
(  Valentine  v.  Healey^  158  N.  T.  369  ;  Mumford  v.  Brown^ 
1  Wend.  53;  McKay  v.  Mumford^  10  Wend.  351 ;  Dresser 
V.  Dresser^  40  Barb.  301 ;  Le  Baron  v.  Bahcock^  122 
N.  Y.  57.) 

John  Notnum  for  respondent. 

Cullen,  J.  The  action  was  brought  to  recover  a  quarter's 
rent  of  certain  premises  in  the  city  of  New  York  owned  by 
the  plaintiff  and  the  defendant  Healey,  as  tenants  in  common, 
the  plaintiff  owning  three-quarters  and  the  defendant  Healey 
one-quarter.  In  May,  1891,  the  plaintiff  and  Healey  by  a 
written  lease  demised  the  premises  to  a  firm  composed  of  said 
Healey  and  the  defendant  Zabriskie  for  the  term  of  one  year 
at  the  annual  rent  of  $8,500,  payable  quarterly,  with  the 
privilege  to  the  defendants  of  continuing  the  lease  for  two 
years  more  upon  giving  notice  in  writing  to  tlie  owners  on 
or  before  February  1st,   1892.    Notice  to   renew  was  not 
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given.  The  relations  between  the  plaintiff  and  Healey  were 
unfriendly.  On  April  29th,  1892,  Ilealey  &  Company  wrote 
two  letters,  one  to  the  plaintiff  and  one  to  the  defendant 
Ilealey,  informing  each  that  as  indicated  by  their  failure 
to  exercise  the  option  reserved  in  the  lease  they  did  not  intend 
to  renew  it.  They  further  stated  that  understanding  the 
premises  had  not  been  rented  for  the  coming  year  they  would 
bo  pleased  to  occupy  the  same  for  a  few  weeks  from  the  first 
of  May,  paying  a, pro  rata  rent  for  such  use  and  occupation. 
On  the  following  day  the  plaintiff  replied  in  writing :  "  You 
have  been  already  informed  that  I  would  renew  the  lease  of 
the  factory  for  one  year  at  the  same  rent  as  in  the  present 
lease,  but  would  not  let  it  for  a  shorter  period.  As  your 
letter  only  repeats  your  request  for  a  few  weeks  occupancj'' 
from  May  first,  my  answer  repeats  my  refusal  to  grant  it. 
Tours  truly,  Henry  C.  Valentine."  The  defendant  Healey 
replied  to  the  letter  of  Healey  &  Company  as  follows  :  "  You 
are  at  liberty  to  continue  to  occupy  the  premises  at  a  jt>7'o  rata 
rent  for  the  period  of  such  occupancy.  This  privilege  is 
accorded  you  only  with  the  understanding  and  agreement  that 
such  occupancy  is  to  be  terminated  on  a  week's  notice  from 
either  party,  in  order  that  we  may  take  advantage  of  any 
opportunity  that  may  offer  to  rent  the  premises  for  the  entire 
year.  Yery  truly,  Warren  M.  Healey."  Other  correspondence 
was  had  between  the  parties,  the  details  of  which  are  not 
necessary  to  the  disposition  of  this  case.  The  defendants  con- 
tinued to  occupy  the  premises  for  some  weeks  after  the 
expiration  of  the  lease,  and  then  removed  from  the  premises. 
The  learned  judge  at  Trial  Term  dismissed  the  complaint  on 
the  authority  of  the  decision  of  this  court  on  a  previous 
appeal  in  the  action,  reported  in  158  N.  Y.  at  page  369.  The 
Appellate  Division  by  a  divided  court  reversed  the  judgment 
and  ordered  a  new  trial.  From  that  order  this  appeal  is  taken. 
We  are  of  opinion  that  the  disposition  of  this  case  is  neces- 
sarily controlled  by  our  previous  decision.  The  theory  on 
which  the  action  is  brought  is  that  where  a  tenant  remains  in 
possession  after  the  termination  of  his  lease,  the  landlord  may 
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at  his  option  hold  him  as  a  tenant  for  another  year  upon  the 
terms  of  the  prior  lease,  and  that  such  is  the  general  rule  there 
is  no  doubt.  (Tlayes  v.  Aldrich^  133  N.  Y.  287.)  But  on  the 
previous  appeal  this  court  held,  through  Haight,  J.,  who  wrote 
the  prevailing  opinion,  that  the  general  rule  does  not  apply 
to  a  case  where  the  tenant  holding  over  is  a  tenant  in  com- 
mon owning  an  interest  in  the  premises.  It  is  true  that  the 
opinion  proceeded  also  on  the  further  ground  that  as  it 
appeared  that  the  written  lease  was  executed  by  the  defend- 
ant Healey  alone  (which  is  now  shown  not  to  be  the  fact),  it 
might  be  assumed  that  he  was  the  agent  for  the  plaintiff  and 
was  authorized  to  treat  with  the  defendants  as  to  the  terras 
on  which  they  might  remain  in  possession  of  the  premises. 
This  latter  ground  is  now  wholly  eliminated,  for  it  appears 
that  the  plaintiff  refused  to  consent  to  the  defendants  remain- 
ing in  possession  of  the  premises  unless  the  same  were  taken 
for  another  year.  But  the  two  grounds  on  which  the  judg- 
ment of  the  court  was  based  were  entirely  independent,  and 
the  fact  that  in  the  present  record  one  of  the  legal  proposi- 
tions determined  is  no  longer  anplicable  in  no  way  affects  the 
determination  of  the  other. 

It  must  be  now  assumed  that  Healey,  in  authorizing  his  firm 
to  remain  in  possession  of  the  premises,  acted  in  direct  oppo- 
sition to  the  will  of  his  cotenant,  the  plaintiff,  and  the  only 
question  presented  is  whether  by  his  title  as  tenant  in  common 
he  had  power  to  suffer  the  firm  to  remain  in  possession  with- 
out subjecting  it  to  the  liabilities  that  ordinarily  obtain  where 
a  tenant  holds  over.  This  question  was  decided  by  the  courts 
of  this  state  as  early  as  McKay  v.  Mumford  (10  Wend.  351). 
There  the  plaintiffs  and  E.  Mumford,  one  of  the  defendants, 
were  tenants  in  common  of  a  grist  mill,  each  owning  one 
moiety.  The  plaintiffs  leased  their  half  of  the  mill  to  the 
defendants,  their  cotenant  E.  Mumford  and  one  W.  Mum- 
ford, for  the  term  of  nine  months.  The  defendants  remained 
in  occupation  of  the  whole  mill  after  the  expiration  of  the 
lease,  and  the  action  was  brought  to  recover  for  use  and 
occupation  the  amount  reserved  as  rent  in  the  lease.      It 
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was  there  held  that  such  continuance  in  possession  by  a 
tenant  in  common  or  tinder  the  authority  of  a  tenant  in 
common  did  not. operate  as  a  renewal  of  the  lease  at  the 
election  of  his  cotenant.  It  was  there  said  by  Judge  Nelson  : 
"The  fact  of  his  (a  tenant  in  common)  not  leaving  pos- 
session does  not  authorize  the  inference  that  he  still  intends 
to  hold  under  the  lease;  on  the  contrary,  the  presump- 
tion is  that  he  holds  under  his  own  title,  which  gives 
him  a  right  to  the  possession  and  enjoyment  of  the  whole 
estate,  liable,  however,  to  account  to  his  co-tenant  at  law. 
This  presumption  of  possession  by  virtue  of  his  own  title 
may  undoubtedly  be  rebutted,  and  then  he  would  hold, 
as  to  the  moiety  of  his  co-tenant,  as  any  other  tenant,  and  sub- 
ject to  the  same  rules  at  law ;  but  evidence  that  E.  Mumford 
intended  or  avowed  his  intention  to  hold  in  defiance  of  the 
plaintiffs  and  in  exclusion  of  their  rights,  does  not  rebut  the 
presumption  that  he  holds  under  his  own  title;  it  confirms 
it.  *  *  *  There  should  be  evidence  showing,  either 
expressly  or  impliedly,  a  recognition  of  the  holding  after  tlie 
term  aa  tenant  to  tlie  plaintiffs^  or  in  otlier  words,  an  inten- 
tion to  hold  under  the  agreement  or  with  the  assent  of  the 
plaintiffs,  and  not  merely  a  possession  entirely  consistent  with 
his  common  law  rights."  In  principle  the  case  cited  is  on  all 
fours  with  the  one  before  us.  There,  as  here,  the  tenants 
who  it  was  claimed  held  over  were  not  only  the  cotenant  of 
the  lessors,  but  also  a  third  party,  the  partner  of  the  cotenant, 
and  the  possession  retained  was  that  of  the  whole  premises. 
If  there  be  anj^  difference  between  the  two  cases  it  lies  in  this, 
that  in  the  McKay  case  the  lease  was  only  of  the  undivided 
share  of  the  lessor  which  the  tenant  never  offered  to  surrender 
to  his  lessor  at  the  expiration  of  the  demised  term,  while  here 
the  lease  was  of  the  whole  property  executed  by  both  the 
tenants  in  common.  If  the  difference  in  circumstances  justi- 
fies any  distinction  in  principle,  that  distinction  would  operate 
in  favor  of  the  defendants,  for  Healey  could  be  under  no 
obligation  to  surrender  his  undivided  fourth  to  tlie  plain- 
tiff.    The  authority  of  McKay  v.  Mumford  has  never  been 
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impaired  by  any  subsequent  decision  in  this  state,  but  on  the 
contrary  the  case  itself  was  approved  by  this  court  on  the  pre- 
vious appeal  in  this  action.  It  has  been  recognized  as  a  cor- 
rect exposition  of  the  law  in  Eoehvell  v.  Zicok  (32  Wis.  71) 
and  in  Freeman  on  Cotenancy  (sec.  268),  and  we  are  referred 
to  no  authority  in  this  country  to  the  contrary.  It  may  be 
that  in  tlie  present  case  the  action  of  the  defendant  Healey 
has  been  prejudicial  to  the  interests  of  his  cotenant,  the  plain- 
tiff, though  there  is  no  proof  of  that  in  the  present  record,  as 
the  owners  seem  to  have  been  unable  to  lease  the  premises  to 
any  third  party  and  the  defendant  Healey  remains  liable  to 
account  for  any  profit  he  has  reaped  by  the  use  of  the  prop- 
erty in  excess  of  his  share.  If,  however,  such  be  the  fact,  it 
is  one  of  the  unfortunate  results  of  common  ownership  of 
property.  An  obstinate  or  hostile  tenant  in  common  may  sub- 
ject his  cotenants  to  inconvenience  and  often  loss.  If  so 
there  is  always  open  a  remedy  to  the  cotenants;  an  action 
may  be  brought  for  the  partition  of  the  common  property. 
But  we  do  not  see  how  the  plaintiff  can  succeed  in  this  case 
without  overturning  the  settled  rules  of  law  regulating  the 
tenure  of  property  by  tenants  in  common. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  trial  court  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  In  this  case  the  plaintiff  was  the 
owner  of  three-fourths  of  the  demised  premises.  The  defend- 
ant Healey  was  the  owner  of  the  other  fourth,  and  a  member 
of  the  firm  that  went  into  possession  of  the  premises  under  a 
written  lease,  agreeing  to  pay  a  stipulated  rent  three-fourths 
of  it  to  the  plaintiff  and  to  surrender  possession  of  the  prem- 
ises at  the  expiration  of  the  term.  The  legal  question  pre- 
sented is  this :  Can  the  defendant  Healey 's  firm,  after  having 
entered  as  tenants  under  the  lease,  upon  the  authority  of  a 
letter  from  him  written  before  the  expiration  of  the  demised 
term,  remain  in  possession  of  the  demised  premises  after  the 
expiration  of  the  term  indefinitely  without  payment  of  rent 
and  without  incurring  the  legal  obligation  arising  out  of  the 
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relation  of  landlord  and  tenant  to  be  liable  for  rent  for 
another  year?  Of  course  it  is  elementary  law  that  a  tenant 
for  a  year  who  holds  over  after  the  expiration  of  the  term 
becomes  a  tenant  for  another  year  at  the  option  of  the  land- 
lord. But  it  is  said  tliat  the  presence  of  Healey,  the  cotenant 
in  the  firm  or  legal  entity  which  became  tenant  under  the 
lease,  changes  this  rule  and  that  during  the  existence  of  the 
lease  he  has  the  power  to  extend  the  right  of  possession 
indefinitely  and  that  too  without  any  obligation  to  paj'  any 
rent  whatever.  It  is  argued  that  this  court  on  a  former 
appeal  decided  just  that  proposition,  and,  hence,  we  are  bound 
to  decide  in  the  same  way  now  upon  the  principle  of  stare 
decisis.  I  do  not  think  that  this  court  has  ever  decided  any 
such  proposition,  and  if  it  is  law  at  all  it  will  have  to  be  pro- 
mulgated now  for  the  first  time. 

A  brief  review  of  the  history  of  this  case  will  show  very 
clearly  that  this  statement  is  correct.  This  case  first  came 
before  the  appellate  court  nearly  ten  years  ago.  {Valenr 
tine  V.  Ilealei/y  86  Ilun,  259.)  That  was  an  appeal  to 
the  General  Term  from  a  decision  of  the  trial  court  dis- 
missing the  complaint.  It  was  held  that  the  cases  in  this 
court  establish  the  rule  that  where  a  tenant  in  common  is  in 
exclusive  possession  of  the  common  property  hy  virtue  of  his 
own  title  he  is  not  liable  for  rent  to  his  cotenant.  But  it 
was  also  held  that,  this  rule  did  not  apply  to  this  case  inas- 
much as  Healey  was  not  in  exclusive  possession  as  owner^ 
but  was  merely  a  member  of  a  firm  that  was  in  possession 
as  tenant  under  a  lease.  It  will  be  seen  that  this  proposition 
has  never  been  questioned  in  this  court.  The  judgment  hav- 
ing been  unanimously  reversed,  came  before  the  Appellate 
Division  again.  (  Valentine  v.  Healey^  1  App.  Div.  502.) 
The  plaintifiE  had  recovered  upon  the  second  trial  and  on 
appeal  the  judgment  was  unanimously  affirmed,  and  in  the 
opinion  the  court  said  :  "  The  letter  written  by  Healey  was  a 
consent  that  the  lessees  might  hold  over,  as  desired  by  them, 
and  if  lie  had  the  power  to  bind  the  plaintiff  by  such  consent, 
then  the  ordinary  legal  effect  of  the  holding  over  was  avoided, 
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and  tills  action  cannot  be  maintained.  It  is  not  claimed  that 
tlie  plaintiff  had  any  knowledge  of  this  correspondence.  The 
lease  by  its  terms  made  the  rent  payable  to  each  of  the  tenants 
in  common  according  to  their  respective  interests  in  the  prop- 
erty. Healey  was  not  authorized  to  act  for  plaintiff  as  his 
agent  or  otherwise,  and  the  consent  conld  not  be  operative  as 
plaintiff's  consent  in  any  way.  The  only  theory  upon  which 
it  can  be  claimed  that  this  consent  of  Healey's  avoided  the 
legal  effect  of  the  ht)lding  over  is  that  he  was  a  tenant  in 
common  witli  plaintiff  as  owner  of  the  property,  and  being 
such  tenant  in  common,  he  could  give  his  firm  the  right  out- 
side of  the  lease  to  remain  in  the  occupancy  of  the  property. 
At  the  time  this  consent  was  given,  however,  lie  was,  as  we 
have  seen,  not  hi  possession  or  occupancy  as  owner^  but 
merely  as  a  tenant  under  the  lease  as  a  member  of  his  firm. 
Such  was  the  relation  assumed  by  him  and  his  firm  in  taking 
the  lefise,  and  they  could  not  change  this  relation  during  the 
term  so  as  to  affect  the  plaintiff's  rights  under  the  lease  with- 
out his  knowledge  or  consent."  From  that  decision  an  appeal 
was  taken  to  this  court.  (  Valentine  v.  Healey^  158  N.  Y.  369.) 
On  reading  the  prevailing  opinion  of  this  court  on  that  appeal 
it  will  be  seen  that  none  of  the  vital  propositions  that  had 
been  decided  by  the  appellate  courts  below  were  questioned  or 
overruled  in  any  particular.  After  referring  to  the  case  of 
McKay  v.  Murnford  (10  Wend.  351),  and  the  principle  there 
decided,  the  court  said :  "  This  rule  was  recognized  by  the 
General  Term  in  this  case  (86  Hun,  259).  But  that  court 
distinguished  that  case  from  this.  Healey  is  not  the  sole 
lessee.  The  lease  ran  to  a  firm  of  which  he  was  a  member. 
In  tlds  respect  tlie  cases  are  distinguisliahle^  but  we  fail  to  see 
*  why  Healey,  at  tlie  termination  of  the  lease^  may  not  assume 
his  authority  over  the  premises  as  an  owner  and  a  tenant  in 
common.  As  such  tenant  in  common  he  had  the  right  to  take 
and  occupy  the  whole  of  the  premises  and  preserve  them, 
from  waste  or  injury  so  long  as  he  did  not  interfere  with  the 
right  of  his  co-tenant  to  also  occupy  the  premises."  It  is 
clearly  apparent  so  far  that  there  was  not  the  slightest  conflict 
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between  this  court  and  the  appellate  courts  below  that  had 
previously  passed  upon  the  case. 

But  the  learned  judge  who  wrote  the  opinion  in  this  court 
on  that  occasion  went  still  farther  and  stated  this  proposition : 
"  There  is  another  view  of  the  case  which  we  think  may 
properly  be  adopted.  It  may  be,  and  doubtless  is  the  law  that 
a  tenant  in  common  cannot  bind  a  co-tenant  without  his  con- 
sent by  a  contract  or  a  lease  with  reference  to  the  property  of 
which  they  are  the  owners."  It  is  very  clear  that  that  is 
precisely  wha^  Healey  attempted  to  do  as  disclosed  by  the 
record  now  before  us.  Before  the  demised  term  had  expired 
and  while  his  firm  was  in  under  a  lease,  without  any  surrender 
of  the  lease,  he  wrote  a  letter  to  his  firm  giving  it  permission 
to  hold  over  indefinitely.  I  think  it  may  be  safely  asserted 
that  there  is  nothing  in  the  opinion  of  this  court  on  the  former 
appeal  that  in  the  least  supports  any  such  contention.  In  fact, 
just  the  contrary  appears  from  the  above  quotations  in  the 
opinion.  I  am  not  able  to  find  anything  in  it  to  sustain  the 
proposition  now  asserted,  that  Healey,  as  a  member  of  his  firm, 
while  in  possession  under  the  lease  and  before  its  expiration, 
could  write  a  letter  to  his  firm  giving  them  permission  to  remain 
in  possession  indefinitely  without  any  obligation  to  pay  rent 
and  thus  bind  the  plaintiflE.  If  there  is  anything  of  that  kind 
in  the  opinion  I  confess  I  have  not  been  able  to  understand  it. 
In  quoting  the  language  of  the  opinions  I  should  observe  that 
the  italics  are  my  own.  From  this  review  of  the  judicial  his- 
tory of  this  case,  it  seems  to  me  that  neither  this  court  nor  any 
other  court  ever  decided  the  propositions  now  asserted  in  the 
prevailing  opinion.  The  truth  is,  and  that  is  perfectly  plain 
from  the  record,  that  when  this  case  was  here  on  the  former 
appeal  it  was  reversed  upon  two  questions  which  did  not  involve 
the  merits  at  all.  These  questions  were,  firsts  that  inasmuch  as 
plaintiffs  signature  did  not  appear  upon  the  printed  copy  of  the 
lease  contained  in  the  record,  then  it  might  be  presumed  that 
Healey  executed  the  lease  for  the  plaintiff  as  his  agent  and  so 
acted  as  his  agent  throughout ;  second^  that  being  such  agent  to 
make  the  lease  he  had  authority  also  as  agent  for  the  plaintiff  to 
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bind  him  by  giving  the  firm  permission  to  remain  in  posses- 
sion after  tlie  expiration  of  the  demised  term,  and  that  as  sucli 
permission  was  evidenced  by  the  letter  which  was  excluded 
at  tlie  trial,  tlie  ruling  in  that  respect  was  erroneous.  It  is 
now  admitted  on  all  sides  that  both  of  these  questions  have 
disappeared  from  the  case,  and,  hence,  the  reason  for  the 
former  decision  of  this  court  has  disappeared  also.  When 
this  case  came  here  on  the  former  appeal  the  appellate  court 
below  had  decided  twice  that  this  case  was  not  within  the 
principle  of  McKay  v.  Mmnford  {supra).  This  court  did 
not  question  the  correctness  of  that  proposition ;  on  the  con- 
trary, it  acquiesced  in  it,  and  went  still  farther  and  stated  the 
proposition  quoted,  and  which  if  followed  now  would  require 
an  affirmance  of  the  judgment,  and  I  think  it  ought  to  be 
affirmed,  since  the  equity  and  justice,  andj  as  it  seems  to  m^, 
the  law  of  the  case,  were  on  the  side  of  the  plaintiff. 

Gray,  Hmght  and  Martin,  JJ.,  concur  with  Cullen,  J. ; 
Parker,  Ch.  J.,  concurs  with  O'Brien,  J. ;  Werner,  J., 
absent. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  «. 
Augustus  Loomis,  Appellant. 

1.  Crimes — Evidence  of  One  Crime  Incompetent  to  Establish 
Guilt  op  Another.  That  portion  of  a  conversation,  in  which  a  defend- 
ant who  has  confessed  therein  his  guilt  of  the  crimes  of  hurglary  and 
larceny,  which  admits  his  guilt  of  another  burglary  not  charged  in  the 
indictment,  is  incompetent  evidence  to  establish  the  former  crimes  where 
there  is  no  legal  conection  between  them  and  the  latter  burglary,  and  there 
is  nothing  in  the  convci'sation  which  renders  it  impossible  for  the  prosecu- 
tion to  prove  his  confession  of  the  crimes  charged  without  also  proving 
what  he  said  about  the  crime  not  charged;  and  its  admission  under  ob- 
jection and  exception  constitutes  reversible  error. 

2.  Exceptions  to  General  Rule.  The  whole  of  a  conversation  in 
which  a  defendant  confesses  his  guilt  of  a  crime  charged,  although  that 
confession  may  constitute  only  a  part  of  such  conversation,  is  competent 
in  three  classes  of  cases.  1.  Those  in  which  the  confession  of  guilt  is 
coupled  with  exculpatory  or  extenuating  statements.    2.  Those  in  which 
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a  confession,  relevant  and  competent  as  to  the  crime  charged,  is  not  ren- 
dered inadmissible  because  It  also  necessarily  relates  to  another  crime. 
8.  Those  in  which  each  part  of  a  conversation  is  so  essentially  interwoven 
with  every  other  part  that  a  confession  of  the  crime  charged  cannot  be 
proven  without  admitting  evidence  of  the  whole  transaction;  but  in  such 
a  case  the  extraneous  matter,  if  it  tends  to  incriminate  the  defendant, 
should  not  be  taken  as  substantive  fact,  and  should  only  go  to  the  Jury 
under  cautionary  instructions  from  the  court. 
PeopU  V.  Loomis,  76  App.  Div.  243,  reversed. 

(Argued  April  7,  1904;  decided  May  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  18,  1902,  which  affirmed  a  judgment  of  the  Madi- 
son County  Court  entered  upon  a  verdict  convicting  the 
defendant  of  the  crimes  of  burglary  in  the  third  degree  and 
of  grand  larceny  in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  ttie  opinion. 

G.  P,  Pudney  for  appellant.  It  was  error  and  improper 
to  sliow  that  the  defendant  was  guilty  of  another  oiiense,  that 
is,  the  burglary  of  the  house  of  Mrs.  Lewis.  {People  v.  CrapOy 
70  N.  Y.  288 ;  People  v.  McLaughlin,  150  N.  Y.  386 ;  People 
Y,  Place,  157  N.  Y.  584;  PeopU  v.  Fitzgerald,  156  N.  Y. 
261;  Peoplex.  Ilurlhurt,  92  Hun,  46;  People  v.  Cbr^,148 
N.  Y.  489 ;  PeopU  v.  ISharp,  107  N.  Y.  427 ;  Pierson  v. 
People,  79  N.  Y.  435  ;  Copperman  v.  People,  56  N.  Y.  501 ; 
Mayor,  etc.,  v.  People,  80  N.  Y.  364.) 

M.  11.  Kiley,  District  Attorney,  for  respondent.  The  evi- 
dence of  the  witness  Frank  Yosburg,  where  he  gives  the  con- 
versation in  which  defendant  admitted  that  he  was  one  of  tlie 
parties  who  committed  the  burglary  and  larceny,  and  in  tlie 
same  conversation  admitted  the  burglary  of  the  Lewis  house, 
was  competent.  {Hope  v.  People,  83  N.  Y.  418 ;  People  v. 
Van  TaeaeL  156  N.  Y.  561 ;  People  v.  Murphy,  135  N.  Y. 
450 ;  People  v.  Place,  157  N.  Y.  584 ;  People  v.  McLaugh- 
lin, 150  N.  Y.  365.) 
26 
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Werner,  J.  The  defendant  appeals  from  a  judgment 
affirming  his  conviction  under  both  counts  of  an  indictment 
charging  him  with  the  crimes  of  burglary  and  larceny,  alleged 
to  have  been  committed  on  the  17th  day  of  September,  1898, 
in  the  town  of  Eaton  and  county  of  Madison.  There  is  no 
controversy  over  the  fact  that  the  crimes  of  burglary  and  lar- 
ceny were  committed  by  some  one,  at  or  about  the  time  stated 
in  the  indictment,  upon  certain  premises  owned  hy  John  E- 
Smitli  and  Son  in  the  town  and  county  named.  The  question 
that  was  vigorously  contested  upon  the  trial  was  whether  the 
defendant  was  one  of  the  perpetrators  of  these  crimes,  and 
upon  this  issue  a  jury  has  found  the  defendant  guilty. 

There  are  many  exceptions  to  rulings  in  receiving  and 
rejecting  evidence  that  are  now  relied  upon  by  the  defendant 
as  presenting  sufficient  grounds  for  the  reversal  of  this  judg- 
ment. A  careful  examination  of  the  record  has  led  us  to  the 
conclusion  that  the  only  exception  in  the  case  which  we  can- 
not disregard  as  technical  and  unsubstantial  under  section  542 
of  the  Code  of  Civil  Procedure,  is  the  one  relating  to  defend- 
ant's alleged  confession  of  a  crime  not  charged  in  the  indict- 
ment. Upon  the  direct  case  for  the  prosecution,  a  witness 
named  Vosburg  was  permitted  to  testify  that  the  defendant 
confessed  that  he  was  one  of  the  perpetrators  of  the  burglary 
and  larceny  charged  in  the  indictment,  as  well  as  a  burglary 
committed  upon  the  premises  of  one  Mrs.  Lewis.  The  evi- 
dence relating  to  the  Lewis  burglary  was  given  in  response  to 
a  direct  question  asked  by  the  district  attorney,  and  was 
objected  to  by  defendant's  counsel  as  incompetent,  improper 
and  immaterial,  because  it  tended  to  prove  a  separate  and  dis- 
tinct crime  not  charged  in  the  indictment. 

The  district  attorney  contends  that  the  evidence  of  the 
defendant's  confession  of  complicity  in  the  Lewis  burglary 
was  competent,  not  only  because  it  was  part  of  the  conversa- 
tion in  which  he  confessed  his  guilt  of  the  crimes  charged  in 
the  indictment,  but  because  the  crimes  confessed  were  part  of 
a  series  of  crimes  said  to  have  been  committed  by  the  defend- 
ant in  concert  with  others,  pursuant  to  a  common  plan  or 
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scheme.  Counsel  for  the  defendant,  on  the  other  liand,  relies 
upon  the  general  rnle  that  evidence  of  one  crime  is  inadmis- 
sible to  prove  guilt  of  another  and  wholly  distinct  crime. 
This  general  rule  is  so  thoroughly  settled  and  so  commonly 
understood  tliat  without  discussion  thereof  we  pass  at  once  to 
the  consideration  of  the  circumstances  which,  it  is  claimed, 
except  the  case  at  bar  from  its  operation. 

It  is  said  that  a  series  of  burglaries  and  larcenies  had  been 
committed  in  the  county  of  Madison  and  vicinity,  at  about  the 
same  time  as  the  crimes  charged  in  the  indictment,  by  a 
"  gang  "  of  which  the  defendant  was  a  member,  and  that  evi- 
dence of  all  or  any  of  these  crimes  was,  therefore,  competent  to 
establish  the  defendant's  guilt  of  the  crimes  charged.  The  diffi- 
culty with  this  contention  is  that  it  is  not  borne  out  by  the 
facts  of  record.  Beyond  the  reference  to  the  Lewis  burglary 
in  the  defendant's  alleged  confession  to  Yosburg,  there  is 
nothing  in  the  evidence  to  justify  the  assertion  of  the  learned 
district  attorney,  that  other  burglaries  had  been  committed 
in  that  neighborhood,  or  that  the  finger  of  suspicion  was 
pointed  at  the  defendant  in  connection  therewith.  Nor  is 
there  any  evidence  that  the  burglary  and  larceny  charged  in 
the  indictment  were  in  the  slightest  degree  connected  with 
the  Lewis  burglary.  It  may  be  that  the  stolen  goods 
recovered  by  the  officers  of  the  law  were  identified  as  belong- 
ing to  diflEerent  owners,  and  while  that  may  prove  that  several 
burglaries  or  larcenies  had  been  committed,  it  does  not 
establish  such  a  connection  between  these  separate  crimes  as 
to  make  evidence  of  one  competent  upon  the  trial  of  another. 
If  A  steals  a  horse  from  one  person,  and  a  cow  from  another, 
the  fact  that  both  animals  are  found  in  the  tliief's  possession 
does  not  make  it  competent  to  prove  that  the  accused  was 
guilty  of  stealing  tlie  cow,  by  showing  that  he  stole  the  liorse. 
That  is  precisely  the  logic  applicable  to  the  case  at  bar.  '  The 
burglary  and  larceny  charged  in  the  indictment,  and  the 
Lewis  burglary,  are  entirely  separate  and  distinct  crimes,  and 
yet  proof  of  one  is  relied  upon  in  part  to  secure  a  conviction 
of  the  other.     The  case  of  Hope  v.  J^eople  (83  N.  Y.  418), 
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cited  for  the  prosecution,  not  only  illustrates  the  principle 
which  justifies  the  reception  of  evidence  tending  to  prove  a 
crime  not  charged,  if  it  is  relevant  and  material  upon  the  one 
that  is  charged,  but  it  also  serves  to  show  the  utter  misappli- 
cation of  the  principle  to  the  case  at  bar.  In  the  ITope 
case,  the  plaintiff  in  error  was  tried  upon  an  indictment  charg- 
ing him  with  robbery  in  the  first  degree.  The  robbery  was 
committed  by  a  band  of  masked  men,  who  took  from  the 
janitor  of  a  bank  the  key  thereof,  and  immediately  thereafter 
burglarized  the  bank.  It  was  held  that  proof  of  the  burglary 
was  competent,  because  it  tended  to  show  (1)  that  the  rob- 
bery was  part  of  a  prior  scheme  to  rob  the  bank  to  which  the 
accused  was  a  party,  and  (2)  that  the  evidence  tended  to  show 
that  the  same  persons  who  were  identified  as  having  partici- 
pated in  the  burglary  were  also  guilty  of  the  robbery.  In 
the  case  at  bar  there  is  evidence  of  two  distinct  burglaries 
having  no  connection  of  time,  place  or  circumstance,  and  no 
relation  to  each  other  except  that  the  defendant  is  said  to  have 
been  engaged  in  the  commission  of  both.  The  contrast 
between  the  Hope  case  and  the  case  at  bar  is  so  marked  that 
further  discussion  or  citation  of  authority  upon  this  point 
seems  superfluous. 

It  is  further  claimed  by  the  learned  district  attorney  that 
Vosburg's  narration  of  defendant's  confession  of  the  Lewis 
burglary  was  competent,  because  it  was  a  part  of  the  same 
conversation  in  which  defendant  admitted  his  connection  with 
the  crimes  charged  in  the  indictment,  and  Abbott's  Criminal 
Trial  Brief  (p.  452)  and  State  v.  Underwood  (75  Mo.  236)  are 
cited  as  authority  for  this  contention.  Abbott,  in  the  work 
referred  to,  says:  "If  the  accused,  in  the  same  conversation 
or  communication,  confessed  not  only  the  crime  charged,  but 
another  offense  also,  the  confession  of  the  offense  charged  is 
not  thereby  rendered  inadmissible,  but  if  that  part  be  compe- 
tent the  prosecution  has  a  right  to  prove  the  whole."  It  is 
to  be  noted,  however,  that  the  authorities  cited  by  the  learned 
author  very  materially  qualify  his  broad  assertion.  In  State 
v.   TJiid^rwood  {sxtjpra)  the  charge  was  murder  in  the  first 
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degree.  The  proBecution  was  permitted  to  show  that  the 
accused  had  said  that  certain  marks  npon  his  pistol  indicated 
the  number  of  men  he  had  killed  and  one  of  the  marks  was 
for  the  deceased.  This  cogent  and  connected  evidence  does 
not,  as  it  seems  to  us,  support  the  broad  dictum  in  the  opin- 
ion, to  the  effect  that  the  confession  of  a  homicide  and  another 
crime  in  the  same  conversation,  makes  evidence  of  both  com- 
petent, and  it  will  be  observed,  moreover,  that  the  court  in  that 
case  took  occasion  to  add  that  "  it  was  impossible  to  separate 
that  portion  of  the  conversation  of  the  prisoner  relating  to  the 
particular  offense  from  that  portion  of  the  conversation  relating 
to  another  offense."  Another  case  cited  by  Abbott  is  Oore  v. 
People  (162  111.  259),  but  there  it  was  distinctly  held  that  a 
"  confession  by  the  accused  of  a  crime  other  than  that  charged 
in  the  indictment,  while  not  admissible  as  a  substantive  fact, 
may,  when  not  Beparahle  froirh  a  competent  confession^  go  to 
the  jury,  under  cautionary  directions  from  the  court."  It  is 
also  clear  that  the  authorities  referred  to  in  State  v.  Under- 
wood {supra)  do  not  support  the  contention  made  for  the 
prosecution  in  the  case  at  bar.  In  Barbour's  work  on  Crim- 
inal Law  (Vol.  2,  p.  462)  the  learned  author  says :  "  In  all 
cases  the  whole  of  the  confession  should  be  given  in  evidence, 
for  it  is  a  general  rule  that  the  whole  of  the  account  which  a 
party  gives  of  a  transaction  must  be  taken  together,  and  his 
admission  of  a  fact  disadvantageous  to  himself  shall  not  be 
received,  without  receiving  at  the  same  time  his  contempo- 
raneous assertion  of  a  fact  favorable  to  him,  not  merely  as 
evidence  that  lie  made  such  assertion,  but  admissible  evidence 
of  the  matter  thus  alleged  by  him  in  his  defense."  To  the 
same  effect  are  Greenleaf  on  Evidence  (Vol.  1,  sec.  218) ;  Bex 
V.  Cleeves  (4  Car.  &  Payne  N.  C.  354),  and  State  v.  Carlisle 
(57  Mo.  102). 

Thus  we  see  that  in  three  classes  of  cases  it  may  be  neces- 
sary or  proper  to  take  as  evidence  the  whole  of  a  conversation 
in  which  a  defendant  confesses  his  guilt  of  the  crime  charged, 
although  that  confession  may  constitute  only  a  part  of  such 
conversation.     The  first  class  embraces  those  cases  in  which 
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the  confession  of  guilt  is  coupled  with  exculpatory  or  extenu- 
ating statements.  The  second  class  includes  those  cases  in 
which  a  confession,  relevant  and  competent  as  to  the  crime 
charged,  is  not  rendered  inadmissible  because  it  also  necessarily 
relates  to  another  crime.  In  the  third  class  are  the  cases  in 
which  each  part  of  a  conversation  is  so  essentially  interwoven 
with  every  other  part  that  a  confession  of  the  crime  charged 
cannot  be  proven  without  admitting  evidence  of  the  whole 
transaction ;  but  in  such  a  case  the  extraneous  matter,  if  it 
tends  to  incriminate  the  defendant,  should  not  be  taken  as  a 
substantive  fact,  and  should  only  go  to  the  jury  under  caution- 
ary instructions  from  the  court. 

The  mere  statement  of  these  exceptions  to  the  general  rule, 
that  evidence  of  one  crime  may  not  be  used  to  establish 
guilt  of  another,  very  clearly  indicates  that  the  case  at  bar 
does  not  fall  within  either  of  them.  There  was  no  legal  con- 
nection between  the  Lewis  burglary  and  the  crimes  charged 
in  the  indictment.  Nor  was  there  anything  in  the  nature  of 
the  conversation  between  Yosburg  and  the  defendant  which 
rendered  it  impossible  to  prove  the  latter's  alleged  confession 
of  the  crimes  charged  without  also  proving  what  he  said 
about  the  Lewis  burglary.  On  the  contrary,  a  simple  state- 
ment from  the  district  attorney  that  he  desired  only  tliat 
portion  of  the  convei'sation  whicli  related  to  the  crimes  charged 
would  have  eliminated  everytliing  else  without  the  slightest 
injury  to  his  case.  Not  only  was  this  salutary  and  necessary 
precaution  wholly  omitted,  but  in  the  most  explicit  language 
the  district  attorney  directly  called  forth  the  forbidden  evi- 
dence, and  the  court  received  it.  notwithstanding  the  proper 
objection  and  exception  of  defendant's  counsel.  We  cannot 
say  that  the  error  thus  committed  did  not  affect  the  sub- 
stantial rights  of  the  defendant.  It  may  be  that  he  would 
have  been  convicted  without  the  evidence  of  his  confession  of 
the  Lewis  burglary,  but  it  is  enough  to  say  that  it  may  also 
have  been  sufficient  to  resolve  against  him  any  reasonable 
doubt  that  might  previously  have  been  entertained  as  to  his 
guilt. 
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The  judgment  of  conviction  herein  should  be  reversed  and 
a  new  trial  granted. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
CuLLEN,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 


The  Standard  Trust  Company,  as  Executor  of  Alfred  M. 
Perrin,  Deceased,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company  et  al..  Appellants. 

1.  Appkal  —  Power  op  Trial  Court  to  Grant  Additional  Allow- 
ances. Where  the  trial  court  has  the  power  to  grant  an  additional  allow- 
ance the  exercise  of  such  power  is  not  subje<!t  to  review  upon  appeal;  but 
the  question  as  to  whether  it  had  the  power  to  grant  any  additional 
allowance  is  a  question  of  law  reviewable  in  the  Court  of  Appeals. 

2.  Trial  Courts  Have  No  Power  to  Grant  Additional  Allow- 
ances IN  Every  Case  —  Code  Civ.  Pro.  §  8253.  Where  an  answer  has 
been  interposed  in  a  negligence  action  which,  under  a  stipulation  by  the 
defendant  upon  the  trial,  is  withdrawn  and  the  only  question  left  for  the 
determination  of  the  court  is  the  amount  to  be  assessed  for  damages, 
the  court  has  no  power,  under  section  3253  of  the  Code  of  Civil  Pro- 
cedure, to  grant  an  additional  allowance,  even  assuming  that  the  case  is 
to  be  treated  as  fully  contested,  unless  it  is  *'fiAfSic\i\\,  and  extraordinary;" 
and  where  it  appears  that  it  does  not  involve  the  examination  and  con- 
sideration of  difficult  questions  of  law,  or  trouble  with  reference  to  making 
the  necessary  proof,  it  cannot  be  so  regarded,  and  an  order  granting  such 
allowance  must  be  reversed. 

Standard  Tnut  Co.  v.  N.  Y,  C.  A  E.  R.  R.  R,  Co.,  ^  App.  Div.  615. 
reversed. 

(Argued  April  26,  1904;  decided  May  3,  1904.) 

Appeal  from  so  much  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  second  judicial  depart- 
ment, entered  November  27,  1903,  as  affirms  tliat  part  of  a 
judgment  in  favor  of  plaintiff  which  includes  an  additional 
allowance  of  $2,000  to  the  plaintiff's  attorney. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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John  F.  Brenncm  and  Charles  C.  Paulding  for  appellant. 
The  appeal  is  properly  before  the  court.  {Smith  v.  L.  V,  i?. 
H.  Co.,  77  App.  Div.  47;  //.  F.  Ins.  Co,  v.  G.  F.  Ins.  Co., 
138  K  T.  252 ;  City  of  Buffalo  v.  i?.,  L.  &  W.  E.  R.  Co., 
176  N.  r.  308;  Altman  v.  HofeUer,  152  N.  T.  498.)  No 
allowance  should  have  been  granted.  (Code  Civ.  Pro.  §  3253 ; 
Smith  V.  Z.  V.  R.  li.  Co.y  77  App.  Div.  47.) 

Paul  F.  Be  Fere,  J.  Addison  Young  and  William  A. 
Moore  for  respondent.  The  appeal  should  be  dismissed  for 
the  reason  that  the  Court  of  Appeals  is  without  jurisdiction  to 
review  the  sole  question  sought  to  be  presented  thereby,  viz., 
the  granting  of  the  extra  allowance  in  this*  case.  (Code  Civ. 
Pro.  §  3253 ;  Oshork  v.  Greene,  161  N.  Y.  353 ;  Matter  of 
Westerfdd,  163  N.  Y.  209  ;  Sentenis  v.  Zadew,  140  N.  Y. 
463 ;  Proctor  v..  Soulier,  8  App.  Div.  69 ;  Wilier  v.  Wil- 
liams, 4  App.  Div.  444 ;  M.  B.  Co.  v.  L.  S.  Co.,  92  Ilun,  52 ; 
Gorham  v.  Innis,  115  N.  Y.  87 ;  AUen  v.  Stevens,  161  N.  Y. 
122 ;  IL  F.  Ins.  Co.  v.  G.  F.  Ins.  Co.,  138  K  Y.  252.)  The 
case  itself  was  "  difficult  and  extraordinary  "  within  the  terms 
of  the  statute,  and  the  granting  of  the  allowance  was  mani- 
festly proper  and  should  bo  sustained.  {Bimon  v.  N.  Y.  C. 
c6  n.  R.  R.  R.  Co.,  172  N.  Y.  602 ;  LeifUr  v.  B.  77.  R.  R. 
Co.,  53  App.  Div.  443;  Boyd  v.  N.  Y.  C  R.  R.  Co.,  6  Civ. 
Pro.  Eep.  222 ;  Klegg  v.  Aiken,  8  Civ.  Pro.  Eep.  249.) 

t 
Haight,  J.  This  action  was  brought  to  recover  damages 
for  the  negligently  causing  the  death  of  the  plaintiff's  testator, 
which  resulted  from  a  collision  between  trains  in  the  Park 
avenue  tunnel  in  the  city  of  New  York.  The  trial  of  this 
action  succeeded  that  of  a  number  of  other  similar  actions 
based  upon  the  same  collision.  Upon  the  commencement  of 
the  trial  it  was  stipulated  on  the  part  of  the  attorneys  for  the 
defendant  that  the  accident  which  resulted  in  the  death  of  the 
plaintiff's  testator  was  caused  by  the  negligence  of  the 
employees  of  the  defendant  and  without  contributory  negli- 
gence on  the  part  of  the  decedent.    After  this  stipulation  was 
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entered  upon  the  minutes  the  trial  proceeded  for  the  purpose  of 
determining  the  amount  of  damages  that  tlie  plaintiflE  liad  suf- 
fered, resulting  in  a  verdict  of  the  jury  for  the  sum  of  seventy- 
five  thousand  dollars.  To  this  the  trial  court  awarded  the  plain- 
tiff's attorney  an  additional  allowance  of  two  thousand  dollars. 
It  is  contended  on  behalf  of  the  respondent  that  this  court 
has  no  power  to  review  the  judgment  as  to  the  additional 
allowance,  for  the  reason  that  such  allowance  was  discretion- 
ary with  the  trial  court.  It  is  quite  true  that  this  court  lias 
no  power  to  review  discretionary  orders,  and,  consequently,  in 
so  far  as  the  trial  court  had  the  power  to  grant  an  additional 
allowance,  its  exercise  of  such  power  is  not  subject  to  review 
here ;  but  the  question  as  to  whether  the  trial  court  had  the 
power  or  authority  to  grant  any  additional  allowance  is  a 
question  of  law  subject  to  review  in  this  court.  This  was 
expressly  held  in  the  case  of  Hanover  F,  Lis,  Co,  v.  Ger- 
mania  F.  Ins.  Co,  (138  N.  Y.  252)  and  in  Conaughty  v.  Sara- 
toga County  Bank  (92  N.  T.  401).  We  are  thus  brought  to 
a  consideration  of  the  provisions  of  section  3253  of  the  Code 
of  Civil  Procedure.  It,  among  other  things,  provides  that 
"  in  a  difficult  and  extraordinary  case  (where  a  defense  has 
been  interposed  in  an  action)  *  *  *  the  court  may  also, 
in  its  discretion,  award  to  any  party  a  further  sum,"  not 
exceeding  five  per  centum,  etc.  It  will  be  observed  that, 
under  the  provisions  of  this  statute,  the  case  must  be  both 
difficult  and  extraordinary,  and  also  that  it  must  be  a  case  in 
which  there  was  a  defense  interposed.  If  the  case  lacks  either 
of  these  three  requirements  it  is  not  brought  within  the  pro- 
visions of  the  Code,  and,  consequently,  the  court  would  have 
no  power  to  make  an  additional  allowance.  In  the  case  under 
consideration  it  appears  that  an  answer  had  been  interposed, 
but  under  the  stipulation  read  upon  the  trial  the  answer  was 
in  effect  withdrawn,  so  that  the  only  question  left  for  the 
determination  of  the  court  was  the  amount  that  should  be 
assessed  as  damages.  Had  timely  notice  of  this  stipulation 
been  given  to  tlie  plaintiff,  it  could  not  well  have  been  con- 
tended that  the  case  had  a  defense  necessitating  a  trial.     It 
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is,  however,  contended  on  behalf  of  the  respondent  that  it 
did  not  know  that  it  was  the  intention  of  the  defendant  to 
stipulate  that  it  was  liable  for  the  damages  suffered  and  that, 
consequently,  the  plaintiff  had  to  prepare  the  case  for  trial 
upon  the  question  of  defendant's  liability.  For  the  purpoees 
of  this  case  we  shall  assume,  but  without  so  deciding,  that  the 
respondent's  contention  makes  a  difference  and  that  the  case 
is  to  be  treated  as  one  in  which  the  answer  had  not  been 
withdrawn  or  the  liability  of  the  defendant  admitted.  We 
are  then  brought  to  a  consideration  of  the  meaning  of  the 
words  "difficult  and  extraordinary."  We  think  these  are 
words  of  limitation  and  that  the  practice  of  making  an 
additional  allowance  in  every  case  cannot  be  sanctioned. 
In  construing  this  phrase  we  must  give  to  the  words 
"difficult  and  extraordinary"  their  usual  and  accepted 
meaning.  A  general  rule  specifying  the  precise  limitation 
that  they  impose  upon  the  power  of  courts  to  grant  an  addi- 
tional allowance  may  be  difficult  to  formulate,  but  their  appli- 
cation to  the  facts  of  a  particular  case  when  presented  is  not 
troublesome.  A  negligence  case  may  arise  which  may  be  so 
difficult  and  extraordinary  as  to  bring  it  within  the  provisions 
of  the  statute,  but  ordinarily  they  are  neither  difficult  nor 
extraordinary.  Indeed,  tliey  are  the  most  common  and 
numerous  of  any  class  of  cases  which  we  have  in  court.  In 
the  case  under  consideration  the  death  of  the  testator  was 
caused  from  a  collision  between  two  trains  under  circum- 
stances in  which  negligence  would  be  presumed  on  the  part 
of  the  employees  of  the  defendant  upon  showing  the  fact  of 
the  collision.  There  was  no  difficult  question  of  law  to  be 
examined  or  considered,  or  trouble  with  reference  to  making 
the  necessary  proof,  and  we  think  the  case  was  not  one  in 
which  the  trial  court  had  the  power  to  grant  any  additional 
allowance  whatever.  It  follows  that  so  much  of  the  judg- 
ment as  is  appealed  from  should  be  reversed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Werner, 
JJ.,  concur ;  Gray,  J.,  not  sitting. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York  ex  rel.  Henry 
Berlinger,  Appellant,  v.  James  L.  Wells  et  aL,  Com- 
posing the  Board  of  Taxes  and  Assessment  of  the  Citj 
of  New  York,  Respondents. 

Appeal — Mistrial.  Proceedings  to  review  upon  appeal  vary  with 
the  nature  of  the  trial,  and  where  the  return  to  the  Court  of  Appeals 
shows  such  irregularity  of  practice  as  to  amount  to  a  mistrial,  the  only 
way  to  avoid  injustice  is  to  reverse  the  orders  of  both  courts  below  and 
direct  a  trial  which  the  law  can  recognize.  The  practice  pursued  upon 
the  trial  of  the  issues  of  fact  raised  by  an  alternative  writ  of  mandamus 
and  the  return  thereto  considered,  and  held  to  amount  to  a  mistrial. 

People  ex  rel.  Berlinger  v.  Wells,  85  App.  Div.  378,  reversed. 

(Argued  April  25,  1904;  decided  May  8,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
13,  1903,  which  reversed  au  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel  the 
defendants  to  reinstate  the  relator  as  chief  clerk  in  the  depart- 
ment of  taxes  and  assessments  in  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  J.  Skinner^  George  P.  Heimherger  and  Ile^iry  S.  J. 
Flynn  for  appellant.  The  order  of  the  Appellate  Division 
having  reversed  an  order  deemed  a  judgment  entered  upon  a 
determination  in  the  trial  court  it  must  be  assumed  that  the 
final  order  or  judgment  was  reversed  for  errors  of  law  only, 
it  not  appearing  by  the  order  of  the  Appellate  Division  that 
the  reversal  was  upon  the  facts.  (Code  Civ.  Pro.  §§  1338, 
2082 ;  Colly  v.  Town  of  Day,  177  N.  Y.  548 ;  Ilhickel  v. 
Stevens,  165  N.  Y.  171 ;  Zannon  v.  Zynch,  160  N.  Y.  483  ; 
Bomeialer  v.  Forster,  154  N.  Y.  229.)  The  notice  of  excep- 
tion filed  by  defendants  was  not  sufficient  to  present  any  ques- 
tion of  law  which  justified  such  reversal,  and  was  insufficient 
to  present  any  question  of  law  whatever  for  review.  {Colby 
V.  Town  of  Day,  177  JS".  Y.  548 ;  DraTc^  v.  N,  Y.  I.  Mine, 
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156  N.  Y.  90.)  These  proceedings  upon  an  alternative  writ 
of  mandamus  after  issue  is  joined,  upon  the  facts  or  upon  the 
law,  are,  in  all  respects,  the  same  as  in  an  action.  {People  ex 
rel,  V.  KnoXy  79  N.  Y.  Supp.  989 ;  People  ex  rel.  Ging  v. 
Lyman^  46  App.  Div.  312 ;  People  ex  rel.  v.  Kearney ^  44 
App.  Div.  449;  People  ex  rel.  v.  Clausen^  74  App.  Div. 
217;  Frcmcis  v.  Tilyou^  26  App.  Div.  340;  ProvoH  v. 
McEnroe,  102  N.  Y.  650 ;  Gregory  v.  mw  York,  113  K  Y. 
416;  XertzY.  Peck,  113  K  Y.  222;  People  v.  iT.  H.  S. 
P.  Co,,  54  Hun,  354;  Mehrhof  v.  Woods,  39  N.  Y.  S.  E. 
180 ;  Auerhach  v.  Peetsch,  39  N.  Y.  S.  E.  211.) 

John «/".  Pelany,  Corporation  Counsel  {Theodore  Connoly 
and  William  B.  Crowell  of  counsel),  for  respondents.  The 
order  of  the  Appellate  Division  is  not  appealable  to  this  court. 
{People  ex  rel.  v.  Clausen,  163  N.  Y.  563.) 

Vann,  J.  In  August,  1898,  the  relator  was  appointed- 
chief  clerk  of  the  board  of  taxes  and  assessments  of  the  city 
of  New  York  and  assigned  to  the  borough  of  Manhattan.  lie 
assumed  the  office  and  performed  its  duties  until  May  Ist, 
1902,  when  he  was  discharged  by  said  board  without  a  hear- 
ing or  an  opportunity  for  explanation.  No  charges  were  pre- 
ferred against  him  and  no  reason  for  his  removal  was  entered 
in  the  records  of  the  board.  By  the  return  of  the  respondents 
to  an  alternative  writ  of  mandamus,  granted  to  review  their 
action  in  thus  removing  the  relator,  several  issues  of  fact  were 
raised  bearing  upon  the  question  whether  he  was  a  regular 
clerk  and  not  subject  to  summary  removal,  or  was  in  a  confi- 
dential position  with  reference  to  the  commissioners  and  could 
be  discharged  without  presentation  of  charges  or  expression 
of  reasons. 

By  consent  of  both  parties  the  issues  of  fact  were  tried 
before  the  court  without  a  jury,  but  upon  the  theory  that  the 
trial  justice  was  acting,  as  he  announced,  "as  if  there  were  a 
jury  present."  The  "  case  containing  exceptions  "  is  entitled 
"  Trial  Term,  Part  First ;  Before  lion.   Justice 
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and  a  jury."  At  the  close  of  the  evidence  the  counsel  for 
the  defendants  moved  for  the  direction  of  a  verdict  in  their 
favor,  but  the  motion  was  denied  and  an  exception  taken. 
The  trial  justice  then  gave  his  reasons  for  deciding  in  favor 
of  the  relator,  and  thereupon  the  defendants'  counsel,  after 
stating  without  dissent  from  any  one  that  this  announce- 
ment "  appears  in  place  of  a  verdict,"  moved  "  to  set  aside 
the  finding  of  fact  *  *  *  and  for  a  new  trial  under  sec- 
tion 999  of  the  Code."  The  motion  was  denied  and  an  excep- 
tion was  taken,  but  no  order  was  entered.  The  court  subse- 
quently prepared  and  signed  a  paper  entitled  "  Findings," 
which,  after  certain  recitals,  was  as  follows : 

"  First,  I  find  that  the  relator  was  a  regular  clerk  and  did 
not  occupy  a  confidential  position.  That  the  duties  he  was 
required  to  perform  were  not  secret.  That  the  relations  which 
existed  between  him  and  the  respondents  were  not  those  of 
trust  and  confidence.  That  none  of  the  duties  primarily  rest- 
ing on  the  respondents  were  delegated  to  the  relator.  That 
there  was  no  assumption  of  any  financial  responsibility  in 
connection  with  the  position  the  relator  occupied,  and  that 
the  performance  of  relator's  duties  did  not  involve  any  of 
the  elements  necessary  to  make  his  position  confidential. 

"  Second,  I  find  a  general  verdict  in  favor  of  the  relator 
and  against  the  respondents  on  all  the  questions  of  fact  raised 
by  the  mandamus  herein  and  the  return  thereto." 

There  was  no  conclusion  of  law  or  direction  for  judgment 
and  the  paper  contained  nothing,  aside  from  the  recital  as  to 
the  time  and  place  of  trial,  except  as  stated.  Exceptions  were 
filed  by  the  defendants  "  to  the  decision  or  findings  of  fact 
made  and  signed  herein  by,  etc." 

Upon  all  the  papers  and  proceedings,  including  "  the  find- 
ing of  fact  of  the  Hon.  ,  Justice  of  the 
Supreme  Court,"  the  relator  moved  at  Special  Term  for  a  per- 
emptory writ  of  mandamus  and  from  the  order  granting  said 
motion  the  defendants  appealed  to  the  Appellate  Division. 
Upon  the  hearing  of  the  appeal  the  order  was  reversed  and 
the  motion  for  a  peremptory  writ  was  denied,  but  no  new 
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trial  was  granted  and  the  order  of  reversal  did  not  state  that 
the  fjtcts  had  been  reviewed  or  that  the  order  of  the  Special 
Term  was  reversed  upon  a  question  of  fact. 

When  an  issue  is  joined  by  the  fiHng  of  a  return  to  an 
alternative  writ  of  mandamus,  the  proceedings  "upon  the 
facts  or  upon  the  law,  are,  in  all  respects,  the  same  as  in  an 
action,"  except  as  otherwise  expressly  prescribed  by  the  Code. 
(Code  Civ.  Pro.  §  2082.)  "  The  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadings  in  an  action  "  and  the 
final  order,  a  final  judgment  which  may  be  entered  and  dock- 
eted as  such.  (Id.)  "  An  issue  of  fact,  joined  upon  an  alter- 
native writ  of  mandamus,  must  be  tried  by  a  jury,  as  if  it  was 
an  issue  joined  in  an  action  *  *  *  unless  a  jury  trial  is 
waived,  or  a  reference  is  directed  by  consent  of  parties." 
(§  2083.) 

Owing  to  the  anomalous  practice  pursued  at  the  Trial  Term, 
such  confusion  has  arisen  that  a  review  upon  the  merits  is 
impossible  without  a  departure  from  established  precedents. 
The  learned  judges  of  the  Appellate  Division  held  that  the 
trial  was  before  the  court  without  a  jury,  and  that  the  paper 
signed  by  the  trial  justice  was  a  decision  by  the  court  of  the 
whole  issues  of  fact.  According  to  their  opinion,  which  forms 
no  part  of  the  record,  they  reversed  upon  a  question  of  fact, 
yet  as  they  did  not  say  so  in  their  order  the  statute  compels 
us  to  presume  that  the  reversal  was  upon  questions  of  law 
only.  (Code  Civ.  Pro.  §  1338.)  An  examination  of  the 
record  discloses  no  error  of  law,  as  distinguished  from  an 
error  in  practice,  but  it  also  shows  that  the  Appellate  Division 
had  the  right  to  reverse  upon  the  ground  that  the  facts  were 
found  against  the  weight  of  evidence.  If  they  had  stated  in 
their  order  that  they  reversed  for  this  reason,  we  could  not 
review  their  determination.  Therefore,  upon  the  theory  that 
the  facts  were  found  by  the  court,  as  such,  we  should  be  com- 
pelled to  reverse  the  order  of  the  Appellate  Division  and 
restore  that  of  the  Special  Term,  because  there  is  no  error  of 
law  disclosed  by  the  record  and  we  are  compelled  to  presume 
that  the  reversal  was  not  founded  upon  the  facts.     {Hinckel 


1904.]  People  ex  rel.  Berlinger  v.  Wells.  415 

N.  Y.  Rep.]  OpinioD  of  the  Court,  per  Vann,  J. 

V.  Stevens,  165  N.  Y.  171 ;  Spence  v.  Ham,  163  N.  Y. 
220.) 

On  the  other  hand,  if  the  decision  is  to  be  treated  as  the 
verdict  of  a  jury,  which  was  clearly  the  understanding  of  the 
parties  at  the  trial,  we  are  met  by  a  difficulty  of  a  like  nature. 
{Ileiiavie  v.  N.  Y,  C.  c6  //.  li,  R.  R.  Co.,  154  N.  Y.  278.) 
After  a  trial  before  a  jury  the  facts  cannot  be  reviewed  upon 
an  appeal  simply  from  the  judgment,  bjit  a  motion  for  a  new 
trial  must  be  made,  an  order  entered  and  an  appeal  taken 
from  the  order.  {Collier  v.  Colliiis,  172  IST.  Y.  99.)  While 
such  a  motion  was  made  and  denied  in  this  case,  no  order  was 
entered  and  of  course  no  appeal  from  sucli  an  order  was  taken 
to  the  Appellate  Division.  That  court,  therefore,  upon  this 
theory  of  the  trial,  was  without  jurisdiction  to  review  the 
facts  and  was  confined  to  questions  of  law,  of  which  there 
was  none  to  justify  a  reversal. 

In  the  effort  to  settle  the  facts  in  an  informal  way,  the 
practice  pursued  was  so  irregular  as  to  amount  to  a  mistrial. 
The  parties  regarded  the  trial  as  before  a  jury,  while  the 
Appellate  Division  regarded  it  as  before  the  court.  By  the 
final  action  of  the  trial  justice  it  was  treated  as  in  the  nature 
of  both,  for  he  found  the  facts  as  a  judge  and  a  verdict  as  a 
jury.  The  case  was  moved  at  a  Trial  Term  and  a  jury  was  in 
attendance,  but  none  was  impaneled.  While  the  trial  pro- 
ceeded as  if  a  jury  were  present,  no  verdict  was  even  in  form 
directed  and  there  was  no  effort  to  make  the  record  appear  as 
if  a  verdict  had  been  rendered  by  a  jury,  as  is  sometimes  done 
by  consent.  A  court  never  finds  a  verdict,  although  it  may 
direct  one.  The  evidence  of  a  verdict  is  the  entry  thereof  in 
the  minutes  of  the  clerk,  but  no  such  entry  was  made  in  this 
case.  The  evidence  of  a  decision  of  an  action  by  the  court  is 
a  paper  signed  by  the  trial  judge  stating  the  facts  found  or 
the  conclusion  reached  and  the  relief  awarded.  The  paper 
signed  in  this  case  stated  certain  facts  as  found  and  then  found 
"a  general  verdict  in  favor  of  the  relator."  It  is  impossible 
to  clearly  determine  what  this  nondescript  dish  is,  for  it  is 
part  fish  and  part  fowl,  and,  hence,  we  conclude  that  the  trial 
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was  irregular  and  illegal.  As  the  proceedings  to  review  vary 
with  the  nature  of  the  trial,  confusion  in  the  practice  upon 
the  appeal  was  almost  inevitable  and  the  only  way  to  avoid 
injustice  is  to  reverse  the  orders  of  both  courts  below  and 
direct  a  trial,  for  none  has  yet  been  had  that  the  law  can 
recognize,  with  costs  to  abide  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  IIaiqht  and 
Werner,  JJ.,  concur. .  ' 

Orders  reversed,  etc. 


In  the  Matter  of  the  Petition  of  Kirstine  M.  Andersen, 
Appellant,  for  the  Appointment  of  Commissioners  to 
Assess  Damages  to  Her  Property  from  a  Change  of  Grade 
of  Jefferson  Place  in  the  Town  of  Eastchester, 
Eespondent. 

,  1.  Highways — Damages  for  Change  of  Grade  —  Retroactive 
Effect  of  L.  1903,  Ch.  610.  Chapter  610,  Laws  of  1903,  relating  to 
damages  for  change  of  grade  of  a  highway  **  in  any  town  in  which  a 
highway  Jms  been  or  hereafter  shall  be  repaired,"  expresses  in  unmis- 
takable language  an  intention  of  the  legislature  to  make  it  retroactive, 
and  an  owner  abutting  on  a  street  the  grade  of  which  had  been  changed 
before  its  passage  is  entitled  to  recover  damages  as  provided  therein. 

2.  Appeal — Constitutional  Question  Not  Raised  Below.  The 
constitutionality  of  a  statute  will  not  be  considered  by  the  Court  of 
Appeals  unless  the  question  is  raised  below. 

8.  Policy  of  Legislature  Not  Reviewable.  A  suggestion  that 
specified  legislation  is  ill-advised  should  be  addressed  to  the  legislature, 
not  to  the  Court  of  Appeals. 

Matter  of  Andersen,  91  App.  Div.  563,  reversed. 

(Submitted  April  26,  1904;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  18,  1904,  which  reversed  an  order  of  Special  Term 
appointing  commissioners  in  the  proceeding  herein. 

This  proceeding  involves  the  construction  of  chapter  610 
of  the  Laws  of  1903,  which  amends  tlie  Highway  Law  hj 
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inserting  therein  a  new  section,  known  as  section  11a,  which 
reads  as  follows : 

"§lla.  Damages  for  change  of  grade.  In  any  town  in 
whicli  a  highway  has  been  or  hereafter  shall  be  repaired, 
graded  and  inaciulamized  from  curb  to  curb  by  the  authorities 
of  the  town  in  accordance  with  the  provisions  of  section  sixty- 
nine  of  chapter  six  hundred  and  eighty-six  of  the  laws  of 
eighteen  hundred  and  ninety-two,  the  owner  or  owners  of  the 
land  adjacent  to  the  said  highway  shall  be  entitled  to  recover 
frorii  the  town  the  damage  resulting  from  any  change  of 
grade.  A  person  claiming  damages  from  such  change  of  grade 
must  present  to  the  town  board  of  such  town  a  verified  claim 
therefor.  The  board  may  agree  with  such  owner  upon  the 
amount  of  damages  to  be  allowed  him.  If  no  agreement  be 
made  within  thirty  days  after  the  presentation  of  the  claim, 
the  person  presenting  it  may  apply  to  the  supreme  court  for 
the  appointment  of  three  commissioners  to  determine  the  com- 
pensation to  which  he  is  entitled.  !Notice  of  the  application 
must  be  served  upon  the  supervisor  of  the  town  at  least  ten 
days  before  tlie  hearing  thereof.  All  proceedings  subsequent 
to  the  appointment  of  commissioners  shall  be  taken  in  accord- 
ance with  the  provisions  of  the  condemnation  law  so  far  as 
applicable.  Such  town  board,  or  such  commissioners,  shall, 
in  determining  the  compensation,  consider  the  fair  value  of 
the  work  done,  or  necessary  to  be  done,  in  order  to  place  the 
claimants'  lands,  or  buildings,  or  both,  in  the  same  relation  to 
the  changed  grade  as  they  stood  to  the  former  grade,  and 
make  awards  accordingly,  except  that  said  board  or  said  com- 
missioners may  make  an  allowance  for  benefits  derived  by  the 
claimant  from  such  improvement.  The  amount  agreed  upon 
for  such  damages,  or  the  award  therefor  together  with  the 
costs,  if  any  allowed  to  the  claimant,  shall  be  a  charge  against 
such  town  and  the  supervisor  shall  pay  the  same,  if  there  be 
sufficient  funds  in  his  hands  available,  and  if  not,  the  town 
board  shall  borrow  money  for  the  payment  thereof,  or  issue 
certificates  of  indebtedness  therefor." 
27 
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Alfred  E.  Smith  for  appellant.  Chapter  610  of  the  Laws 
of  1903  is  retroactive.     {Matter  of  Borup^  89  App.  Div.  184.) 

hdoc  N.  Mills  and  Henry  TT.  Smith  for  respondents. 
Chapter  610,  Laws  of  1903,  should  not  be  given  retroactive 
effect,  but  should  be  construed  to  permit  the  recovery  of  dam- 
ages only  for  changes  of  grade  made  subsequently  to  its  enact- 
ment. {Town  of  Ilempatead  v.  City  of  New  York^  52  App. 
Div.  182;  Fries  v.  N.  Y.  &  IL  R.  R,  R.  Co.,  169  K  Y. 
270 ;  Raddiffy.  Mayor ^  etc,  4  N.  Y.  195  ;  Haydefi  v.  Pierce, 
144  N.  Y.  512 ;  G,  S.  Bank  v.  Suspension  Bridge,  159  N.  Y. 
362 ;  People  v.  McCaU,  94  N.  Y.  587  \  N.Y.i&  O.  M.  R.  R. 
V.  Van  Horn,  57  N.  Y.  476 ;  People  v.  Supervisor,  43  N".  Y. 
130.) 

Bartlett,  J.  The  petitioner  herein,  Kirstine  M.  Ander- 
sen, applied  to  the  Special  Term  for  the  appointment  of  three 
commissioners  under  the  Laws  of  1903  (Chap.  610),  above 
quoted,  to  determine  the  compensation  to  which  she  was  enti- 
tled by  reason  of  change  of  grade  in  a  public  street  opposite 
her  premises  in  the  town  of  Eastchester,  Westchester  county. 

The  Special  Term  found,  in  substance,  that  the  town  of 
Eastchester  is  and  had  been  a  municipal  corporation  prior  to 
the  month  of  March,  1901 ;  that  Jefferson  place,  in  said  town, 
prior  to  the  month  of  March,  1901,  was  and  since  lias  been  a 
public  highway ;  that  in  and  about  the  said  month  the  lawful 
authorities  of  the  town,  in  accordance  with  the  provisions  of 
section  69,  chapter  686  of  the  Laws  of  1892,  caused  this 
avenue,  the  same  being  then  a  public  highway,  to  be  repaired, 
graded  and  macadamized  from  curb  to  curb,  and  in  doing 
the  work  raised  the  surface  thereof  about  four  feet,  thereby 
changing  the  grade  in  front  of  petitioner's  premises ;  that  the 
petitioner  at  the  time  was  the  owner  of  the  premises  and  still 
owns  the  plot  of  land  fronting  on  the  avenue  and  a  dwelling 
house  was  erected  thereon ;  that  this  work  damaged  peti- 
tioner's premises ;  that  on  the  25th  of  May,  1903,  the  petitioner 
presented  to  the  town  board  of  said  town  a  verified  claim  for 
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damages,  and  thereafter  and  on  or  about  the  first  day  of 
June,  1903,  the  claim  was  rejected ;  that  more  than  thirty 
days  elapsed  between  the  date  of  the  presentation  of  the 
elaim  and  the  commencement  of  this  proceeding;  that  the 
claim  remained  wholly  unpaid  ;  that  due  notice  of  the  pre- 
sentation of  tlie  petition  was  served  upon  the  supervisor  of 
the  town  of  Eastchester. 

The  conclusions  of  law  were,  in  substance,  that  the  work 
done  in  front  of  petitioner's  premises  was  in  law  a  change  of 
grade  as  contemplated  by  the  act  in  question,  and  that  the 
petitioner  was  entitled  to  have  three  commissioners  appointed 
as  prayed  for. 

The  law  of  1903  refers  to  grading,  etc.,  done  by  the  authori- 
ties of  a  town  in  accordance  with  the  provisions  of  the  Laws 
of  1892,  chapter  686,  section  69.  This  is  chapter  18  of  the 
General  Laws,  known  as  the  County  Law,  and  section  69 
thereof  authorizes  a  town  to  borrow  money  for  various  pur- 
poses, and  among  others  to  lay  out,  widen,  grade  or  macadam- 
ize highways  of  a  town. 

We  have  in  the  case  before  us  the  express  finding  that  the 
work  of  repairing,  grading  and  macadamizing  from  curb  to 
curb  of  the  highway  in  question  was  done  by  the  lawful 
authorities  of  the  town  in  accordance  with  the  said  act  of 
1892. 

The  learned  Appellate  Division  reversed  the  order  of  the 
Special  Term,  on  the  ground  that  the  law  of  1903  is  not 
intended  by  its  terms  to  be  retroactive  and  should  not  be  con- 
strued to  permit  a  recovery  o^  damages  in  the  case  presented 
by  the  petitioner  herein. 

It  is  pointed  out  in  the  opinion  that  it  is  in  general  true 
that  no  statute  sliall  be  construed  to  have  a  retrospective 
operation  without  express  words  to  that  eflEect,  either  by  an 
enumeration  of  the  cases  in  which  the  act  is  to  have  such 
retrospective  operation,  or  by  words  which  can  have  no  mean- 
ing unless  such  construction  is  adopted.  {People  v.  Super- 
visors  of  Columbia  County,  10  Wend.  363.) 

There  is  no  doubt  concerning  these  general  propositions  of 
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law,  and  it  is  also  true  that  it  is  the  settled  law  of  this  state 
that  a  change  of  grade  in  a  public  highway  or  street  imposes 
no  liability  on  the  part  of  a  town  or  municipality  except  as 
provided  by  statute.  {Raddiff^a  ExeciUors  v.  Mayor^  etCj 
of  Brooklyn,  4  N.  Y.  195 ;  Talbot  v.  iT.  T.  db  Earlein  JS,  R. 
Co,,  151  N.  Y.  155,  and  cases  there  cited.) 

We  are,  however,  unable  to  agree  with  the  construction 
placed  upon  the  act  of  1903  by  the  Appellate  Division,  as  in 
our  opinion  the  statute  bears  upon  its  face  the  expressed 
intention  of  the  legislature  to  make  it  retroactive.  It  reads : 
"  In  any  town  in  which  a  highway  has  been  or  hereafter  shall 
he  repaired,  graded  and  macadamized  from  curb  to  curb  by 
the  authorities  of  the  town  in  accordance  with  the  provisions 
of  section  sixty-nine  of  chapter  six  hundred  and  eighty-six 
of  the  laws  of  eighteen  hundred  and  ninety-two,  the  owner  or 
owners  of  the  land  adjacent  to  the  said  highway  shall  be 
entitled  to  recover  from  the  town  the  damage  resulting  from 
any  change  of  grade."  The  remainder  of  this  section  pro- 
vides the  mode  of  procedure  thereunder  and  is  immaterial  in 
determining  this  question  of  retroactive  effect. 

It  is  difficult  to  conceive  of  language  more  plainly  indicat- 
ing the  intention  of  the  legislature  to  render  a  statute  retro- 
active than  is  here  employed. 

The  learned  counsel  for  the  respondent  makes  the  point 
that  the  statute  of  1903  is  unconstitutional  in  two  respects, 
viz. :  in  that  it  undertakes  to  make  a  gratuity  of  the  moneys 
of  the  town ;  and,  second,  it  takes  the  funds  of  the  town  with- 
out due  process  of  law,  and  for  other  than  town  purposes. 

There  is  nothing  to  advise  us  that  these  constitutional  ques- 
tions were  raised  either  at  the  Special  Term  or  in  the  Appellate 
Division.  It  is  well  settled  that  unless  the  constitutional 
question  is  raised  in  the  court  of  first  instance,  it  will  not  be 
considered  liere.  (Dodge  v.  Cornelius^  168  N.  Y.  242,  and 
cases  there  cited.) 

It  was  stated  on  the  argument  that  the  act  of  1903  is  ill- 
advised  legislation  and  calculated  to  open  the  door  to  many 
claims  that  may  have  arisen  throughout  the  state  since  the 
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enactment  of  the  County  Law  in  1892.  This  suggestion 
should  be  addressed  to  the  legislature  and  not  to  the  court. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  order  of  the  Special  Term  affirmed,  with  costs  to  the 
petitioner  in  all  the  courts. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and 
Werxer,  J  J.,  concur. 

Order  reversed,  etc.   


In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York  Kelative  to 
Acquiring  Title  to  Whitlock  Avenue. 

The  City  of  New  York,  Appellant;  John  B.  Simpson,  Jr., 
et  al.,  as  Executors  of  and  Trustees  under  the  Will  of 
William  Simpson,  Deceased,  Respondents. 

Nkw  York  City  —  Report  op  Commissioners  of  Estimate  and 
Assessment  in  Street  Opening  Cases  —  Greater  New  York  Char- 
ter, §  060.  The  fa:iure  of  the  commissioners  of  estimate  and  assessment 
iu  the  city  of  New  York  in  a  proceeding  to  acquire  title  to  lands  for  street 
opening  purposes,  to  state  in  their  report  the  specific  valuations  of  the 
different  properties  assessed  for  benefits,  as  to  which  the  only  statement 
was  **  that  in  no  case  have  we  exceeded  in  our  assessment  for  benefits 
one-half  of  the  value  of  the  lot  assessed  as  valued  by  us/'  does  not  render 
the  assessments  void.  Under  section  080  of  the  Greater  New  York  char- 
ter the  specific  valuations  which  the  commissioners  have  placed  upon 
each  parcel  assessed  are  not  required  to  be  stated  in  addition  to  the  state- 
ment of  the  specific  assessments,  and  their  statement  that  in  no  case  had 
they  exceeded  in  their  assessment  for  benefits  one-half  the  value  of  the 
property  as  valued  by  them,  shows  that  they  kept  within  the  limit 
imposed  as  to  the  amount  of  the  assessment,  and,  therefore,  their  report 
is  in  substantial  compliance  with  the  statute. 

Matter  of  Whitlock  Avenue,  90  App.  Div.  18,  reversed. 

(Argued  April  37,  1904;  decided  May  10,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  21,  1904,  which  reversed  an  order  of 
Special  Term  confirming  the  report  of  commissioners  of  esti- 
mate and  assessment  in  the  proceeding  herein. 
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The  facts,  so  far  as  material,  and  the  qaestioiis  certified  are 
stated  in  the  opinion. 

John  J.  Ddany^  Corporation  Counsd  {Theodore  Connoly^ 
John  P.  Dwvn  and  Thomas  CI  Blake  of  counsel),  for  appel- 
lant. The  commissioners  of  estimate  and  assessment  in  this 
proceeding  have  complied  with  section  980  of  the  Greater 
Kew  York  charter  prohibiting  them  from  assessing  any  honse, 
lot,  improved  or  unimproved  lands  more  than  one-half  of  the 
value  of  such  house,  lot,  improved  or  unimproved  land  as 
valued  by  them.  {Matte?  of  Wendover  Ave.y  48  N.  Y.  S.  R. 
868 ;  Matter  of  Brook  Ave.y  8  App.  Div.  292.) 

Barclay  E,  V.  McCarty  and  Jared  O.  BaZd/mn^  Jr.^  for 
respondents.  The  failure  of  the  commissioners  herein  to 
state  the  specific  valuations  placed  by  them  on  the  respective 
parcels  of  land  assessed  constituted  a  jurisdictional  defect, 
and,  by  reason  of  the  omission,  the  attempted  assessments 
were  void.  {Matter  of  S.  A.  M.  K  Churchy  66  N.  Y.  395  ; 
Matter  of  Cram,  69  N.  Y.  452 ;  Matter  of  ChurchiU,  82 
N.  Y.  288  ;  Matter  of  RolUne  Avenue,  83  App.  Div.  513  ; 
Dillon  on  Mun.  Corp.  [4th  ed.]  §  89 ;  iT.  P.  Aem.  v.  Hoydj 
167  N.  Y.  431 ;  Cooley  on  Taxn.  [3d  ed.]  468, 469, 480, 1156, 
1266.) 

Gbay,  J.  In  this  proceeding  to  acquire  the  title  to  lands 
for  street  opening  purposes,  in  the  city  of  New  York,  the 
commissioners  of  estimate  and  assessment  presented  a  report, 
which  stated,  specifically,  their  estimates  of  awards  for  dam- 
ages and  of  assessments  for  benefits  upon  the  various  prop- 
erties described ;  but  which  did  not  state,  specifically,  their 
valuations  of  the  different  properties  assessed  for  benefit  As 
to  such  valuations  this  statement,  only,  was  contained  in  their 
report :  "  We  further  report  that  in  no  case  have  we  exceeded 
in  our  assessment  for  benefits  one-half  of  the  value  of  the  lot 
assessed  as  valued  by  us."  Objection  was  made  to  the  con- 
firmation of  their  report;  but  the  objection  was  overruled 
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and.  the  report  was  confirmed  by  the  court,  at  Special  Terra. 
Upon  appeal  to  the  Appellate  Division,  in  the  first  depart- 
ment, the  order  of  confirmation  was  reversed  and  the  report 
of  the  commissioners  was  sent  back  to  them.  Leave,  however, 
has  been  given  by  the  Appellate  Division  to  appeal  to  this 
court  and  the  following  questions  of  law  were  certified  for  our 
review,  viz. :  First — Are  the  commissioners  of  estimate  and 
assessment  in  this  proceeding  required  by  the  following  pro- 
visions of  section  980  of  the  Greater  New  York  charter,  to 
wit:  ^^The  said  commissioners  shall  in  no  case  assess  any 
house,  lot,  improved  or  unimproved  lands  more  than  one-half 
the  value  of  sucli  liouse,  lot,  improved  or  unimproved  lands 
as  valued  by  them,"  in  addition  to  the  statement  of  the 
specific  assessments  on  every  lot  assessed  by  them,  to  state 
the  specific  valuations  which  they  have  placed  upon  6uc}i 
parcel  assessed?  Second — Was  the  following  statement  in 
the  commissioners'  report,  to  wit :  "  We  further  report  that 
in  no  case  have  we  exceeded  in  our  assessments  for  benefit 
one-half  the  value  of  the  lot  assessed,  as  valued  by  us,"  taken 
in  connection  with  the  tabulated  statement  of  the  specific 
assessments  on  the  properties  assessed  by  them  in  their  I'eport, 
a  sufiicient  compliance  with  the  provisions  of  section  980  of 
the  Greater  New  York  charter  ? 

The  learned  justices  of  the  Appellate  Division  divided  in 
opinion  upon  the  question  of  the  sufficiency  of  the  report ; 
the  majority  of  them  holding  that  the  commissioners  had  not 
complied  with  the  provisions  of  section  980,  in  that  they  had 
failed  to  state  the  specific  valuations  which  they  had  placed  on 
each  piece  of  property  assessed.  That  section,  in  the  feature 
discussed,  was  amendatory  of  the  provision  of  the  former  Con- 
solidation Act,  which  limited  the  commissioners,  in  assessing 
for  benefit,  to  one-half  the  value  of  the  property  assessed,  as 
valiced  hy  the  general  tax  assessing  officers  of  the  city.  The 
effect  of  the  amendment  was  to  make  the  rule  of  valuation  uni- 
form, in  establishing  as  a  basis  for  the  estimates  of  an  award 
for  damage  and  of  an  assessment  for  benefit  the  market  value 
of  the  property  as  ascertained  by  the  commissioners. 
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The  report  of  the  commissioners  is  in  substantial  compliance 
with  the  requirement  of  the  statute.  While  it  is  true,  in  order 
to  justify  the  assessment,  that  the  report  must  show  that  the 
commissioners  have  kept  within  the  limit  imposed  as  to  its 
amount,  it  does  contain  their  statement  that,  in  no  case,  had 
they  exceeded  in  their  assessment  for  benefit  one-half  the  value 
of  the  property  as  valued  by  them.  Having  stated,  specifically, 
in  figures  the  assessment  upon  each  piece  of  property,  it  fol- 
lowed, necessarily,  that  they  had  previously  valued  the  prop- 
erty and  that  their  valuation  should  have  been  stated  in  the 
general  language  used  in  the  report,  instead  of  specifically 
upon  the  schedule  of  assessments,  is  immaterial.  The  statute 
does  not,  in  terms,  require  the  report  to  contain  any  statement 
of  specific  valuations,  and  while  it  might  be  a  more  con- 
venient arrangement,  as  a  matter  of  form,  that  the  figures  of 
valuations  should  accompany  the  figures  of  assessments,  it 
cannot  be  said  that  there  was  a  fundamental  defect,  invalidat- 
ing the  exercise  of  the  power  conferred.  While  the  state- 
ment of  the  commissioners  as  to  their  valuation  may  be 
characterized,  in  a  sense, «as  a  conclusion,  it  was,  nevertheless, 
their  statement,  in  effect,  that  their  valuation  in  each  case 
was,  at  least,  double  the  assessment  levied.  Section  985  of 
the  Greater  New  York  charter,  which  prescribes  what  the 
report  of  the  commissioners  is  to  contain,  does  not  appear  to 
require  the  commissioners  to  give  the  valuation  of  the  prop- 
erty assessed  and  that  is  a  reason,  taken  in  connection  with 
the  general  language  of  section  980,  for  our  holding  the  form 
of  report  in  this  case  to  have  been  sufficient. 

The  first  question  certified  should  be  answered  in  the 
negative ;  the  second  question  certified  should  be  answered 
in  the  aflirmative  and,  therefore,  the  order  appealed  from 
should  be  reversed  and  that  of  the  Special  Term  should  be 
affirmed;  with  costs  in  this  court  and  in  the  Appellate 
Division  to  the  appellants. 

Parkeb,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Yank  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Jacob  H. 
MoPiKE,  Kespondent,  v.  John  E.  Van  De  Carr,  as  Warden 
,    of  the  City  Prison  of  the  City  of  New  York,  Appellant. 

CoNSTrruTiONAL  Law  —  Chapter  272,  Laws  of  1908,  Amending 
Penal  Code,  §  640,  Sued.  16,  Prohibiting  Use  of  United  States  and 
State  Flags  for  Advertisement,  Unconstitutional  in  Part.  That 
part  of  subdivision  16  of  section  640  of  the  Penal  Code,  as  amended  bj 
chapter  272  of  the  Laws  of  1908,  providing  that "  Any  person,  who,  in  any 
manner,  for  exhibition  or  display,  shall  place  or  cause  to  be  placed,  any 
word,  figure,  mark,  picture,  design,  drawing  or  any  advertisement,  of 
any  nature,  upon  any  flag,  standard,  color  or  ensign  of  the  United  States 
or  state  flag  of  this  state,  or  ensign,  *  *  *  or  who  shall  expose  to 
public  view,  manufacture,  9eU^  expose  for  sale,  give  away,  or  AaM  in 
poesemon  for  sale,  or  to  give  away,  or  for  veefor  any  purpose,  any  article 
or  substance,  being  an  article  of  merchandise,  or  a  receptacle  of  merchan- 
dise upon  which  shall  have  been  printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  flag,  standard,  color  or  ensign,  to 
advertise,  call  attention  to,  decorate,  mark,  or  distinguish,  the  article,  or 
substance,  on  which  so  placed,  ♦  ♦  *  shall  be  deemed  guilty  of  a 
misdemeanor  *  »  »"  applies  as  well  to  articles  manufactured  and  in 
existence  when  it  was  lawful  to  manufacture  them  and  have  them  in 
possession  as  to  those  thereafter  nuxnufactured  or  acquired;  it  attempts, 
therefore,  to  destroy  existing  property  rights  and,  whether  the  value 
thereof  be  much  or  little,  it  is  void. 

People  ex  rel.  McPike  v.  Van  De  Cair,  91  App.  Div.  20,  afllrmed. 

(Argued  March  14,  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tii*st  judicial  department,  entered 
February  12,  1904,  which  reversed  an  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus  and  remanding  relator  to 
custody. 

John  McPike,  the  relator,  sued  out  a  writ  of  habeas  corpus 
to  review  a  judgment  of  conviction  rendered  against  him  for 
violating  cliapter  272,  Laws  of  1903,  entitled  "  An  act  to  amend 
section  six  hundred  and  forty  of  the  penal  code,  relative  to  the 
desecration,  mutilation  or  improper  use  of  the  flag  of  the 
United  States,  or  of  this  state."'  The  Special  Term  dismissed 
the  writ  and  remanded  relator  to  custody,  but  the  Appel- 
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late  Division,  first  department,  reversed  such  order  and  dis- 
charged relator  from  custody.  From  the  latter  order  an 
appeal  is  taken  to  this  court. 

The  statute  is  as  follows :  "  Any  person  who,  in  any  man- 
ner, for  exhibition  or  display,  shall  place  or  cause  to  be  placed, 
any  word,  figure,  mark,  picture,  design,  drawing  or  any  adver- 
tisement, of  any  nature,  upon  any  flag,  standard,  color  or 
ensign  of  the  United  States  or  state  flag  of  this  state  or  ensign, 
or  shall  expose  or  cause  to  be  exposed  to  public  view  any  such 
flag,  standard,  color  or  ensign,  upon  which  shall  be  printed, 
painted,  or  otherwise  placed,  or  to  which  shall  be  attached, 
appended,  affixed,  or  annexed,  any  word,  figure,  mark,  pic- 
ture, design,  or  drawing,  or  any  advertisement  of  any  nature, 
or  who  shall  expose  to  public  view,  manufacture,  sell,  expose 
for  sale,  give  away,  or  have  in  possession  for  sale,  or  to  give 
away,  or  for  use  for  any  purpose,  any  article,  or  substance, 
being  an  article  of  merchandise,  or  a  receptacle  of  merchan- 
dise upon  which  shall  have  been  printed,  painted,  attached,  or 
otherwise  placed,  a  representation  of  any  such  flag,  standard, 
color,  or  ensign,  to  advertise,  call  attention  to,  decorate,  mark, 
or  distinguish,  the  article,  or  substance,  on  which  so  placed,  or 
who  shall  publicly  mutilate,  deface,  defile,  or  defy,  trample 
upon,  or  cast  contempt,  either  by  words  or  act,  upon  any  such 
flag,  standard,  color,  or  ensign,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding 
one  hundred  dollars  or  by  imprisonment  for  not  more  than 
thirty  days,  or  both,  in  the  discretion  of  the  court.  The  worde 
flag,  standard,  color,  or  ensign,  as  iised  in  this  subdivision  or 
section,  shall  include  any  flag,  standard,  color,  ensign,  or  any 
picture  or  representation,  of  either  thereof,  made  of  any  sub- 
stance, or  represented  on  any  substance,  and  of  any  size,  evi- 
dently purporting  to  be,  either  of,  said  flag,  standard,  color  or 
ensign,  of  the  United  States  of  America,  or  a  picture  or  a  rep- 
resentation, of  either  thereof,  upon  which  shall  be  shown  the 
colors,  the  stars,  and  the  stripes,  in  any  number  of  either 
thereof,  or  by  which  the  person  seeing  the  same,  without 
deliberation  may  believe  the  same  to  represent  the  flag,  colors, 
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standard,  or  ensign,  of  the  United  States  of  America.  This 
subdivision  and  section  shall  not  apply  to  any  act  permitted 
by  the  statutes  of  the  Unitfed  States  of  America  or  by  the 
United  States  army  and  navy  regulations,  nor  shall  it  be  con- 
strued to  apply  to  a  newspaper,  periodical,  book,  pamphlet, 
circular,  certificate,  diploma,  warrant  or  commission  of  appoint- 
ment to  office,  ornamental  picture,  article  of  jewelry,  or  sta- 
tionery for  use  in  correspondence,  on  any  of  which  shall  be 
printed,  painted  or  placed,  said  flag,  disconnected  from  any 
advertisement." 

WUUam  Travers  Jerome,  District  Attorney  {ffoward  S. 
Gan%  of  counsel),  for  appellant.  If  legislation  be  within  the 
proper  limits  of  the  police  power,  tlien  neither  the  fact  that 
it  involves  incidentally  a  diminution  or  pwictical  destruction 
of  the  value  of  property,  nor  the  fact  that  it  limits,  to  some 
extent,  the  commerce  between  the  states,  nor  the  fact  that  it 
involves  a  superficial  inequality  in  its  application,  nor  the  fact 
that  it  restricts  the  use  of  a  patented  article,  will  affect  its 
validity.  {Miigler  v.  Kansas,  123  U.  S.  623 ;  L'Sote  v. 
New  Orleans,  177  U.  S.  587 ;  Plumley  v.  Mass.,  155  U.  S. 
461 ;  M.,  K.  c&  T.  B.  li.  v.  ffaher,  169  U.  S.  615 ;  Heid  v. 
Colorado,  187  U.  S.  137 ;  People  v.  Ha/vnor,  149  K  Y. 
195 ;  People  v.  Stedecker,  175  N.  T.  57 ;  Mallet  v.  North 
Carolina,  181  U.  S.  589 ;  M.  P.  B.  R.  Co.  v.  Mackey,  127 
U.  S.  205 ;  Patterson  v.  Kentucky,  97 U.S.  501.) 

Louis  Ma/rshall  for  respondent.  Chapter  272  of  the  Laws 
of  1903  is  unconstitutional  in  that  it  deprives  the  relator  of 
his  liberty  and  property  without  due  process  of  law,  and  of  a 
right  and  privilege  secured  to  citizens  of  the  state,  in  viola- 
tion of  sections  1  and  6  of  article  I  of  the  Constitution  of  the 
State  of  New  York,  and  section  1  of  article  XIV  of  the 
amendments  to  the  Constitution  of  the  United  States. 
{Slaughter  House  Cases,  16  Wall.  36;  B.  U.  Co.  v.  C.  City 
Co.,111  U.  S.  746;  Yick  Wo  w.  Hopkins,  118  U.  S.  356; 
AUgeyer  v.  Louisiana,  165  U.  S.  578  ;  Matter  of  Jacobs,  98 
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N.  Y.  98  ;  People  v.  Marx,  99  N.  Y,  377 ;  People  v.  GilUon^ 
109  N.  Y.  389 ;  People  ex  rel.  v.  Warden  of  City  Prison, 
157  N.  Y.  116 ;  State  v.  Julow,  129  Moo  163 ;  Matter  of 
Flukes,  157  Mo.  125.) 

Parker,  Ch.  J.  The  Constitution  of  this  state  vests  the 
legislative  power  in  the  senate  and  afeseinbij,  and  subjects  it 
to  certain  important  limitations,  one  of  which  is  that  no  per- 
son shall  be  "  deprived  of  life,  liberty  or  property  without  duo 
process  of  law ;  nor  shall  private  property  be  taken  for  pub- 
lic use  without  just  compensation."     (Const,  art.  1,  §  6.) 

In  Wynehamer  v.  People  (13  N.  Y.  378)  Wynchamer  was 
convicted  of  selling  liquors  contrary  to  a  statute  entitled  "  An 
act  for  the  prevention  of  intemperance,  pauperism  and  crime/' 
This  court  holds  in  that  case  that  if  the  statute  was  limited  in 
its  operation  to  the  sale  of  liquors  manufactured  or  imported 
after  the  act  took  effect  it  would  be  valid  \  but  as  the  act  goes 
further  and  substantially  destroys  the  property  in  intoxicating 
liquors  owned  and  possessed  by  persons  within  the  state  when 
the  act  took  effect,  it  offends  against  the  constitutional  provi- 
sions quoted  supra  and  is  void,  and  may  not  be  sustained  in 
respect  to  any  liquor  whether  existing  at  the  time  the  act  took 
effect  or  acquired  subsequently. 

This  case  and  its  doctrine  is  referred  to  with  approval  in 
Matter  of  Townsend  (39  N.  Y„  171,  180)  and  again  very 
recently  in  People'v.  Orange  County  Road  Cons,  Co,  (175 
N.  Y.  84,  93). 

It  is  settled  in  this  state,  therefore,  that  a  statute  which 
attempts  to  destroy  an  existing  property  right  is  void. 

The  statute  under  which  McPike  was  convicted  provides 
that  "  Any  person,  who  in  any  manner,  for  exhibition  or  dis- 
play, shall  place  or  cause  to  be  placed  any  word,  figure,  mark, 
picture,  design,  drawing  or  any  advertisement,  of  any  nature, 
upon  any  flag,  standard,  color  or  ensign  of  the  United  States 
or  state  flag  of  this  state  or  ensign,  *  *  *  or  who  shall 
expose  to  public  view,  manufacture,  sell,  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to  give  away,  or  far 
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use  far  (my  purpose^  any  article^  or  svhstance^  being  an  article 
of  merchandise,  or  a  receptacle  of  merchandise  upon  which 
Bihall  have  heen  printed,  painted,  attaclied,  or  otherwise  placed, 
a  representation  of  any  such  flag,  standard,  color,  or  ensign, 
to  advertise,  call  attention  to,  decorate,  mark,  or  distinguish 
the  article,  or  substance,  on  which  so  placed,  *  *  *  shall 
be  deemed  guilty  of  a  misdemeanor    *    *    *." 

The  statute  in  express  terms,  therefore,  applies  as  well  to 
articles  manufactured  and  in  existence  when  it  was  lawful  to 
manufacture  them  and  have  them  in  possession  as  to  those 
thereafter  manufactured  or  acquired.  It  attempts,  therefore, 
to  destroy  existing  property  rights,  and  whether  the  value 
thereof  be  much  or  little  the  legislature  is  powerless  to 
effectuate  such  a  result.  It  follows  that  so  much  of  the 
statute  as  precedes  the  provision  affecting  those  who  "  shall 
publicly  mutilate,  deface,  defile,  or  defy,  trample  upon,  or 
cast  contempt,  either  by  words  or  act,  upon  any  such  flag, 
standard,  color  or  ensign,"  is  void. 

It  was  under  that  portion  of  the  statute  which  we  hold  the 
Constitution  prohibits  that  McPike  was  convicted,  and  it  fol- 
lows that  the  order  of  the  Appellate  Division  should  be 
affirmed. 

Gbay,  O'Brien,  Haioht,  Martin,  Cullen  and  Werner, 
JJ.,  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Eespondent,  v. 
Frank  II.  Burness,  Appellant. 

Murder  — CoRROBOKATioN  of  Confession — Sufficiency  of  Evi- 
dence. Tho  evideDce  upon  the  trial  of  an  indictment  for  murder  exam- 
ined and  held  not  only  to  amply  corroborate  every  fact  in  defendant's  con- 
fession of  the  crime  charged,  but  also  sufficient,  apart  from  the  confession, 
to  support  a  verdict  convicting  him  of  the  crime  of  murder  iu  the  first 
degree. 

(Argued  May  2,  1904;  dec  ided  May  17,  1904.) 
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Appeal  from  a  judgment  of  the  Kings  County  Court,  ren- 
dered December  28,  1903,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  mnrder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edmund  F.  Drigga  for  appellant.  The  judgment  is  not 
supported  by  the  evidence.  {People  v.  O'NeiU^  5  N.  Y.  Cr. 
Rep.  302 ;  People  v.  Kelly ^  37  Hun,  160 ;  Best  on  Ev.  §  554; 
3  Rice  on  Ev.  §§  313,  316 ;  StaU  v.  Guild,  18  Am.  Dec.  404.) 

John  F,  Clarke,  Distf*ict  Attorney  {Robert  II,  Elder  of 
counsel),  for  respondent.  Assuming  that  the  testimony  which 
the  defendant  gave  on  the  stand  is  to  be  regarded  afi  a  "  con- 
fession "  within  the  meaning  of  the  statute,  the  law  does  not 
require  that  there  should  be  corroboration  upon  the  point  that 
it  was  the  defendant  who  did  the  killing,  but  simply  provides 
that  there  must  be  "  additional  proof  that  the  crime  charged 
has  been  committed."  This  means  that  the  additional  proof 
should  relate  to  the  corpus  delicti,  (Code  Crim.  Pro.  §  395  ; 
People  V.  Jaehne,  103  N.  Y.  199 ;  People  v.  Kelly,  3  N.  Y. 
Cr.  Rep.  414;  PeopU  v.  Deacons,  109  N.  Y.  374.)  The 
corpus  delicti  was  abundantly  established,  and  by  direct 
evidence  that  was  independent  of  the  testimony  and  of  the 
confession  of  the  defendant.  {People  v.  Palmer,  109  N.  Y. 
113 ;  People  v.  Deacons,  109  N.  Y.  374.) 

Parker,  Ch.  J.  Understanding  that  it  was  to  be  used 
against  him,  defendant,  before  trial,  made  a  voluntary  written 
confession,  and  upon  this  trial  testified  to  facts  which,  if  true, 
establish  that  he  committed  the  crime  of  murder  in  the  first 
degree.  He  admits  that  he  had  worked  for  Captain  Towns- 
end,  the  murdered  man,  and  that  they  had  a  dispute  about 
wages ;  that  learning  that  Townsend's  schooner  was  in  port, 
defendant  went  from  New  Haven  to  New  York  intending  to 
find  Townsend  and  kill  him  if  he  refused  to  pay  him  ;  that 
defendant  bought  a  revolver  and  cartridges,  and  located  the 
schooner  at  a  Brooklyn  dock ;  that  on  November  12,  1903, 
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about  noon,  he  went  aboard  and  found  Townsend,  with  the 
mate,  the  steward  and  one  Sorenson,  on  deck ;  that  he  demanded 
of  Townsend  the  amount  he  claimed,  and  was  refused ;  that 
Townsend  went  down  into  tlie  forward  cabin  ;  that  after  some 
conversation  with  Sorenson  defendant  followed  Townsend, 
and  again  demanded  the  money ;  that  Townsend  again  refused ; 
that  as  he  turned  away  defendant  shot  him  several  times  and 
killed  him ;  that  Townsend  tried  to  escape  by  the  after  com- 
panionway,  which  was  closed  ;  that  defendant  reloaded  his 
revolver  to  defend  himself  if  attacked  while  leaving  the 
schooner  ;  that  he  went  away  without  interference ;  and  that 
he  pawned  the  revolver. 

Under  section  395,  Code  of  Criminal  Procedure,  before  a 
man  who  has  confessed  a  crime  may  be  convicted  there  must 
be  "  additional  proof  that  the  crime  charged  has  been  com- 
mitted." But  proof  of  the  finding  of  a  body  with  marks  of 
violence  upon  it,  supplemented  by  a  defendant's  confession  of 
guilt,  is  sufficient  for  conviction,  as  the  meaning  of  the  Code 
is  that  there  must  be  some  other  evidence  of  the  corpus  delicti 
beside  the  confession.  {People  v.  Deacon$^  109  N.  Y.  374, 
377.) 

In  this  case,  however,  there  is  not  only  ample  corroboration 
of  every  fact  in  defendant's  confession  —  he  not  being  contra- 
dicted in  even  the  most  trivial  detail  —  but  there  is  also'abun- 
dant  evidence  apart  from  his  confession  to  support  the  verdict 
rendered  by  the  jury. 

It  appears  by  uncontradicted  evidence  of  other  witnesses 
that  defendant  claimed  to  have  a  grievance  against  Towns- 
end  ;  that  he  had  been  looking  for  him  diligently ;  that  he 
came  aboard  the  schooner  and  demanded  payment  of  his 
claim  from  Townsend ;  that  he  then  appeared  calm  and  unex- 
cited ;  that  Townsend  refused  to  pay  him,  but  that  there  was 
no  anger  shown  on  either  side,  and  nothing  apparent  in  the 
conversation  to  excite  it;  that  Townsend  descended  to  the 
forward  cabin,  and  defendant,  still  appearing  cool  and  calm, 
]*emained  a  few  minutes  on  deck  conversing  in  a  desultory 
way  with  Sorenson;  that  Townsend  was  then  alone  in  the 
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cabin,  which  could  only  be  entered  by  the  forward  companion- 
way,  tlie  only  other  entrance  being  fastened  ;  that  defendant 
descended  to  the  cabin  through  the  forward  companionway, 
and  was  alone  with  Townsend  about  four  minutes,  during 
which  time  iio  noise  was  heard  except  by  Sorenson,  who 
thought  he  heard  two  shots,  but  not  distinctly  enough  to 
make  him  certain;  that  Townsend  was  shot  from  behind 
several  times,  as  the  doctor  who  examined  the  body  showed 
conclusively ;  that  Townsend  endeavored  to  escape  by  the 
after  companionway,  which  was  closed,  as  shown  by  the  posi- 
tion in  which  tlie  body  was  found ;  that  defendant  reloaded 
his  revolver,  as  proved  by  the  box  of  cartridges  left  on  the 
table  with  the  paper  in  which  they  had  been  wrapped,  and  by 
the  empty  shells  on  the  floor;  that  defendant  returned  to 
the  deck  coolly  and  deliberately,  and  left  the  boat ;  that  he 
afterward  pawned  the  revolver;  that  immediately  on  defend- 
ant's departure  the  dead  body  was  discovered,  and  that  there 
was  no  disorder  in  the  cabin,  and  nothing  else  to  indicate  that 
there  had  been  any  struggle  there. 

The  testimony  we  have  epitomized  here  would,  without 
defendant's  confession,  justify  the  jury  in  reaching  the  con- 
clusion that  defendant,  without  excuse,  unjustifiably  and  with 
deliberation  and  premeditation,  shot  and  killed  Captain 
Townsend.  And  this  eviijence  is,  of  course,  strengthened  by 
the  confession  of  defendant,  which  corroborates  it  in  every 
detail. 

The  judgment  of  conviction  should  be  affirmed. 

Gray,  O'Brien,  Bartlett,  Martin,  Vann  and  Cullen,  JJ., 
concur. 

Judgment  of  conviction  affirmed. 
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The  People  op  the  State  of  New  York  ex  rel.  The  Com- 
mercial Cable  Company,  Appellant  and  Respondent,  v. 
William  J.  Morgan,  as  Comptroller  of  the  State  of  Hew 
York,  Respondent  and  Appellant. 

1.  Appeal.  Aq  order  of  the  Appellate  Division  reyersing  a  determi- 
nation of  the  state  comptroller  ic  the  assessment  of  a  franchise  tax,  not  as 
to  the  amount  of  property  held  by  a  corporation  within  the  state,  but  as 
to  the  character  of  a  part  of  it,  presents  a  question  of  law  reviewable 
by  the  Court  of  Appeals. 

2.  Franchise  Tax  Act  —  Definition  of  Term  '*  Capital  Stock.'* 
The  term  *' capital  stock,"  as  used  in  section  182  of  the  Tax  Law  (L.  1896, 
ch.  908),  means  not  the  share  stock  held  by  individuals,  but  the  actual 
capital  which  it  represents  employed  in  this  state;  when  considered  as 
a  basis  for  a  franchise  tax,  it  is  the  equivalent  of  the  term  ''capital,"  and  it 
is  the  amount  of  capital  so  employed  upon  which  the  tax  is  to  be 
computed. 

3.  Investments  in  Bonds  —  When  Regarded  as  Capital  Employed 
Within  this  State.  United  States  and  other  bonds,  in  the  absence  of 
proof  that  they  were  bought  by  a  corporation  with  its  surplus,  should  be 
treated  as  capital  employed  within  this  state,  and  as  part  of  the  basis  upon 
which  its  franchise  tax  is  to  be  computed. 

4.  Investmeitts  in  Stocks  op  Other  Corporations.  Stocks  of  other 
corporations  held  by  a  corporation  sought  to  be  taxed  upon  its  franchise 
fall  within  the  same  rule  as  bonds.  The  fact  that  it  not  only  owns  the 
entire  stock  of  another  corporation,  but  also  acquired  all  of  its  assets, 
property  and  privileges,  except  its  corporate  franchise  and  some  non- 
assignable contracts,  does  not  exempt  such  stock  from  the  operation  of 
the  rule,  upon  the  ground  that  the  ownership  of  the  stock  is  merged  in 
the  ownership  of  the  assets  and  privileges  represented  by  it,  and  is,  there- 
fore, of  no  value,  where  the  corporation  has  never  been  dissolved,  retains 
its  corporate  franchise  and,  therefore,  remains  a  going  concern. 

People  ejp  rel.  Commercial  Cable  Co,  v,  Morgan,  86  App.  Div.  577, 
reversed. 

(Argued  April  25,  1904;  decided  May  17,  1904.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
October  10,  1903,  which  modified  and  affirmed  as  modified  a 
determination  of  the  defendant  assessing  a  franchise  tax  upon 
the  relator  for  the  year  ending  October  31,  1897. 
28 
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The  relator  is  a  domestic  corporation  owning  and  operating 
a  system  of  cable  and  telegraph  lines  extending  from  this 
state  into  other  states  and  coimtries.  Its  authorized  capital 
•stock  is  $10,000,000,  upon  which  it  paid  in  1897  a  dividend  of 
eight  per  cent.  Its  aggregate  assets  were  $31,414,469.21,  of 
which  $13,162,068.33  were  concededly  employed  without  the 
state.  The  basis  for  the  tax  was  originally  fixed  by  the  comp- 
troller at  $5,485,860,  capital  stock  employed  in  this  state,  upon 
which  the  tax  was  fixed  at  $10,967.72,  but  upon  a  hearing 
for  revision  the  amount  of  capital  stock  employed  in  this  state 
was  reduced  to  $4,500,000,  upon  which  the  tax  was  cut  down 
to  $9,000. 

Upon  appeal  from  this  decision  of  the  comptroller  the 
Appellate  Division  of  the  third  department  still  further 
reduced  the  amount  of  capital  stock  employed  in  this  state  to 
$1,104,691.92,  upon  which  the  tax  was  fixed  at  $2,209.38,  and 
from  the  order  entered  upon  that  decision  both  parties  appeal 
to  this  court. 

The  relator  contends  that  of  its  aggregate  assets  of  about 
thirty-one  millions,  at  least  twenty-nine  millions  are  employed 
without  the  state,  leaving  approximately  two  millions  wiriiin 
the  state,  the  larger  portion  of  which  is  not  capital  stock  or 
capital  employed  within  this  state  in  any  such  sense  as  to 
furnish  a  basis  for  taxation.  This  contention  is  sought  to  l)e 
fortified  by  various  combinations  of  figures  set  forth  at  great 
length  in  the  relator's  relief. 

The  learned  attorney-general  presents  other  schedules  of 
figures,  from  which  it  is  argued  that  the  relator  has  at  least 
twenty-nine  millions  of  assets  employed  within  this  state. 

In  our  view  of  the  case  it  is  unnecessary  to  reproduce  in 
detail  these  elal)orate  and  confusing  computations  except  in  so 
far  as  they  bear  upon  the  questions  which  this  court  has 
jurisdiction  to  review,  and  that  will  be  done  in  the  opinion. 

Edmund  Z.  Cole  for  relator,  appellant  and  respondent. 
The  basis  upon  which  the  franchise  tax  of  relator  should  be 
computed  is  such  part  of  the  relator's  capital  share  stock  at 
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par  as  is  evidenced  by  the  proportion  of  tlie  relator's  capital 
employed  in  the  state  of  New  York  to  the  entire  employed 
capital  within  and  without  the  state  of  New  York.  {People  ex 
rel,  V.  R6bert8,  155  N.  Y.  1 ;  People  v.  D,  &  IL  C.  Co.,  54 
Hiin,  598;  People  v.  H,  Ins.  Co,,  92  N.  Y.  328;  People  v. 
//.  S,  M.  Co.,  105  N.  Y.-76;  Peoph  ex  rel.  v.  Boherts,  168 
N.  Y.  14 ;  PeopU  ex  rel.  v.  Knight,  173  N.  Y.  255  ;  Peoj)le 
ex  rel.  v.  JHorgan,  47  App.  Div.  126  ;  162  N.  Y.  654  ;  People 
ex  rel.  v.  We7nple,  63  Ilun,  444 ;  People  ex  rel.  v.  RoberU, 
154  N.  Y.  101 ;  People  ex  rel.  v.  Roberts,  30  App.  Div. 
180.) 

John  Cunneen,  Attorney-General  {William  IL  Wood  on 
the  brief)  for  defendant,  respondent  and  appellant.  The 
holdings  of  the  relator  of  West  Shore  Railroad  bonds,  United 
States  bonds,  New  York  Central  and  Hndson  Kiver  Railroad 
and  New  York  Times  bonds,  were  properly  included  by  the 
comptroller  as  assets  employed  within  this  state.  {People  e,r 
rel.  V.  Wemple,  129  N.  Y.  558  ;  People  ex  rel.  v.  Wernple,  138 
N.  Y.  587 ;  People  ex  rel.  v.  Campbell,  145  N.  Y.  587.)  Tiie 
stock  of  the  Postal  Telegraph  Cable  Company,  a  domestic 
corporation,  owned  by  the  relator,  was  capital  of  the  relator 
employed  within  this  state.  {People  ex  rel.  v.  Campbell,  138 
N.  Y.  545.) 

"Werner,  J.  If  we  had  the  right  to  review  the  facts  in 
proceedings  to  revise  and  readjust  franchise  taxes,  the  case  at 
bar  would  present  some  embarrassing  questions  that  evidently 
perplexed  the  comptroller  and  the  Appellate  Division.  As 
our  jurisdiction  is  limited,  however,  to  the  review  of  questions 
of  law,  we  must  take  the  facts  as  established  by  the  record. 
The  comptroller  decided,  in  the  first  instance,  that  the  relator's 
capital  stock  to  the  extent  of  $5,483,860  was  employed  within 
this  state,  and  upon  this  basis  he  fixed  the  relator's  franchise 
tax  at  $10,967.72.  The  relator  then  applied  for  a  revision 
and  readjustment  of  this  tax,  and  the  comptroller,  under  the 
power  conferred  upon  him  by  section  195  of  tlie  Corporation 
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Tax  Law,  reviewed  his  first  decision,  reducing  the  amount  o! 
relator's  capital  stock  held  to  be  employed  within  this  state  to 
$4,500,000,  and  cutting  down  the  tax  to  $9,000. 

This  decision  by  the  comptroller,  based  upon  snfHcient  evi- 
dence, has  the  effect  of  a  judgment  rendered  by  a  court,  and 
his  return  is  conclusive  upon  this .  appeal  {People  ex  rel. 
IioebU7ig^s  Sons  Co.  v.  Wemple,  138  N.  Y.  586),  unless  the 
facts  upon  which  his  conclusions  are  based  were  reversed  by 
the  Appellate  Division. 

Upon  consulting  the  order  of  the  Appellate  Division  we 
find  that  it  reduces  the  amount  of  relator's  capital  stock 
employed  in  this  state  from  $4,500,000  to  $1,104,691.92.  In 
many  cases  such  a  reduction  would  necessarily  involve  a 
reversal  of  the  comptroller's  decision  upon  questions  of  fact, 
but  in  the  case  at  bar  it  clearly  appears  from  the  order  itself 
that  the  conclusion  of  the  Appellate  Division  was  reached,  not 
because  the  comptroller  erred  in  holding  that  capital  stock 
was  employed  here  when  in  fact  it  was  employed  elsewhere, 
but  because  he  held  that  property  owned  by  the  relator  and 
concededly  within  this  state,  was  not  capital  stock  or  capital 
that  was  a  proper  basis  for  taxation.  In  other  words,  the 
Appellate  Division  differed  from  the  comptroller,  not  as  to 
the  amount  of  the  relator's  property  held  within  this  state,  but 
as  to  the  character  of  a  part  of  it.  This  presents  a  legal  con- 
clusion that  is  reviewable  by  this  court. 

According  to  the  relator's  own  showing  its  New  York  assets 
in  1897  were  West  Shore  R.  R.  bonds,  $107,125  ;  Coraraer- 
cial  Union  Telegraph  stock,  $33,945 ;  United  States  bonds, 
$158,125;  New  York  Times  bonds,  $9,000;  N.  Y.  C.  &  H. 
R.  R.  R.  bonds,  $775,779.25;  Commercial  Cable  Building 
bonds,  $250,000 ;  United  States  bonds,  $228,500 ;  bank  bal- 
ances, $163,215.36 ;  real  estate.  Postal  Telegraph  lines, 
$140,000  ;  real  estate.  Commercial  Cable  lines,  $84,505  ;  bills 
and  accounts  receivable.  Cable  and  Postal  lines,  $311,931.26  ; 
supply  stores,  $52,904.30.  These  items  make  an  aggregate 
valuation  of  $2,315,330.17. 

In  addition  to  the  foregoing  properties  the  relator  was  the 
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owner  of  107,750  shares  of  the  capital  stock  of  the  Postal 
Telegraph  Cable  Company  of  the  face  value  of  $10,775,000, 
all  of  which  was  in  this  state  under  circumstances  that  will  be 
more  fully  stated  later  on. 

The  comptroller's  decision  does  not  set  forth  the  items  from 
which  he  computed  the  amount  of  relator's  capital  stock 
employed  within  this  state,  but  it  is  evident  that  if  the  assets 
above  enumerated,  which  were  concededly  within  this  state, 
are  to  be  regarded  as  capital  stock  or  capital  employed  therein, 
the  relator  has  no  just  cause  for  complaint,  since  the  amount 
upon  which  its  tax  was  based  is  considerably  less  than  the 
sura  which  might  properly  have  been  fixed  as  the  basis  of 
taxation. 

The  Api)ellate  Division  held  that  the  bonds  of  the  West 
Shore  R.  R.  Co.,  of  the  New  York  Times,  of  the  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  and  of  the  United  States  were  neither  capital 
stock  nor  capital,  but  simply  investments,  and,  therefore,  not 
taxable.  No  reference  is  made  in  the  order  of  the  Appellate 
Division  to  the  stock  of  the  Postal  Telegraph  Cable  Co. 
above  referred  to,  but  as  it  is  excluded  from  the  schedule  of 
assets  held  to  be  a  proper  basis  for  taxation,  it  is  obvious  that 
.  it  was  regarded  as  not  belonging  to  that  class. 

As  we  view  the  case  it  presents  for  our  review  three  ques- 
tions of  law :  1.  What  is  the  meaning  to  be  given  to  the  term 
"Capital  Stock"  as  used  in  section  182  of  the  Corporation 
Tax  Law  ?  2.  Are  the  railroad  bonds,  the  United  States  bonds 
and  the  New  York  Times  bonds  held  by  the  relator  to  be  con- 
sidered as  part  of  its  capital  stock  employed  within  this  state 
under  that  section?  3.  Is  the  capital  stock  of  the  Postal 
Telegraph  Cable  Company  held  by  the  relator  to  be  considered 
as  part  of  its  capital  stock  employed  within  this  state  under 
that  section  ?  These  questions,  together  with  the  subsidiary 
considerations  which  they  involve,  we  will  proceed  to  discuss 
in  the  order  in  which  they  are  stated. 

Section  182  of  the  Corporation  Tax  Law  provides  that 
"Every  corporation,  joint  stock  company  or  association  incor- 
porated, organized  or  formed  under,  by  or  pursuant  to  law  in 
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this  state,  shall  pay  to  the  state  treasurer  annually,  an  annual 
tax  to  be  computed  upon  the  basis  of  the  amount  of  its  capital 
Htork  employed  within  this  state,  and  upon  each  dollar  of  such 
amount,  at  the  rate  of  one-quarter  of  a  mill  for  each  one  per 
centum  of  dividends  made  and  declared  upon  its  capital  stock 
during  each  year  ending  with  the  thirty-lirst  day  of  October,  if 
the  dividends  amount  to  six  or  more  than  six  per  centum  upon 
the  par  vahie  of  such  capital  stock.  If  such  dividend  or  divi- 
dends amount  to  less  than  six  per  centum  on  the  par  value  of 
the  capital  stock,  the  tax  shall  be  at  the  rate  of  one  and  one- 
half  mills  upon  such  portion  of  the  capital  stock  at  par  a<$  the 
amount  of  capital  employed  within  this  state  bears  to  the 
entire  capital  of  the  corporation." 

It  is  apparent,  of  course,  that  this  section  applies  to  two 
classes  of  corporations.  In  the  first  class  are  those  that  declare 
and  pay  dividends  of  six  per  centum  or  more  upon  their  capi- 
tal stock ;  and  in  the  second  class  are  tliose  that  declare  and 
pay  dividends  of  less  than  six  per  centum  upon  their  capital 
stock.  The  tax  upon  corporations  in  the  first  class  is  "  to  be 
computed  upon  the  basis  of  the  amount  of  its  capital  stock 
employed  within  this  state,"  while  the  tax  upon  corporations 
in  the  second  class  is  "  upon  such  portion  of  the  capital  stock 
at  par  as  the  amount  of  capital  employed  within  this  state 
bears  to  the  entire  capital  of  the  corporation."  It  will  be 
observed  that  in  either  case  the  tax  can  only  bo  based  upon 
the  capital  stock  employed  in  this  state  although  the  methods 
for  ascertaining  the  amount  thereof  are  different.  If  the 
share  stock  were  the  basis  for  the  tax  as  distinguished  from  the 
assets  representing  capital,  then  this  difference  in  method  might 
be  very  material,  for  in  one  case  it  would  be  competent  for  the 
comptroller  to  fix  the  amount  of  capital  stock  within  this  state 
without  reference  to  the  amount  or  location  of  capital,  while 
in  the  other  case  the  presence  of  share  stock  within  the  state 
would  furnish  a  basis  for  taxation  only  to  the  extent  of  the 
capital  employed  here.  But  if,  on  the  other  hand,  the  actual 
capital  employed  in  this  state,  not  exceeding  the  authorized 
capital  stock,  is  the  basis  upon  which  the  tax  is  to  be  com- 
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puted,  then,  notwithstanding  the  difference  in  rate,  it  is  in 
both  cases  based  upon  the  same  thing,  namely,  the  amount  of 
capital  employed  within  this  state.  And  if  the  tax  is  to  be 
computed  upon  that  basis,  the  rule  of  proportion,  practically 
agreed  upon  by  the  respective  counsel  but  discarded  by  the 
Appellate  Division,  is  simply  a  rule  of  confusion.  This  is  a 
simple  fact  which  no  amount  of  statutory  verbiage  can  obscure 
and  which  no  divergence  in  methods  can  change. 

What,  then,  is  the  basis  upon  which  the  tax  is  to  be  com- 
puted ?  Is  it  the  share  stock  held  by  individuals,  or  is  it  the 
capital  held  by  the  corporation  ?  The  tax  is  upon  the  cor- 
poration. It  would  seem  to  follow  that  the  amount  of  the 
tax  is  to  be  measured  by  something  that  the  corporation  owns. 
A  franchise  stock  corporation  owns  three  things:  1.  Its 
capital,  existing  in  money  or  property.  2.  Its  surplus,  if  any. 
3.  Its  franchise.  The  franchise  is  the  thing  taxed,  and  the 
tax  is  '^  computed  upon  the  basis  of  the  amount  of  its  capital 
stock  employed  within  the  state."  The  share  stock,  or,  in 
other  words,  the  paper  certificates  held  and  owned  by  indi- 
viduals, are  not  employed  within  this  state.  It  is  the  capital 
represented  by  such  certificates  that  is  so  employed.  The 
total  share  stock  of  a  domestic  corporation  may  be  held  by 
non-residents,  and  yet  all  of  its  capital  may  be  employed 
within  the  state.  In  such  a  case  there  woald  be  absolutely 
no  basis  for  taxation,  unless  the  capital  of  the  corporation 
instead  of  the  share  stock  held  by  its  members  is  the  thing 
upon  which  the  tax  is  to  be  computed.  In  construing  this 
section  of  the  Corporation  Tax  I  aw,  the  autiiorized  issue  of 
the  share  stock  of  a  corporation  '^oeds  to  be  considered  only 
as  fixing  the  limit  beyond  which  a  corporate  franchise  cannot 
be  taxed  in  a  case  where  all  of  the  corporate  capital  is 
employed  within  this  state.  This  court  has  held  that  the 
term  "  Capital  Stock,"  as  used  in  statutes  similar  to  the  one 
under  consideration,  means,  not  share  stock,  but  the  property 
of  the  corporation  contributed  by  its  stockholders,  or  other- 
wise obtained  by  it,  to  the  extent  required  in  its  charter. 
{Williams  v.  West.  Unum  Tel.   Co.,  93  N.  Y.  162.)    The 
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expression  "  Capital  Stock  "  is  often  loosely  used  in  speech, 
and  sometimes  in  statutory  phraseology,  to  denote  capital  and 
nothing  more.  {State  v.  Marristown  Fire  Aasn,,  23  N.  J. 
L.  195.)  In  BwrraU  v.  Bushwich  R.  li.  Co,  (75  N.  Y.  211) 
capital  stock  was  defined  as  "  money  or  property  which  is  put 
in  a  single  corporate  fund  by  those  who,  by  subscription 
therefor,  become  members  of  a  corporate  body,"  "  Capital 
Stock  "  and  "  Capital "  are  practically  the  equivalent  of  each 
other  when  considered  as  a  basis  for  a  franchise  tax. 

The  second  question  ta  be  considered  is  whether  the  bonds 
of  the  United  States,  and  of  the  railroads  above  mentioned, 
and  of  the  New  York  Times,  held  by  the  relator  within  this 
state,  are  to  be  treated  as  capital  employed  within  this  state 
and,  therefore,  as  a  part  of  the  basis  upon  which  the  relator's 
franchise  tax  is  to  be  computed.  If  these  bonds  were  pur- 
chased with  capital  as  distinguished  from  surplus,  they  furnish 
a  proper  basis  for  taxation  {People  ex  rel.  Edison  EL  Light 
Co,  V.  Campbell^  138  N.  Y.  543) ;  and  so,  if  they  were  bought 
with  surplus  they  are  not  a  basis  for  taxation.  {People  ex 
rel.  United  Verde  Copper  Co.  v.  Roberts^  156  N.  Y.  585.) 

The  comptroller  has  included  these  bonds  in  the  list  of 
assets  that  represent  capital  for  the  purpose  of  franchise  taxa- 
tion. There  is  nothing  to  show  that  they  were  bought  with 
surplus.  The  relator  does,  it  is  true,  claim  that  they  were 
bought  with  surplus,  but  its  contention  is  founded  upon  noth- 
ing more  than  an  argument  to  the  effect  that  because  it  has 
more  assets  tlian  share  stock,  there  must  be  a  presumption 
tliat  capital  would  be  invested  in  properties  relating  to  its 
business,  while  surplus  would  naturally  be  invested  in  safe 
interest-bearing  securities.  We  can  indulge  in  no  such  pre- 
sumption, but  if  we  could  it  would  be  of  no  avail  as  against 
the  comptroller's  decision,  which  should  not  be  disturbed 
unless  clearly  erroneous.  {People  ex  rel.  American  C  <k  D. 
Co.  V.  WeiripU,  129  N.  Y.  558.) 

The  third  question  that  remains  to  be  considered  is  whether 
the  stock  of  the  Postal  Telegraph  Cable  Co.  held  by  the  rela- 
tor, is  a  proper  element  in  the  basis  for  taxation.     Stocks  of 
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Other  corporations,  held  by  a  corporation  sought  to  be  taxed 
upon  its  franchise,  fall  within  the  same  rules  that  govern  the 
bonds  above  referred  to.  {People  ex  rel.  Edison  El.  Light  Co. 
V.  Campbell^  supra^  and  People  ex  rel.  U.  V.  Copper  Co.  v. 
HobertSj  supra.)  The  recital  of  a  few  facts  relating  to  the 
acquisition  of  the  Postal  Telegraph  Cable  Co.'s  stock  by  the  rela- 
tor will  enable  us  to  determine  whether  there  was  anything  in 
that  transaction  to  take  it  out  of  the  operation  of  the  general 
rule.  The  relator  not  only  acquired  all  of  the  share  stock  of  the 
Postal  Telegraph  Cable  Co.,»but  all  of  its  assets,  property  and 
privileges,  except  its  corporate  fraiushise  and  some  non-assign- 
able contracts.  The  relator  issued  bonds  in  payment  of  the 
property  and  rights  thus  acquired  by  it,  and  then  deposited 
with  a  trust  company,  to  whom  the  bonds  were  turned  over 
for  collection,  the  stock  of  the  Postal  Telegraph  Cable  Co.  as 
collateral  security  to  the  bonds.  Upon  these  facts  the  relator 
contends,  in  effect,  that  its  ownership  of  the  stock  was  merged 
in  the  ownership  of  the  assets  and  privileges  represented  by 
it,  and  was,  therefore,  of  no  value.  The  difficulty  with  this 
contention  is  that  the  Postal  Telegraph  Cable  Company  is,  in 
a  legal  sense,  as  nmcli  of  a  corporation  as  it  ever  was.  The 
holder  or  holders  of  its  stock  can  at  any  time  pursue  the  busi- 
ness for  which  it  was  organized.  The  corporation  has  never 
been  dissolved,  and  it  still  retains  its  corporate  franchise. 
That  its  stock  has  not  ceased  to  have  life  and  value  is  very 
cogently  shown  by  the  deposit  thereof  as  collateral  security  to 
relator's  bonds.  To  some  extent  the  tangible  property  and 
equipment  of  the  Postal  Telegraph  Cable  Company  acquired 
by  the  relator  is  used  by  the  latter  in  the  name  of  the  former 
and  under  its  franchise.  It  seems  clear,  therefore,  that  the 
stock  of  the  Postal  Telegraph  Cable  Company  held  by  the 
relator  should  be  regarded  as  capital  employed  within  this 
state,  and  is  a  proper  item  in  tlie  sum  total  upon  which  the 
relator's  franchise  tax  should  be  computed.  This  view  of  the 
larger  features  of  this  case  renders  it  unnecessary  to  discuss 
some  of  the  incidental  matters,  which  in  other  aspects  might 
have  had  an  important  bearing  upon  the  result,  and  leads  to 
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the  conclusion  that  the  order  of  the  Appellate  Division  shoald 
be  reversed  and  the  revised  decision  of  the  comptroller  affirmed, 
with  costs  to  comptroller. 

Parker,  Ch.  J.,  Bartlett,  Haight  and  Vann,  JJ.,  concur ; 
Gray  and  O'Brien,  JJ.,  dissent. 

Order  reversed,  etc. 


United  States  Trust  Company  of  New  York  et  al.,  as 
Executors  of  and  Trustees  under  the  Will  of  Andrew 
Soher,  Deceased,  Kespondents,  v.  Le  Roy  Soher  et  al., 
Appellants. 

1.  Will— Trust  for  Accumulation  of  Income  Void,  When 
Beneficiaries  Are  Not  in  Being  at  Death  of  Testator — Real 
Property  Law,  §§  51,  53;  Personal  Property  Law,  §  4.  Where  a 
decedent,  leaving  him  surviving,  as  his  heirs  at  law  and  next  of  kin,  two 
sons,  neither  of  whom  was  married  and  one  a  minor,  under  fourteen  years 
of  age,  after  making  certain  specific  bequests,  one  of  which  was  to  his 
minor  son  to  be  paid  upon  his  becoming  of  age,  devised  and  bequeathed 
the  residue  of  his  estate  to  his  executors  in  trust,  giving  them  a  power  of 
sale  of  his  property,  and  directing  them  to  invest  the  proceeds  thereof 
and  from  the  income  thereof  to  pay  a  fixed  sum  annually  to  each  of  his 
two  sons,  during  the  life  of  each,  and  the  will  further  provided  that  upon 
the  death  of  either  of  the  sons  one-half  of  the  trust  estate,  including 
the  accumulations  of  income,  if  any,  should  be  distributed  among  the 
children  of  such  deceased  son  or  the  issue  of  any  such  deceased  child 
that  should  then  survive;  or,  in  case  such  deceased  son  should  die 
without  leaving  any  lawful  child  or  the  issue  of  any  deceased  child  him 
surviving,  then,  in  that  event  the  trustees  should  deliver  the  same  over 
to  his  brother  in  case  he  should  then  survive,  or  in  case  of  his  death  to 
his  lawful  children  or  their  issue  in  case  of  their  decease;  and  decedent 
left  a  large  estate,  producing  a  large  income  which,  after  paying  the 
annuities  directed  to  be  paid  to  the  sons,  leaves  a  large  annual  surplus; 
the  trust  created  for  the  payment  of  annuities  to  the  sons  is  valid,  but  the 
implied  or  contemplated  accumulation  of  the  surplus  income  for  the  bene- 
fit of  decedent's  grandchildren  is  invalid  as  violative  of  the  statutes  relat- 
ing to  accumulations  (Real  Prop.  Law.  §§  51.  53,  L.  1896.  ch.  547;  and 
Pers.  Prop.  Law,  §  4,  L.  1897,  ch.  417),  since  neither  of  decedent's  sons 
were  married,  at  the  time  of  decedent's  death,  and  consequently  there 
were  no  grandchildren  in  being  for  whom  the  surplus  could  be  aocumu- 
lated  under  the  statutes. 
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2.  Same  -  Disposition  op  Surplus  Income  When  Provision  for 
Accumulation  Thereof  Is  Void  —  When  Distributed  to  Heirs  at 
Law  and  Next  op  Kin,  as  in  Case  of  Intestacy.  The  statute  (Real 
Prop.  Law,  §  53)  providing  that  where  there  is  no  valid  direction  for  the 
accumulation  of  rents  and  profits,  they  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate,  has,  under  the  provisions 
of  the  will  in  question,  no  application;  there  are  no  grandchildren  in 
being  to  whom,  as  the  persons  entitled  to  the  next  eventual  estate,  the 
surplus  can  be  paid;  the  enforcement  of  testator's  provision  for  the 
division  of  the  surplus  upon  the  death  of  either  of  his  sons  might  result 
in  an  unequal  disposition  of  the  estate  as  between  the  sons;  the  survivor 
alone  is  given  his  deceased  brother's  share,  so  that  the  surviving  brother 
would  be  presumptively  entitled  to  the  next  eventual  estate,  but  the 
court  is  given  no  authority  to  determine  or  to  indulge  a  presumption  as 
to  which  of  the  brothers  will  survive  the  other,  and  cannot,  therefore, 
before  the  happening  of  that  event,  ascertain  which  one  will  be  entitled  to 
the  estate;  and,  therefore,  the  surplus  should  be  distributed  between  the 
sons  tis  in  case  of  intestacy,  each  taking  one-half  of  the  surplus  as  the  heir 
at  law  or  next  of  kin  of  his  father. 

U.  S.  Trust  Co.  V.  Solier,  88  App.  Div.  506,  affirmed. 

(Argued  March  28,  1904;  decided  May  17,  1904.) 

Appeal  frojn  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1903,  which  modified  and  affirmed  as  modified 
a  judgment  of  Special  Term  construing  the  will  of  Andrew 
Soher,  deceased. 

The  facts,  so  far  material,  are  stated  in  the  opinion. 

Peter  B.  Olney  for  Le  Roy  Soher,  appellant.  The  direc- 
tion for  accumulations  for  the  benefit  of  unborn  descendants 
was  an  essential  part  of  the  general  scheme  of  the  testator, 
and  it  cannot  be  cut  out  of  the  will,  and  the  legal  trusts  pre- 
served, without  overturning  the  general  purpose  and  intent 
of  the  testator  and  bringing  about  results  never  comtemplated 
by  him.  Hence  the  whole  scheme  fails,  the  attempted  trusts 
are  void,  and  the  defendants,  the  children  of  the  testator, 
inherit  as  in  case  of  intestacy.  {Matter  of  Butterfield^  133 
N.  Y.  473  ;  Van  Buren  v.  Dash,  30  N.  Y.  425  ;  Tilden  v. 
Green,  130  N.  Y.  50 ;  Harris  v.  Clarky  7  N.  Y.  242 ;  Has- 
caU  V.  King,  162  N.  Y.  152 ;  Cowen  v.  Binaldoy  82  Hun, 
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479 ;  Kalish  v.  Kalish,  166  X.  Y.  375 ;  Smith  v.  Ch^se- 
hrough^  176  N.  Y.  322.)  Retaining  the  so-called  legal  trusts, 
after  cutting  ofl  the  direction  for  accumulation,  produces 
great  inequalities  in  the  distribution  of  the  testator's  property 
and  brings  about  results  not  contemplated  or  intended  by  the 
testator.  {Haf)ier  v.  Ilafiier^  62  App.  Div.  316  ;  Benedict 
V.  Wehh^  98  N.  Y.  466.)  The  court  was  in  error  when  it 
directed  by  its  judgment  that  an  annual  sum  should  Ije 
deducted  each  year  from  the  income  to  provide  for  the 
legacy  of  $15,000,  to  be  paid  to  Rodney  when  he  arrives  at 
twenty-one  years  of  age.  {Matter  of  Crarie^  164  N,  Y.  80  ; 
Dougherty  v.  ThmnpBon^  167  N.  Y.  472.) 

Thmrias  N.  Rhiiielamhr  for  Rodney  Sober,  appellaut. 
The  effect  of  the  failure  of  the  invalid  accumulation  upon  the 
testator's  general  scheme  is  to  be  tested  by  the  same  rule  of 
separability  which  applies  in  the  case  of  any  other  invalid 
testamentary  provision.  {Ilascall  v.  King^  162  N.  Y.  134; 
Hafner  v.  ITafner^  62  App.  Div.  316 ;  Cawen  v.  Riimidoy 
82  Hun,  479;  Sinith  v.  Chesehrough,  176  K  Y.  317;  Van 
Vechten  v.  Van  Vechten,  8  Paige,  104 ;  Woodgate  v.  Fleet^ 
44  N.  Y.  1 ;  Smith  v.  Edwards^  88  N.  Y.  92 ;  Manice  v. 
Manice^  43  N.  Y.  385.)  The  trust  for  the  annuities,  whether 
dual  or  single,  is  inseparable  from  the  invalid  scheme  of 
accumulation  and  must  fall  with  it.  {Schermerhorn  v.  Cot- 
ting,  131  N.  Y.  48;  Manice  v.  Manice,  43  N.  Y.  385; 
Pray  v.  liegeman^  92  X.  Y.  508 ;  Tild^n  v.  Green,  130 
N.  Y.  29;  Benedict  v.  Wehh,  98  N.  Y.  460;  Cross  v.  U.  S. 
T.  Co,,  131  N.  Y.  330 ;  Matter  of  Butterfield,  133  N.  Y. 
473.)  If  the  trust  provisions  for  the  annuities  can  be  upheld 
at  all,  they  can  only  be  upheld  as  one  single  trust,  not  two 
separate  trusts.  The  conclusion  of  the  Appellate  Division,  so 
far  as  the  question  may  arise,  should  be  sustained  on  this 
point,  and  also  upon  the  \yo\i\t  that  if  section  53  of  the  Real 
Property  Law  applies  at  all,  the  result,  until  the  birth  of  issue, 
is  an  equal  distribution  of  the  surplus  income.  (  Vanderpoel  v. 
Loew,  112  N.  Y.  177 ;  Locke  v.  F.  X.  ife  T.  Co,  140  N.  Y.  135.) 
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Edioard  W,  Sheldon  and  Charles  A.  Deshon  for  respond- 
ents. Tlie  primary  trusts  of  the  residuary  estate  during  the 
respective  lives  of  the  testator's  two  sons  are  valid.  {Cochrane 
V.  Schelly  140  N.  Y.  516.)  The  undisposed  of  income  from 
the  residuary  estate  belongs  under  the  statute  to  the  persons 
presumptively  entitled  to  the  next  eventual  estate  in  the 
respective  shares  of  that  residuary  estate.  {Cochrane  v. 
ScheU,  140  N.  Y.  538 ;  Pray  v.  Ilegema/n,  92  K.  Y.  508 ; 
•  MUU  V.  Busson,  140  N.  Y.  99;  Cook  v.  Zowry,  95  K  Y. 
103 ;  Gilman  v.  Beddington^  24  N.  Y.  9 ;  Kilpatrick  v. 
Johnson,  15  N.  Y.  322 ;  Manice  v.  Manice,  43  N.  Y.  303 ; 
Sc/iermerhorn  v.  Cotting,  131  N.  Y.  48 ;  Locke  v.  F.  L.  cS: 
T.  Co,,  140  N.  Y.  135 ;  Emhury  v.  Sheldon,  68  N.  Y.  227.) 
The  distribution  of  the  surplus  income  which  the  statute 
directs  does  not  so  modify  the  testamentary  scheme  as  to 
invalidate  the  primary  trusts.  {Matter  of  Tatum,  169  N.  Y. 
514;  MatUr  of  Russell,  168  IST.  Y.  169;  Gould  v.  Rutlier- 
ford,  79  Hun,  280 ;  Eoe  v.  Vingut,  117  N.  Y.  204 ;  Ilen^ 
dricks  V.  Hendricks,  3  App.  Div.  604 ;  Kalish  v.  Kalish, 
166  N.  Y.  368;  Smith  v.  Cliesebroxigh,  176  N.  Y.  317; 
Phelps  V.  Po7id,  23  N.  Y.  69 ;  Williams  v.  Williams,  8 
N.  Y.  525 :  Kilpatrick  v.  Johnson,  15  N.  Y.  322.) 

Haight,  J.  The  question  brought  up  for  review  involves 
the  construction  of  the  will  of  Andrew  Soher,  who  died  on  the 
9th  day  of  February,  1901,  in  the  city  of  New  York,  leaving 
the  will  in  question,  which  lias  been  duly  admitted  to  probate 
by  the  surrogate  of  that  county.  He  left  him  surviving  as  his 
only  next  of  kin  and  heirs  at  law  two  sons,  Le  Roy,  born  in 
January,  1882,  and  Rodney,  born  in  November,  1893.  The  tes- 
tator, by  his  will,  after  making  certain  specific  bequests,  among 
which  was  one  to  Rodney  of  $15,000  upon  his  becoming 
twenty-one  years  of  age,  devised  and  bequeathed  all  the  resi- 
due and  remainder  of  his  estate,  real  and  personal,  to  his 
executors  in  trust,  giving  them  a  power  of  sale  as  to  his  real 
and  personal  property,  and  directing  them  to  invest  the  pro- 
ceeds and  to  apply  the  income  by  paying  an  annuity  to  each 
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of  Ilia  sons,  varying  in  amount  but  specifically  fixed  for  eacli 
year  until  the  amount  reached  S^,000  per  year  for  Le  Roy 
and  $9,000  per  year  for  Rodney,  and  thereafter  such  sums 
were  payable  yearly  during  the  life  of  each.  Upon  the  death 
of  either  of  the  sons  one-half  of  the  trust  estate,  including 
the  accumulations  of  income,  if  any,  was  directed  to  be  dis- 
tributed among  the  children  of  such  deceased  son  or  the  issue 
of  any  such  deceased  child  that  should  then  survive ;  or,  in 
case  such  deceased  son  should  die  without  leaving  any  lawful 
child  or  the  issue  of*  any  deceased  child  him  surviving,  then, 
in  that  event  the  trustees  were  directed  to  deliver  the  same 
over  to  his  brother  in  case  he  should  then  survive,  or  in  case 
of  his  death  to  his  lawful  children  or  their  issue  in  case  of 
their  decease.  The  testator  left  a  large  estate,  consisting  of 
real  and  personal  property  which  produced  an  annual  income 
of  upwards  of  $50,000,  which,  after  paying  the  annuities 
directed  to  be  paid  to  the  sons,  has  thus  far  left  a  surplus 
exceeding  $40,000  per  year. 

We  fully  concur  with  the  learned  Appellate  Division  in  the 
conclusions  which  it  has  reached  to  the  effect  that  the  trust 
created  by  the  will  is  valid  ;  that  but  one  trust  was  created 
and  that  the  implied  or  contemplated  accumulation  of  the 
surplus  income  for  the  benefit  of  the  grandchildren  is  in  vio- 
lation of  the  statute.  As  to  the  legacy  payable  to  Rodney 
upon  his  becoming  of  age  we  have  had  some  doubt  as  to 
whether  it  was  payable  out  of  the  principal  or  income,  but 
under  the  view  which  we  take  of  the  will  it  makes  but  little 
difference  to  the  parties,  and  we  have  finally  concluded  to 
approve  of  the  conclusions  reached  by  the  Appellate  Division 
that  it  should  be  paid  out  of  the  income,  if  sufficient.  Thei-e 
is  but  one  question  in  the  case  which  we  propose  to  discuss 
and  that  arises  out  of  the  disposition  that  should  be  made  of 
the  surplus  income. 

Sections  51  and  53  of  the  Real  Property  Law  (Chap.  547  of 
the  Laws  of  1896)  provides  as  follows : 

"All  directions  for  the  accumulation  of  the  rents  and  profits 
of  real  property,  except  such  as  are  allowed  by  statute,  sliall 
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be  void.  An  accumulation  of  rents  and  profits  of  real  prop- 
erty, for  the  benefit  of  one  or  more  persons,  may  be  directed 
by  any  will  or  deed  sufficient  to  pass  real  property  as  follows : 

"  1.  If  such  accumulation  be  directed  to  commence  on  the 
creation  of  the  estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  or  before  the  expira- 
tion of  their  minority. 

"  2.  If  such  accumulation  be  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  estate  out  of  which  the 
rents  and  profits  are  to  arise,  it  must  commence  within  the 
time  permitted,  by  the  provisions  of  this  article,  for  the  vest- 
ing of  futui*e  estates,  and  during  the  minority  of  the  bene- 
ficiaries, and  shall  terminate  at  or  before  the  expiration  of  such 
minority. 

"  3.  If  in  either  case  such  direction  be  for  a  longer  term 
than  during  the  minority  of  the  beneficiaries  it  shall  be  void 
only  as  to  the  time  beyond  such  minority."     (§  51.) 

"  When,  in  consequence  of  a  valid  limitation  of  an  expect- 
ant estate,  there  is  a  suspension  of  the  power  of  alienation,  or 
of  the  ownership,  during  the  continuance  of  which  the  rents 
and  profits  are  undisposed  of,  and  no  valid  direction  for  their 
accumulation  is  given,  such  rents  and  profits  shall  belong  to 
the  persons  presumptively  entitled  to  the  next  eventual 
estate."     (§  53.) 

Section  4  of  the  Personal  Property  Law  (Chap.  417  of 
the  Laws  of  1897)  contains  substantially  the  same  provi- 
sions as  that  incorporated  in  section  51  of  the  Real  Property 
Law.  It  will  be  observed  that  under  the  statute,  whether 
it  be  real  property  or  personal  property,  the  accumulation  of 
income  or  profits  in  order  to  be  valid  must  be  for  the  benefit 
of  one  or  more  minors  then  in  heing.  Under  the  will,  as  we 
have  seen,  there  has  been  no  disposition  of  the  surplus  profits 
except  in  the  clauses  in  which  provision  is  made  that  upon 
the  death*  of  one  of  the  sons  the  one-half  of  the  trust  estate 
consisting  of  the  residue  and  remainder,  including  one-half  of 
all  the  profits  and  accumulations,  shall  be  paid  over  and  dis- 
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tribrited  to  the  children  of  such  deceased  son.  It  was,  there- 
fore, evidently  intended  that  the  surplus  profits  should 
accumulate  during  the  lifetime  of  the  sons  for  the  benefit  of 
their  children  and  such  accumulation  is  not  limited  to  the 
period  within  the  minority  of  such  children.  While  an  accu- 
mulation for  the  benefit  of  an  unborn  child,  which  commences 
after  its  birth  and  terminates  during  its  minority,  is  lawful, 
the  statute  does  not  permit  an  accumulation  for  the  benefit  of 
an  unborn  child  where  the  accumulation  is  to  commence 
before  its  birth.  (Maiiice  v.  Manice,  43  X.  Y.  303,  376 ; 
Haxtun  v.  Corse ^  2  Barb.  Ch.  518 ;  Kilpatrick  v.  JohnsoiXy 
15  X.  Y.  322.)  Neitlier  of  the  testator's  sons,  at  the  time  of 
the  trial,  had  married,  and  consequently  there  were  no  grand- 
children in  being  for  whom  the  surplus  could  be  accumulated. 
Its  accumulation,  therefore,  was  unautliorized  and  illegal, 
and  it  follows  that  it  must  be  disposed  of  in  accordance  with 
the  provisions  of  the  statute.  Under  the  Real  Property  Law 
to  which  we  have  called  attention,  the  surplus  income  is 
required  to  be  paid  over  to  the  persons  who  are  "  presump- 
tivelv  entitled  to  the  next  eventual  estate."  In  order  to 
determine  who  are  the  persons  entitled  to  the  next  even- 
tual estate  we  must  examine  the  provisions  of  the  will  to 
which  we  have  already  referred.  It,  in  substance,  provides 
that  upon  the  deatli  of  one  of  the  sons  one-half  of  the  estate, 
including  the  surplus,  is  to  be  distributed  among  his  children. 
The  children  of  the  sons  are  the  persons,  therefore,  first 
entitled  to  the  next  eventual  estate  created  by  the  will.  The 
accumulation  being  illegal,  the  grandchildren,  who  would  be 
entitled  to  receive  the  rents  and  profits  when  the  period  of 
accumulation  ends,  are  permitted  to  anticipate  the  event 
which  is  to  terminate  the  accumulation  and  to  take  at  once  the 
rents  and  profits  which  are  undisposed  of.  {Manice  v. 
3fa7iice,  siipra,  p.  385.)  But,  as  we  have  seen,  thei-e  are  no 
grandchildren  in  being,  and,  consequently,  the  surplus  undis- 
posed of  cannot  be  paid  over  to  them.  Under  the  will,  the 
next  estate  created,  after  that  to  the  grandchildren,  is  the  one 
providing  for  the  delivery  of  such  estate,  in  the  absence  of 
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grandchildren,  to  the  surviving  brother.  Under  this  provision 
tiie  claim  is  made  that  the  sons  of  the  testator  are  themselves 
entitled  to  the  next  eventual  estate,  that  in  case  of  the  death 
of  Le  Roy  without  children  his  share  goes  to  Rodney  and  in 
case  of  Rodney's  death  without  children  his  share  goes  to 
Le  Roy  and  that,  therefore,  the  surplus  should  be  evenly 
divided  between  them.  While  this  construction  of  the 
statute  at  first  seems  reasonable  there  are  obstacles  in  the  way 
which  cause  us  to  hesitate  about  adopting  it.  It  is  quite 
evident  that  the  testator  intended  to  provide  for  his  sons  out 
of  his  estate  upon  substantially  an  equal  basis.  It  appears 
that  his  relation  wath  them  before  his  death  was  of  the  most 
cordial  character,  and  while  he  provided  an  annuity  for  one 
of  the  sons  some  larger  than  to  the  other  he  had  advanced  to 
the  other  before  his  death  the  sum  of  $28,000.  It  appears 
that  Le  Roy  is  of  marriageable  age.  Indeed  it  was  stated 
upon  the  argument  of  this  appeal  that  he  had  already  married. 
Rodney  is  still  an  infant  ten  years  of  age.  Should  a  child 
be  born  to  Le  Roy  then  it  might  be  claimed  under  this  con- 
struction of  the  statute  that  the  child  so  bom,  instead  of  Rod- 
ney, the  brother,  would  take  Le  Roy's  portion  of  the  surplus 
while  Le  Roy  himself  would  still  continue  to  take  Rodney's 
portion,  thus  giving  to  Le  Roy  and  his  family  the  entire 
surplus  arising  from  the  estate  until  Rodney  arrives  at  mar- 
riageable age,  is  married  and  has  children  of  his  own,  and 
that  then  his  children  would  take  the  surplus,  leaving  him 
during  life  dependent  only  upon  the  annuity  provided  by  the 
will.  It  is  difficult  to  believe  that  the  testator  ever  intended 
or  contemplated  such  an  unequal  disposition  of  his  estate ;  but 
there  is  another  difficulty  with  reference  to  the  adoption  of 
this  construction  of  the  statute  and  that  is,  that  under  the  will 
the  brothers  take  from  each  other.  The  survivor  alone  is 
given  his  deceased  brother's  share,  so  that  the  surviving 
brother  would  be  the  person  presumptively  entitled  to  the  next 
eventual  estate.  But  we  are  given  no  authority  to  determine 
or  to  indulge  a  presumption  as  to  which  of  these  brothers  will 
survive  the  other  and  cannot,  therefore,  before  the  happening 
29 
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of  that  event  ascertain  which  will  be  entitled  to  the  estate. 
In  the  case  of  Phelps^  JExr.  v.  Pond  (23  N.  Y.  69,  84)  Selden, 
J.,  after  discussing  the  applicability  of  this  statute  to  the  next 
eventual  estate  created  by  the  will  in  that  case,  says :  "  The 
case  cannot,  therefore,  in  any  view  be  brought  within  the  pro- 
visions of  the  statute,  and  hence,  if,  after  deducting  the  pay- 
ments for  any  year  from  the  income  of  that  year  a  surplus  of 
income  should  remain  that  surplus  would  belong,  not  to  the 
residuary  legatees,  but  to  the  next  of  kin.  In  England 
income  unlawfully  accumulated  goes  to  the  heirs  or  next  of 
kin  as  in  cases  of  intestacy.  (1  Jarman  on  Wills  [5th  ed.], 
312.)  Such  would  be  the  rule  in  this  country  were  it  not  for 
the  statute  to  which  we  have  referred.  {Cochrane  v.  Schelly 
140  N.  Y.  516,  539.)  If,  therefore,  the  provisions  of  the  will 
do  not  bring  the  case  within  the  provisions  of  this  statute  the 
surplus  must  be  disposed  of  either  under  the  statute  of 
descents  or  of  distribution.  The  statute  does  not  say  the  ulti- 
mate, but  the  next  eventual  estate.  {Manice  v.  Mcmice^  supraj 
385.)  There  are  no  grandchildren  in  being  that  can  take 
the  next  eventual  estate,  and  the  provision  with  reference  to 
the  brothers  is  not  only  the  ultimate  estate,  but  we  have  no 
power  to  determine  which  brother  will  be  the  survivor  of  the 
other  and  be  entitled  to  take.  It,  therefore,  follows  that  sec- 
tion 53  of  the  Real  Proj^rty  Law  does  not  apply  to  the  pro- 
visions of  the  will  in  this  case  and,  consequently,  the  surplus 
should  be  distributed  between  the  sons  as  in  case  of  intestacy, 
each  taking  one-half  of  the  surplus  as  the  heir  at  law  or  next 
of  kin  of  his  father. 

We  have  discussed  this  question  upon  the  assumption  that 
the  disposition  of  the  surplus  income  derived  from  the  per- 
sonal property  was  the  same  as  that  derived  from  the  i-eal 
estate.  It  has  been  so  held  in  Cook  v.  Zowry  (95  N.  Y.  103- 
108) ;  Mills  V.  Ilusson  (140  N.  Y.  99-104). 

The  judgment  in  this  case  reserves  the  question  as  to  the 
manner  of  the  distribution  of  the  surplus  after  the  birth  of 
grandchildren.  We,  consequently,  have  considered  the  ques- 
tion only,  during  the  period  that  intervenes  between  the  death 
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of  the  testator  and  the  birth  of  grandchildren,  expressing  no 
opinion  whatever  as  to  the  manner  of  the  distribution  there- 
after. While  we  may  differ  in  the  reasons  given,  the  result 
reached  by  us  is  the  same  as  that  by  the  Appellate  Division. 

The  judgment  should,  therefore,  be  affirmed,  with  costs  to 
all  of  the  parties  appearing  in  this  court,  payable  out  of  the 
surplus  moneys  of  the  estate. 

Parker,  Ch.  J.,  Gray,  Martin,  Vann  and  Werner,  J  J., 
concur;  Bartlett,  J.,  votes  for  affirmance  on  the  grounds 
stated  in  the  opinion  of  the  Appellate  Division. 

Judgment  affirmed. 


John  C.  Willis,  Respondent,  v.  Frank  H.  McKinnon  et  al., 

Appellants. 

Action  to  Recover  Possession  op  Real  Property  —  Period  op 
Recovery  op  Dakagbs  for  Withholding  the  Property  Not  Limfted 
TO  Six  Tears  Before  Commencement  of  Action  —  Code  Civ.  Pro. 
§§  1496,  1497,  1581.  The  plaintiff  in  an  action  to  recover  the  possession 
of  real  property  is  entitled  to  recover  damages  for  wrongfully  with- 
holding the  property  in  suit  for  six  years  before  the  commencement  of 
the  action,  if  it  has  been  wrongfully  withheld  for  that  time,  and  also  for 
the  time  that  elapses  after  action  and  before  the  final  trial  and  judgment 
(Code  Civ.  Pro.  §§  1496,  1497),  and  is  not  limited  by  section  1531  to  a 
recovery  for  a  term  not  exceeding  six  years  immediately  preceding  the 
commencement  of  the  action. 

Willis  V.  McKinnon,  79  App.  Div.  249,  affirmed. 

(Argued  May  4,  1904;  decided  May  17, 1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
February  5,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term,  a  jury 
having  been  waived. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jaines  R.  Baumea  and  WiUia/m,  H,  Johnson  for  appellants. 
The  trial  court  erred  in  the  amount  allowed  plaintiff  for  rents 
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and  profits  during  the  occupancy  of  the  defendants.  (Code 
Civ.  Pro.  §  1531 ;  Jackson  v.  Wood,  24  Wend.  443 ;  Budd 
V.  Walker  J  9  Barb.  493 ;  Orout  v.  Cooper,  9  Hun,  326 ;  Wal- 
lace V.  Berdelly  101  K  Y.  13 ;  Zoos  v.  Wilkinson,  113  N.  T. 
485.) 

Charles  Z.  Andrus  and  John  C.  Willis  for  respondent. 
The  amount  of  damages  allowed  plaintiflE  was  proper.  The 
six  years  referred  to  in  section  1531  of  the  Code  of  Civil 
Procedure  for  which  recovery  may  be  had  are  the  six  years 
preceding  the  commencement  of  the  action.  The  section 
does  not  prohibit  a  recovery  in  addition  of  the  rents  and  prof- 
its pending  the  action.  {Chase  v.  Larrvphere,  67  Hun,  603 ; 
Classon  v.  BaUioin,  129  N.  T.  183 ;  De  Lisle  v.  Hunt,  36 
Hun,  620 ;  Damegar  v.  Boyd,  120  N.  Y.  628 ;  Jackson  v. 
Wood,  24  Wend.  443.) 

Martin,  J.  We  are  of  the  opinion  that  this  appeal  cannot 
be  sustained.  The  action  w^as  to  recover  the  possession  of 
real  property  and  damages  for  wrongfully  withholding  the 
same.  While  numerous  questions  are  presented  and  were 
discussed  upon  the  argument  and  in  the  briefs  of  counsel, 
we  are  satisfied  they  were  properly  disposed  of  by  the  court 
below,  and  that  but  a  single  question  need  be  considered  by 
this  court,  which  relates  to  the  damages  the  plaintiff  was 
allowed  for  the  wrongful  withholding  of  the  property.  Upon 
that  question  there  was  a  division  of  opinion  in  the  court 
below.  The  majority  held  that  the  plaintiflE  was  entitled  to 
recover  for  six  years  before  the  commencement  of  the  action 
and  also  during  its  pendency,  while  the  minority  was  of  the 
opinion  that  he  was  entitled  to  recover  for  the  period  of  six 
years  only,  with  interest  until  the  termination  of  the  action. 
We  agree  with  the  opinion  of  the  majority  in  that  respect. 
Indeed,  we  should  affirm  the  judgment  without  opinion,  but 
for  the  fact  that  the  question,  as  to  the  length  of  time  for 
which  a  plaintiff  in  such  an  action  is  entitled  to  recover  dam- 
ages,  has  never  been  clearly  and  distinctly  settled  by  this 
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court.  Thus  the  sole  question  to  be  determined  is  whether 
the  plaintiff  was  entitled  to  recover  damages  for  wrongfully 
withholding  the  property  in  suit  for  six  years  before  the  com- 
mencement of  the  action,  and  also  for  the  time  that  elapsed 
after  and  before  the  final  trial  and  judgment,  or  whether  the 
period  for  which  such  a  recovery  could  be  had  is  absolutely 
limited  to  six  yeare. 

Although  under  the  various  statutes  relating  to  the  subject 
which  have  previously  existed  in  this  state,  different  rules 
seem  to  have  been  applied,  and  the  decisions  under  such  stat- 
utes have  been  inharmonious,  yet  we  do  not  think  it  would  be 
profitable  to  review  or  attempt  to  harmonize  them,  as  it  is 
manifest  tliat  some  at  least  are  in  direct  conflict. 

The  existing  statutes  relating  to  this  subject  are  now  con- 
tained in  the  Code  of  Civil  Procedure.  By  sections  1496  and 
1497  it  is  provided  that  in  an  action  to  recover  real  property 
or  the  possession  thereof,  the  plaintiff  may  demand  in  his 
complaint,  and  in  a  proper  case  recover,  damages  for  with- 
holding the  property,  which  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupation  thereof.  Thus,  under 
these  provisions,  the  right  to  recover  damages  for  withholding 
the  property  may  be  made  a  part  of  the  original  complaint  in 
an  action  to  recover  real  property,  so  tliat,  when  commenced, 
tlie  action  is  not  only  to  recover  possession  of  real  property, 
but  also  to  recover  damages  for  withholding  it.  Such  was  not 
the  case  under  previous  statutes,  where  a  judgment  for  eject- 
ment must  precede  either  an  action  of  trespass  to  recover  the 
damages  for  withholding  the  possession,  or  a  suggestion  to 
recover  damages  therefor.  Under  tliose  statutes  the  right  of 
action  for  damages  arose  subsequently  to  a  judgment  for  the 
recovery  of  the  property,  and  could  be  enforced  either  by  an 
action  or  by  a  suggestion  under  which  a  trial  of  that  question 
might  be  had.  Thus  under  the  previous  statutes  and  the  pro- 
cedure provided  therein,  it  is  obvious  that  no  action  or  pro- 
ceeding for  damages  could  be  said  to  have  been  commenced 
or  to  be  pending  until  the  termination  of  the  action  for  the 
possession  of  the  property,  and  hence  the  situation  was  the 
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same  as  it  would  be  in  an  action  to  recover  damages  for  with- 
holding the  possession  commenced  after  the  determination  of 
the  action  of  ejectment.  When  the  legislature  provided  that 
a  claim  for  damages  conld  be  enforced  in  and  as  a  part  of  an 
action  of  ejectment,  and  that  such  claim  might  form  a  part 
of  the  relief  demanded  in  the  original  complaint,  it  enabled  a 
party  to  join  what  had  hitherto  been  separate  rights  of  action, 
one  accruing  after  the  determination  of  the  other.  Under  these 
provisions  it  became  quite  evident  that  the  legislature  intended 
to  provide  what  might  be  recovered  as  of  the  time  when  the 
action  was  commenced,  namely,  the  possession  of  the  real  prop- 
erty and  also  existing  damages  for  withholding  the  same. 

But  it  is  insisted  that  section  1531  of  the  Code  of  Civil  Pro- 
cedure limits  the  right  to  recover  damages  for  withholding  the 
property  to  a  term  not  exceeding  six  years.  That  section,  so 
far  as  material,  is :  "  In  an  action,  brought  as  prescribed  in  this 
article,  the  plaintiff,  where  he  recovere  judgment  for  the  prop- 
erty, or  possession  of  the  property,  is  entitled  to  recover,  as 
damages,  the  rents  and  profits,  or  the  value  of  the  use  and 
occupation,  of  tlie  real  property  recovered,  for  a  term  not 
exceeding  six  years."  Was  it  the  purpose  of  that  section  to 
absolutely  limit  the  right  of  recovery  for  damages  for  with- 
holding real  property  to  the  period  of  six  years,  without 
regard  to  the  time  when  the  final  judgment  was  rendered  ? 
We  think  not.  It  seems  but  reasonable  to  suppose  that  the 
intention  of  the  legislature  was  that  that  period  of  limita- 
tion should  apply  only  to  the  cause  of  action  set  up  in  the 
plaintiff's  complaint  existing  at  the  commencement  of  the 
action  ;  that  it  related  directly  to  the  recovery  which  might 
be  had  under  the  complaint  as  of  the  time  the  action  was 
commenced,  and  that  it  has  no  application  to  such  damages 
for  use  and  occupation  as  might  accrue  subsequently  to  the 
commencement  of  the  action  and  before  the  final  determina- 
tion thereof.  It  may  be  observed  in  this  connection  that  ordi- 
narily, at  least,  the  various  statutes  of  limitation  relate  to  a  time 
before  commencement  of  action,  and  we  can  discover  no  reason 
to  believe  that  a  different  time  was  intended  by  the  provisions 
of  section  1531.     When  these  sections  are  all  construed  together 
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we  find  that  under  sections  1496  and  1497,  in  an  action  to 
recover  real  property,  the  plaintiflE  may  demand  in  his  com- 
plaint and  recover  damages  for  withholding  it,  including  the  ^ 
rents  and  profits  or  the  value  of  the  use  and  occupation 
thereof.  In  these  provisions  there  is  no  limitation  as  to  time, 
but  the  plaintiflE  may  recover  all  the  damages  which  he  has 
sustained  by  reason  of  such  withholding,  so  that,  independ- 
ently of  section  1631,  he  would  be  entitled  to  recover  for 
all  the  actual  damages  he  had  sustained  thereby  up  to 
the^time  of  the  trial  of  the  action,  except  as  it  might 
be  controlled  by  the  general  Statute  of  Limitations  if  this 
special  limitation  had  not  been  enacted.  We  think  the 
purpose  of  the  limitation  could  not  have  been  to  limit 
the  recovery  at  the  conclusion  of  the  trial,  but  only  to 
limit  the  amount  for  which  the  action  might  be  brought 
for  damages  which  had  been  suffered  before  it  was  com- 
menced. It  relates  to  the  cause  of  action  when  commenced, 
and  not  to  the  amount  of  the  final  recovery.  The  purpose  of 
this  statute  could  not  have  been  to  arbitrarily  determine  the 
length  of  time  for  which  a  plaintiflE  could  recover  at  the  close 
of  a  long  and  protracted  litigation,  without  regard  to  his  own 
acts  or  rights  at  that  time,  or  to  deprive  him  of  his  plain  and 
just  rightfi  by  reason  of  a  situation  which  ho  neither  created 
nor  could  avoid,  and  for  which  the  wrongful  and  dilatory  acts 
of  the  defendants  might  alone  be  responsible.  We  think  the 
plain  purpose  of  this  statute  was  to  limit  the  plaintiflE's  right 
to  recover,  during  the  time  he  had  slept  upon  his  rights,  to 
the  period  of  six  years  before  the  commencement  of  the 
action,  thus  avoiding  any  question  as  to  limitation  in  such  an 
action  under  the  general  statute  limiting  the  time  for  the  com- 
mencement of  an  action,  and  that  after  the  action  was  com- 
menced he  was  entitled  to  recover  in  addition  to  six  years 
before  the  commencement  of  the  action,  if  the  wrongful  with- 
holding had  continued  for  that  time,  for  any  period  of  time 
which  elapsed  during  the  pendency  thereof. 

Obviously  the  purpose  of  the  provision  that  in  an  action  of 
ejectment  the  plaintiflE  might  insert  a  claim  for  damages  for 
withholding  the  possession  of  the  property  was  twofold :  1. 
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To  enable  the  plaintiff  to  avoid  a  multiplicity  of  actions;  and 
2.  To  enable  him  to  recover  the  f  nil  amount  of  damages  he 
had  sustained  for  the  whole  time  during  which  he  was 
deprived  of  the  use  of  his  property,  except  only  the  portion 
as  to  which  he  had  slept  upon  his  rights  for  more  than  six  years 
before  action.  Its  purpose  in  that  regard  was  to  carry  into 
effect  the  spirit  and  object  of  the  general  Statute  of  Limita- 
tions. It  was  intended  merely  as  a  statute  of  repose,  to  pre- 
vent the  enforcement  of  his  rights  for  a  period  before  the 
action  was  commenced  longer  than  he  could  if  it  had  been  a 
direct  action  to  recover  such  damages.  It  is  upon  the  theory 
that  the  plaintiff  is  entitled  to  recover  damages  for  withhold- 
ing the  possession  of  real  property  during  the  pendency  of  a 
litigation  in  regard  to  the  title  or  possession  thereof,  that  a 
defendant  in  such  an  action  to  stay  the  enforcement  of  the 
judgment  is  required,  on  appeal,  to  give  an  undertaking  to 
pay  the  value  of  the  use  and  occupation  of  the  premises  if  in 
his  possession  or  under  his  control. 

If  these  views  are  correct,  it  follows  that  the  plaintiff  was 
entitled  to  recover  damages  not  only  for  six  years  before  the 
commencement  of  the  action,  but  also  the  damages  which 
accrued  during  its  pendency  and  until  its  final  determination. 
That  such  was  the  intention  of  the  legislature  we  have  no 
doubt.  Any  other  construction  would  produce  such  glaring 
injustice  and  inequitable  results  as  to  render  it  quite  impossi- 
ble to  suppose  that  such  was  the  intent  or  purpose  of  the 
statute.  If  the  construction  contended  for  by  the  appellants 
were  to  obtain,  then  a  defendant  might  be  able,  by  dilatory 
action  upon  his  part  as  to  the  trial,  by  unnecessary  appeal, 
and  by  taking  a  new  trial  under  the  statute,  to  obtain  for  the 
use  of  the  premises  a  sum  largely  in  excess  of  their  value, 
even  after  deducting  the  damages  for  withholding  the  prop- 
erty for  the  period  of  six  years,  without  having  the  slightest 
right  to  such  possession  and  use,  thus  placing  a  premium  upon 
unnecessary  delay.  We  cannot  believe  that  such  an  absurd 
result  was  intended.  "  Statutes  will  be  construed  in  the  most 
beneficial  way  which  their  language  will  permit  to  prevent 
absurdity,  hardship  or  injustice."     (Sutherland  on  Statutory 
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Construction,  §  324.)  Where,  as  in  tliis  case,  tiie  withholding 
is  wrongful,  the  claim  for  damages  is  in  the  nature  of  a 
claim  for  a  tort,  and  the  question  is,  how  much  the  plaintiflE 
was  actually  damaged  on  the  day  of  the  trial  by  the  defend- 
ant's wrongful  act,  which  was  continuous  to  that  period. 
And  the  same  considerations  of  convenience  and  propriety 
should  here  control  as  in  other  cases  where  a  recovery  in  one 
action  is  permitted  in  order  to  prevent  unnecessary  litigation 
by  multiplicity  of  suits.  The  judgment  should,  as  it  may 
well  do  in  a  case  like  this,  settle  and  determine  the  rights  of 
the  parties  as  to  the  entire  subject  of  the  litigation,  so  that,  if 
acquiesced  in,  no  f urtlier  controversy  would  remain.  (  Van- 
devoort  v.  Gould,  36  N.  T.  639,  646.)  The  measure  of  'dam- 
ages in  a  case  like  this  is  that  which  would  obtain  in  assumpsit 
for  use  and  occupation.  {Tlolm^  v.  Davis,  19  N.  Y.  488.) 
We  are  of  the  opinion  that  in  actions  for  the  recovery  of  real 
property,  like  actions  for  the  recovery  of  the  possession  of 
personal  property,  where  the  property  has  a  usable  value,  the 
value  of  its  use,  during  the  time  of  its  detention,  is  a  proper, 
item  of  damages.     {Allen  v.  Fox,  51  N.  Y.  502.) 

These  considerations  lead  us  to  the  conclusion  that  the  words 
"  for  the  term  not  exceeding  six  years,"  when  read  in  connec- 
tion witli  the  other  provisions  of  the  statute,  should  be  con- 
strued as  relating  to  a  term  not  exceeding  six  years  prior  to  the 
commencement  of  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  J.  I  vote  for  the  affirmance  of  this  judgment.  The 
case  of  Clason  v.  Baldwin,  (129  N.  Y.  183),  did  not  present 
the  question  for  our  decision,  which  this  case,  now,  presents. 
There,  the  plaintiflE  recovered  a  verdict,  which,  in  addition 
to  awarding  possession  of  the  premises,  awarded  a  sum  of 
money,  as  the  rental  value  of  the  premises  from  the  com- 
mencement of  the  action  to  tlie  day  of  trial.  The  General 
Terra  reversed,  as  to  the  recovery  of  those  damages,  and, 
when  the  case  came  to  this  court,  we  reinstated  the  judgment 
as  it  had  been.     The  Code  sections  discussed   in  the  opinion 
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were  1496  and  1497  and  it  was  with  reference  to  them,  that  it 
was  observed  that  a  recovery  of  damages  for  withholding  pos- 
session could  not  be  had  for  a  time  prior  to  the  commence- 
ment of  the  action.  That  question  was  not  actually  raised  ; 
the  plaintiff  in  the  case  claiming,  oulj',  that  the  judgment 
upon  the  verdict  as  rendered  was  right.  The  demand  in  the 
present  action  is  to  recover  damages  for  a  time  prior  to  its 
commencement  and,  as  to  the  extent  of  that  right,  I  think  that 
section  1531  of  the  Code  should  be  construed  as  applying. 

Paekee,  Ch.  J.,  0*Bbibn,  Bartlbtt,  Vann  and  Cullen, 
JJ.,  concur. 

Judgment  affirmed. 


Rosa  Golob,  Appellant,  v.  Henby  Pasinsky,  Bespondent. 

Nbglioence  —  Landlord  A2n>  Tenakt  —  Action  by  Tenant  poe 
Injuries  Received  from  the  Fall  of  aCeilinq — Allegations  of 
Complaint  Examined  and  Held  Not  Demurrable.  Where  a  com- 
plaint, in  an  action  brought  by  a  tenant  against  his  landlord  to  recover  for 
injuries  received  from  the  fall  of  a  ceiling,  alleges  that  the  defendant 
reserved  to  himself  the  control  of  the  roof  and  ceilings  in  the  building  and 
apartment  occupied  by  plaintiff,  and  that  by  reason  of  his  negligence  in 
permitting  the  roof  of  said  building  and  the  ceiling  of  said  apartment  to 
be  and  remain  in  a  dangerous  condition  the  plaster  from  the  ceiling,  in  one 
of  the  rooms  in  said  apartment  occupied  by  plaintiff,  fell  and  struck 
plaintiff  on  the  head  and  back,  thereby  causing  the  injuries  for  which  the 
action  was  brought,  such  complaint  is  not  demurrable  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  since 
the  allegation  is  explicit  that  by  the  negligence  of  the  defendant  the 
roof  was  permitted  to  become  dangerous  and  out  of  repair,  and  that  by 
the  dangerous  condition  caused  by  the  negligence  of  the  defendant  the 
plaster  of  the  ceiling  fell  and  injured  the  plaintiff;  and  while  it  may  not 
be  clear  how  the  defective  condition  of  the  roof  caused  the  ceiling  to  fall, 
that  is  a  matter  of  proof,  not  of  pleading. 

CMob  V.  Paainskyt  82  App.  Div.  ft37,  reversed. 

(Argued  May  5,  1904;  decided  May  17, 1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
9,  1903,  which  affirmed  a  final  judgment  dismissing  the  com- 
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plaint  for  failure  topay  costs  and  amend  after  an  interlocutor j 
judgment  sustaining  a  demurrer  to  the  complaint 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  B.  CJicmcelZor  and  Abraham  Gruher  for  appel- 
lant. The  plaintiff  was  injured  through  the  fall  of  a  portion 
of  a  ceiling  of  which  the  defendant  had  control;  the  fall 
being  due  to  the  fact  that  the  defendant  negligently  permitted 
the  ceiling  to  be  and  become  defective,  out  of  repair  and  danger- 
ous, he  is,  therefore,  liable  to  plaintiff  for  the  injuries  sustained. 
{BoUard  v.  Roberts,  130  N.  y.  269 ;  Eenlcel  v.  Murr,  31 
Hun,  28 ;  Donner  v.  Ogilvie,  49  Hun,  229 ;  Stdbenhorat  v. 

A.  M.  Co.,  15  Abb.  Pr.  [N.  S.]  355 ;  Feil  v.  Beinha/rt,  127 
N.  Y.  381 ;  Nadel  v.  Fichten,  34  App.  Div.  188 ;  Citron  v. 
Bayley,  36  App.  Div.  130 ;  Levy  v.  Kom,  30  Misc.  Rep.  199 ; 
Levine  v.  Baldwin,  87  App.  Div.  150 ;  Harris  v.  Boa/rd- 
man,  68  App.  Div.  436.)  Connection  is  shown  between 
the  defective  condition  of  the  roof,  the  fall  of  the  ceil- 
ing and   the   plaintiff's  injuries.     {Oldfield  v.  N.  Y.  <&  If. 

B.  B.  Co.,  14  JST.  Y.  310 ;  Edgerton  v.  N.  T.  <&  II.  B.  B. 
Co.,  39  N.  Y.  227;  Zeeds  v.  iT.  T.  T.  Co.,  64  App.  Div. 
484 ;  Fahr  v.  M.  B.  Co.,  9  Misc.  Eep.  57 ;  AlUnge?^  v. 
McKeown,  30  Misc.  Rep.  275.)  A  demurrer  to  a  complaint  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  will  not  be  sustained  where  the  facts  directly 
alleged  and  tliose  which  by  fair  and  reasonable  intendment 
may  be  implied  from  the  direct  allegations  show  a  cause  of 
action.  ( Wenk  v.  City  of  New  York,  171  K  Y.  607 ;  Marie 
V.  Gai^nson,  83  N.  Y.  14.) 

Alvin  C.  Cass  and  Carl  Schurz  Petrasch  for  respondent. 
The  defendant  is  not  liable  in  tort  for  his  failure  to  repair 
the  ceiling  in  plaintiff's  apartment,  and  hence  is  not  liable  for 
damages  for  personal  injuries  arising  from  the  defective  con- 
dition of  the  ceiling.  {Schick  v.  Fleischhauer^  26  App.  Div. 
210 ;  Frank  v.  Mandel,  76  App.  Div.  113 ;  Bich  v.  N.  Y.  C. 
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(&  11.  R.  R,  R.  Co,,  87  N.  Y.  382 ;  O'Dwyer  v.  O'Brien,  13 
App.  Div.  570 ;  Peil  v.  Reinhart,  127  N.  Y.  381 ;  DoUard 
V.  Roberts,  130  N.  Y.  269.)  There  is  no  connection  shown 
between  the  defective  condition  of  the  roof  and  the  accident 
to  the  plaintiflE.  {Clark  v.  Dillon,  97  N.  Y.  370 ;  Hammd 
V.  Wdshhum,  49  App.  Div.  119 ;  Browne  v.  E,  S.  Co.,  44 
App.  Div.  598;  Greef  v.  K  Z.  Ins.  Co.,  160  K  Y.  19; 
Douglas  v.  P.  Ins.  Co.,  63  Ilnn,  393 ;  Church  v.  BuUerfieldy 
19  Misc.  Eep.  265.) 

Cullen,  J.  The  action  is  for  personal  injuries.  The  com- 
plaint alleges  that  the  defendant  was  the  owner  of  a  tenement 
house  in  the  city,  of  New  York  divided  into  separate  apart- 
ments, one  of  which,  on  the  upper  floor,  was  rented  by  the 
plaintiff's  husband  and  occupied  by  him  and  his  family.  It 
further  alleges  "  that  the  defendant  had  and  reserved  to  him- 
self control  of  the  roof  and  ceilings  in  said  building  and 
apartments  therein,  as  well  as  other  parts  and  portions  of  said 
building  during  all  the  times  herein  mentioned."  It  is  also 
charged  that  the  defendant  negligently  suffered  the  roof  of 
the  said  building  and  the  ceilings  in  the  plaintiff's  apartment 
to  become  and  remain  in  so  defective  and  dangerous  condition 
that "  by  reason  of  the  carelessness  and  negligence  on  the  part 
of  the  defendant  in  permitting  the  roof  of  said  building  and 
the  ceilings  of  said  apartment  to  be  and  remain  in  a  danger- 
ous condition  as  aforesaid,  a  large  piece  of  plaster  or  other 
substance  from  the  ceiling  in  one  of  the  rooms  in  said  apart- 
ment occupied  by  plaintiff,  fell  and  struck  plaintiff  on  the 
head  and  back,"  To  this  complaint  the  defendant  demurred 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  learned  judge  at  Special  Term  overruled  the  demurrer, 
holding  that  while  there  was  no  sufficient  connection  pleaded 
between  the  condition  of  the  roof  and  the  falling  of  the  ceil- 
ing, the  allegation  that  the  defendant  reserved  control  of  the 
ceiling  was  sufficient  to  render  him  responsible  for  its  condi- 
tion.    The  Appellate  Division  reversed  the  judgment  below 
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on  the  ground  that  the  liability  of  the  landlord  for  a  breach 
of  liis  covenant  to  repair  was  siraplj  ex  contractu  for  the  cost 
of  the  necessary  repairs  and  not  ex  delicto  for  injuries  inflicted 
thereby  on  the  tenant  or  third  parties.  {Schick  v.  Fleisch- 
hauer^  26  App.  Div.  210.)  The  learned  court  conceded  the 
rule  which  imposes  liability  on  landlords  for  negligence  in 
maintaining  the  stairs,  halls  and  ways  of  passage  over  which 
they  retain  control  and  which  are  used  in  common  by  the 
various  tenants  {Dollard  v.  Roberts^  130  N.  Y.  269  ;  Looney 
V.  McLean^  129  Mass.  33),  but  held  tliat  as  the  ceiling  was  a 
part  of  the  demised  premises,  the  rule  did  not  apply  to  the 
present  case.  It  will  thus  be  seen  that  the  diflEerence  of 
opinion  in  this  case  relates  not  so  much  to  the  rules  govern- 
ing the  liability  of  landlords  of  apartment  houses  for  defects 
in  their  condition  as  it  does  to  the  proper  construction  of  the 
plaintiflTs  pleading.  Doubtless  the  demise  of  an  apartment 
includes  a  demise  of  the  ceilings  therein,  and  in  such  a  case  the 
liability  of  the  defendant  would  be  governed  by  the  ordinary 
rule  which  obtains  between  landlord  and  tenant.  But  the 
plaintiff  expressly  alleges  that  the  defendant "  had  and  reserved 
to  himself  control  of  the  roof  and  ceilings  in  said  building  and 
apartments  therein."  This  is  an  allegation  of  fact,  not  that 
the  defendant  covenanted  to  repair  the  roof  of  the  building 
and  the  ceilings,  but  that  he  reserved  to  himself  control  of 
the  same ;  in  other  words,  that  they  did  not  constitute  a  part 
of  the  demised  premises.  It  may  be  very  improbable  tliat 
a  landlord  reserved  or  excepted  the  ceiling  of  an  apartment 
from  a  demise  of  the  apartment,  but  unless  it  can  be  said 
that  such  a  reservation  is  impossible  as  a  matter  of  law,  I 
do  not  see  how  the  effect  of  the  plain  and  specific  allegation 
of  the  complaint  in  this  respect  can  be  avoided.  However 
this  may  be,  there  is  no  such  difficulty  with  the  reserva- 
tion of  the  roof.  As  a  matter  of  common  custom  and  prac- 
tice in  apartment  houses  it  is  not  demised  to  any  particular 
tenant,  but  possession  and  control  is  retained  by  the  landlord. 
Nor,  so  far  as  the  pleading  is  concerned,  do  we  see  any  break 
in  the  chain  of  causation  between  the  negligence  of  the 
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defendant  in  respect  to  the  condition  of  the  roof  and  the 
injnry  to  the  plaintiff.  The  case  of  Allinger  v:  McKeown 
(30  Misc.  Rep.  275 ;  50  App.  Div.  628),  cited  by  the  learned 
trial  judge,  is  not  in  point.  There  the  action  was  for  per- 
sonal injuries.  It  was  alleged  that  a  dumbwaiter  or  elevator 
in  common  use  by  all  the  tenants  was  negligently  snflFered 
to  become  out  of  repair,  and  that  while  the  plaintiflE  was 
at  the  shaft,  without  any  fault  on  her  part,  the  waiter  fell 
and  injured  her.  The  defect  of  the  pleading  in  that  case 
lay  here :  It  did  not  aver  that  the  fall  of  the  elevator  was 
occasioned  by  the  defective  condition  in  which  it  was 
allowed  to  remain  by  the  defendant,  and  for  all  that  was 
stated  in  the  complaint  it  might  have  fallen  from  the  inde- 
pendent act  .of  some  third  party,  to  which  its  defective  con- 
dition did  not  contribute.  Logically  the  objection  is  well 
founded  and  had  it  been  taken  by  demurrer  when  pleadings 
are  to  be  scanned  with  some  strictness  it  should  have  pre- 
vailed. But  as  it  was  raised  only  on  the  trial  after  proof 
given  it  seems  a  little  liberality  by  way  of  permitting  an 
amendment  to  the  complaint  might  well  have  been  extended 
to  the  plaintiff.  There  is  no  such  defect  in  the  complaint 
before  us.  The  allegation  is  explicit  that  by  the  negligence 
of  the  defendant  the  roof  was  permitted  to  become  dangerous 
and  out  of  repair  and  that  by  the  dangerous  condition  caused 
by  the  negligence  of  the  defendant  the  plaster  of  the  ceiling 
fell  and  injured  the  plaintiff.  How  the  defective  condition 
of  the  roof  caused  the  ceiling  to  fall  was  a  matter  of  proof, 
not  of  pleading. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  demurrer  overruled,  with  costs  in  all  the  courts,  and  that 
of  the  Special  Term  affirmed,  with  leave  to  the  defendant, 
within  twenty  days,  on  payment  of  costs,  to  withdraw 
demurrer  and  serve  answer. 

O'Brien,  Babtlett  and  Martin,  JJ.,  concur;  Parker, 
Cli.  J.,  Gray  and  Vann,  JJ.,  dissent  on  opinion  of  Patter- 
son, J.,  below. 

Judgment  reversed,  etc 
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The  People  of  the  State  of  New  York,   Appellant,  v. 
DoMiNico  Calabur,  Respondent. 

Chimes  —  Appeal  —  Order  op  HEVERSAii  upon  Ground  That  J  uancE 
Required  a  New  Trial  Not  Reviewable.  An  order  of  reversal  in  a 
criminal  case,  that  does  not  upon  its  face  exclude  the  possibility  that  it 
was  based  upon  an  examination  of  the  facts  or  made  as  a  matter  of  dis- 
cretion, presents  no  question  of  law  reviewable  by  the  Court  of  Appeals. 

People  V.  CcUahur,  91  App.  Div.  539,  appeal  dismissed. 

(Argued  May  16, 1904;  decided  May  20,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  11,  1904r,  which  reversed  a  judgment  of  the  Kings 
County  Court  entered  upon  a  verdict  convicting  tiie  defend- 
ant of  the  crime  of  assault  in  the  first  degree  and  granted  a 
new  trial. 

John  F,  Clarke^  District  Attorney  {Robert  H,  Hoy  of 
counsel),  for  appellant. 

Francis  Z.  Corrao  for  respondent.  This  court  has  no 
jurisdiction  to  review  this  appeal,  for  the  reason  that  the 
order  appealed  from  fails  to  state  upon  what  ground  or  for 
what  reason  the  judgment  of  conviction  was  reversed  and  a 
new  trial  granted.  {People  v.  Boas^  92  N.  Y.  561 ;  People 
v.  Pouclier^  99  N.  Y.  610 ;  People  v.  Convoy^  97  N.  Y.  72 ; 
People  V.  Stevens,  104  N.  Y.  667 ;  People  v.  Camp,  139 
N.  Y.  87 ;  People  v.  Malone,  169  N.  Y.  569  ;  People  v. 
Miller,  169  N.  Y.  339 ;  People  v.  D'Argencour,  95  N.  Y. 
631.) 

Per  Curiam,  Although  a  previous  motion  to  dismiss  the 
appeal  in  this  case  was  denied  upon  the  theory  intimated,  but 
not  decided,  in  People  v.  D'^Argencour  (95  N.  Y.  624),  to  the 
effect  that  if  it  appeared  that  the  discretion  of  the  Appellate 
Division  had  been  abused,  the  question  might  be  considered 
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upon  appeal  to  tliis  court,  yet,  when  we  examine  other 
decisions  where  that  question  was  actually  involved,  we  find 
that  it  has  been  uniformly  held  that  an  order  of  reversal  in  a 
criminal  case  that  does  not,  upon  its  face,  exclude  the  possi- 
bility that  it  was  based  upon  an  examination  of  the  facts  or 
made  as  a  matter  of  discretion,  presents  no  question  of  law 
reviewable  by  the  Court  of  Appeals.  {People  v.  O^Brien, 
164  N.  Y.  57;  People  v.  Grossman,  168  N.  Y.  47;  People 
v.  Mitchell,  142  X.  Y.  639 ;  People  v.  Stevens,  104  N.  Y. 
667;  People  v.  Convoy,  97  K  Y.  62;  PeopU  v.  Boas,  92 
K  Y.  560  ;  Harris  v.  Burdett,  73  N.  Y.  136.) 

Therefore,  in  view  of  the  latter  decisions,  which  must  l>e 
regarded  as  controlling  and  adverse  to  the  dictum  in  the 
D^Argencour  case,  and  after  a  full  consideration  of  the  case  at 
bar,  we  have  reached  the  conclusion  that  this  court  has  no 
jurisdiction  to  review  the  order  of  the  Appellate  Division 
reversing  the  judgment  of  the  trial  court  upon  the  ground 
that  justice  required  a  new  trial,  as  that  determination  rested 
solely  in  the  discretion  of  the  coui-t  below  and  involved  no 
errors  of  law  which  this  court  can  review. 

The  appeal  should  be  dismissed. 

Parker,  Cli.  J.,  Gray,  O'Brien,  Martin,  Cullen  and 
Werner,  J  J.,  concur  ;  IIaight,  J.,  absent. 

Appeal  dismissed. 


National   Citizens'    Bank    of   the   City  of   New   York, 
Respondent,  v,  Emma  Ida  Toputz,  Appellant. 

Promissory  Note  —  When  Consideration  for  Extension  of  Time 
OF  Payment  Must  Be  Pleaded.  A  valid  consideration  is  an  essential 
element  of  an  agreement,  after  maturity,  to  extend  the  time  of  payment 
of  a  promissory  note  such  as  will  discharge  a  surety  thereon;  and  in  an 
action  upon  the  note,  if  such  an  agreement  is  relied  upon  as  a  defense, 
the  consideration  therefor  must  be  pleaded  and  proved. 

National  Citizens*  Bank  v.  Toplitz,  81  App.  Div.  593,  affirmed. 

(Argued  April  4,  1904;  decided  May  81,  1904.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
20,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

The  action  is  brought  to  recover  the  balance  due  on  a 
promissory  note  made  by  the  defendant  on  the  26th  day  of 
December,  1899,  to  the  order  of  L.  Toplitz,  Son  &  Co.,  for 
$5,000.00,  payable  in  five  months  after  date.  The  payees  and 
indorsers  of  the  note  are  the  defendant's  sons,  and  the  note 
was  discounted  by  the  Ninth  National  Bank  of  New  York 
from  which  the  plaintiff  herein  derived  its  title. 

The  answer  of  tlie  defendant  alleges,  in  substance,  that  she 
signed  the  note  for  the  accommodation  of  the  payees  without 
consideration  ;  that  with  knowledge  of  this  fact  the  Ninth 
National  Bank  discounted  the  note  for  value  ;  that  aft^r  the 
maturity  of  the  note  the  Ninth  National  Bank,  without  the 
consent  or  knowledge  of  the  defendant,  "entered  into  an 
agreement  with  the  said  firm  of  L.  Toplitz,  Son  &  Co.,  whereby 
it  extended  the  time  to  said  firm  *  *  *  for  the  payment 
of  said  promissory  note  for  a  definite  time,  and  agreed  to  and 
with  tlie  said  firm  that  for  a  certain  fixed  time  it  would  not 
collect  or  enforce  payment  of  said  note  as  against  said  firm." 
Upon  the  trial  the  plaintiff  admitted  all  the  facts  set  up  in 
the  answer,  as  well  as  the  repetition  thereof  in  the  opening  of 
defendant's  counsel,  and  then  asked  for  the  direction  of  a  ver- 
dict in  favor  of  the  plaintiff.  This  motion  was  granted  and 
the  defendant  excepted. 

Bichard  Z.  Sweezy  for  appellant.  The  relation  of  the 
defendant,  as  an  accommodation  maker,  to  the  transaction 
resulting  in  the  discounting  of  the  note  in  question,  was  that 
of  surety,  and  tlie  extension  by  the  holder  of  the  note,  of 
the  time  of  the  indorsers,  who  were,  in  fact,  the  principal 
debtors,  without  the  consent  of  the  defendant,  discharged  the 
latter.  {Groio  v.  Gm^lock,  97  N.  Y.  81 ;  Uvbhard  v.  Gumsy^ 
64  N.  Y.  457  ;  Colyrove  v.  Talhnan,  67  N.  Y.  95  ;  Millerd  v. 
Thorny  56  N.  Y.  402 ;  LescAen  v.  Gray,  149  Ind.  17 ;  Marsh  v. 
30 
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Consolidation  Bank^  48  Penn.  St.  510 ;  Brandt  on  Suretyship 
[2d  ed.],  §  29.) 

Charles  Blandy  and  Frederick  A,  Card  for  respondent. 
The  judgment  was  properly  directed.  The  grounds  stated  by 
defendant's  counsel  do  not  constitute  a  defense.  {Delaware 
Co.  V.  T.  Ine.  Co,,  199  Penn.  St.  17 ;  Strong  v.  Foster,  17  C.  B. 
201.)  There  was  no  evidence  oflEered  by  defendant  that 
any  valid  or  binding  extension  of  time  was  given  to  the  payees. 
{Olmstead  v.  Lathner,  158  N.  Y.  313 ;  Carpenter  v.  Taylor, 
104  N.  T.  171 ;  Nat  Bank  v.  Bigler,  83  N.  Y.  51.) 

Werner,  J.  The  learned  trial  court  and  the  Appellate 
Division  were  of  the  opinion  that  under  sections  3  and  55  of 
the  Negotiable  Instruments  Law  (L.  1897,  ch.  612),  the  facts 
set  forth  in  the  answer  did  not  constitute  a  defense.  The 
qno:  tio:i  wliether  these  sections  of  the  statute  referred  to  have 
mado  :i  cliaii'i^o  in  the  liability  assumed  by  an  accommodation 
iiii^kerof  a  pi\»:iiissory  note,  is  an  interesting  one  which  we  do 
not  (loom  it  necossji/y  to  discuss  at  this  time,  because  we  have 
reached  the  coiichusioii  tiiat  the  answer  does  not  present  a  legal 
defeiiso  in  any  as;>ect  <>f  the  case.  The  defendant  claims  to 
be  released  from  liability  on  the  note  in  question  because  the 
holder  thereof,  with  knowledge  of  the  fact  that  she  was  an 
accommodation  maker  and  merely  a  surety  for  the  payees, 
gave  the  latter  an  extension  of  time  of  payment  without 
defendant's  knowledge  or  consent. 

Prior  to  the  enactment  of  the  Negotiable  Instruments  Law 
it  was  the  well -settled  rule  in  this  state  that  a  valid  and  bind- 
ing agreement  to  extend  the  time  of  payment  between  the 
hoi  Jer  of  a  promissory  note  and  the  principal  debtor,  without 
the  knowledge  or  consent  of  the  surety,  operated  to  release 
tho  Litter,  provided  the  holder  knew  of  his  true  relation  to  the 
note.  Whether  that  rule  has  been  changed  by  the  Negotiable 
Instruments  Law  is  a  question  that  will  have  to  be  decided 
when  it  is  fairly  presented.  To  have  the  effect  of  discharg- 
ing the  surety,  however,  it  has  always  been  the  rule  that  such 
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an  agreement  must  be  upon  a  valid  consideration  and  must  be 
sufficient  to  preclude  the  creditor,  during  the  extended  period, 
from  enforcing  the  debt  against  the  principal.  {Olmstead  v. 
Latimer^  158  N.  Y.  313.)  The  answer  of  the  defendant  and 
her  counsel's  opening  address  disclose  that  an  agreement  was 
made  between  the  plaintiff  and  the  principal  debtors  for  an 
extension  of  time,  bht  there  is  neither  allegation  nor  statement 
of  any  consideration  for  such  agreement.  That  a  valid  con- 
sideration is  an  essential  element  of  such  an  agreement  cannot 
be  doubted.  {Parmelee  v.  Thompson^  45  N.  Y.  58.)  Where 
an  action  or  defense  is  based  upon  a  contract,  the  pleading  in 
which  it  is  set  forth  should  allege  all  the  material  facts.  Con- 
sideration is  a  material  and  indispensable  element  of  every 
contract.  *'  In  declaring  upon  a  contract  not  under  seal,  it  is 
in  all  cases  necessary  to  state  that  it  was  a  contract  that 
imports  and  implies  consideration,  as  a  bill  of  exchange  or 
promissory  note,  or  expressly  to  state  the  particular  con- 
sideration upon  which  it  is  founded."  (1  Chitty  on  Pleading 
[13th  Am.  ed.],  292,  and  cases  cited  ;  Moak's  Van  Santvoord's 
Pleading,  164;  Bliss  on  Code  Pleading  [2d  ed.],  sec.  268; 
Beach  on  Modern  Law  of  Contracts,  vol.  2,  sec.  1691 ;  Bailey 
V.  Freeman^  4  Johns.  280 ;  DolcJier  v.  Fry^  37  Barb.  152.) 
"Where  a  consideration  is  not  implied,  or  a  renuest  is  essen- 
tial to  the  defendant's  liability,  it  is  of  the  gist  of  the  action, 
and  must  be  specially  averred."  {Spear  v.  Downing^  34 
Barb.  522;  Gould  Pleadings,  176.) 

Under  our  Code  of  Civil  Procedure  a  complaint  nmst  con- 
tain a  plain  and  concise  statement  of  the  facts  constituting 
each  cause  of  action,  without  unnecessary  repetition.  (Sec. 
481,  sub.  2.)  An  answer  must  contain  (1)  "a  general  or  spe- 
cific denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendants  *  *  *  (2)  a  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim,  in  ordinary 
and  concise  language,  without  repetition."  (Sec.  500,  Code 
Civ.  Pro.)  This  is  nothing  more  than  a  restatement  of  the 
rule  as  it  existed  prior  to  the  adoption  of  the  present  Code. 
While  it  is  no  longer   necessary,  as  it  was  under  the   old 
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system,  to  plead  tlie  conclusions  of  law  which  followed  the 
facts  previously  stated,  it  is  essential  to  set  forth  every  mate- 
rial fact  which  forms  a  part  of  the  cause  of  action  or  defense. 
This  was  so  under  the  old  Code  of  Procedure  {People  ex  rel. 
Crane  v.  Ryder ^  12  N.  Y.  433),  and  it  is  still  the  rule,  as  the 
present  Code  has  made  no  change  in  this  respect.  Under  our 
liberal  practice,  a  very  broad  and  general  allegation  of  con- 
sideration has  been  held  sufficient,  as  for  instance  in  PrindU 
v.  Caruthers  (15  N.  Y.  425),  where  it  was  held  that  the  words 
"  for  value  received  "  constituted  a  good  averment  of  consid- 
eration, and  a  demurrer  to  the  complaint  was  overruled, 
although  it  was  held  that  a  motion  to  have  the  complaint 
made  more  definite  would  have  been  proper.  In  the  case  at 
bar  there  is  no  averment  in  the  answer,  and  no  statement  in 
the  opening  of  the  defendant's  counsel  of  any  consideration 
whatever.  The  contract  alleged  is  not  one  which  necessarily 
imports  a  consideration,  and  without  an  averment  of  consid- 
eration it  cannot  be  assumed  that  it  is  such  a  contract  as  will 
constitute  a  defense  to  plaintiff's  cause  of  action. 

We  think  the  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 


The  Fidelity  Trust  Company  of  Buffalo,  as  Committee  of 
Ella  M.  Kean,  Appellant,  v,  Charles  D.  Marshall,  as 
Executor  of  William  Berriman,  Deceased,  and  as  Admin- 
istrator of  the  Estate  of  Cyrena  M.  Berriman,  Deceased, 
Respondent. 

Insurance  —  Life  Policies  Payable  to  Wife  op  Insured  Who  Pre- 
deceased Him,  Vest  in  Children  Then  Living.  Policies  of  life  insur- 
ance, one,  payable  upon  the  death  of  the  husband  to  his  wife,  her  execu- 
tors, administrators  or  assigns  for  her  sole  use,  *Mf  she  survived  him,  but 
in  case  she  died  first  the  amount  to  be  paid  to  her  children  for  their  Ube, 
or  to  their  guardian,  if  under  age; "  the  other,  payable  to  his  wife  '*  or  to 
her  legnl  representatives"  upon  his  death,  but  if  she  was  not  then  living 
to  be  paid  "  to  her  children  or  to  their  guardian  if  under  age,"  upon  the 
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death  of  the  wife  before  the  insured,  vest  in  the  children  living  at  that 
time,  who  take,  not  through  their  mother,  but  become  substituted  as  the 
beneficiaries  by  virtue  of  the  stipulations  of  the  contract,  and  such  chil- 
dren, if  living  at  the  death  of  the  insured,  or  their  representatives,  if 
dead,  are  entitled  to  share  in  the  proceeds  of  the  policies. 
Fidelity/  Trust  Co.  v.  Mars?iall,  98  App.  Div.  607,  affirmed. 

(Argued  April  28,  1904;  decided  May  81,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  March  28,  1904,  which  affirmed  an  interlocu- 
tory judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
he  questions  certified  are  stated  in  the  opinion. 

Martin  Clark  for  appellant.  Ella  M.  Kean,  as  the  only 
tchild  surviving  at  the  death  of  her  father,  is  entitled  to  the 
whole  proceeds  of  the  policies.  (  Walsh  v.  M.  L,  Ins.  Co.^ 
133  N.  Y.  408 ;  Geoffrey  v.  Gilbert,  5  App.  Div.  98  ;  Schuh 
V.  Jf.  R,  F.  L.  Asm,,  135  N.  Y.  563 ;  Grisxoold  v.  Sawyer, 
125  N.  Y.  411;  Brich  v.  Campbell,  122  K  Y.  337;  Bacoti 
V.  Brummer,  100  N.  Y.  372 :  OhmteoA  v.  Keyes,  85  N.  Y. 
593  ;  WhiUheadY,  N.  Y.  L.  Ins.  Co,,  102  N.  Y.  143  ;  Brum- 
mer  v.  CoKn,  86  N.  Y.  11.) 

Adolph  Rebadou)  for  respondent.  It  appears  upon  the 
face  of  the  complaint  that  the  defendant,  as  personal  represent- 
ative of  Cyrena  M.  Berriman,  is  entitled  to  one-half  of  the 
insurance  moneys,  and  the  demurrer,  therefore,  was  properly 
sustained.  (  Whitehead  v.  iV^.  Y.  Z.  Ins.  Co,,  102  N.  Y.  140 ; 
U,  S,  T.  Co.  V.  M.  B.  I.  Ins.  Co.,  115  N.  Y.  152 ;  Walsh  v. 
M.  L.  Ins.  Co.,  133  N.  Y.  408 ;  lerch  v.  Freutel,  36  Misc. 
Kep.  581.) 

Vann,  J.  By  appropriate  allegations  the  plaintiff  in  an 
amended  and  supplemental  complaint  sets  forth  facts  showing 
its  right  to  sue  in  the  capacity  indicated  by  the  title  to  the 
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action  and  the  representative  capacity  of  the  defendants  as 
named  therein.  In  separate  counts  it  also  sets  forth  a  cause 
of  action  against  tlie  Connecticut  Mutual  Life  Insurance  Com- 
pany upon  two  policies  of  insurance  issued  by  it  upon  the 
life  of  Hamilton  M.  Lymburner  for  $10,000  each,  dated 
respectively  October  lOtli,  1865,  and  February  2l8t,  1873. 
The  earlier  policy  was  payable  upon  the  death  of  the  insured 
to  Harriet  C.  Lymburner,  "  her  executors,  administratora  or 
assigns  for  her  sole  use,"  if  she  survived  her  husband,  but  in 
case  she  died  first  the  amount  of  said  insurance  was  payable 
"  to  her  children,  for  their  use,  or  to  their  guardian  if  under 

age-" 

The  later  jwlicy  was  also  payable  in  the  first  instance  to 

Mrs.  Lyinburner,  ''or  to  her  legal  representatives"  upon  the 
death  of  the  insured,  but  if  she  was  not  then  living,  it  was  to 
be  paid  ''  to  her  children  or  to  their  guardian  if  under  age." 
Mrs.  Lymburner  died  June  29th,  1878,  and  Mr.  Lymburner 
April  22d,  1903.  They  had  three  children,  Hattie,  Cyrena 
and  Ella.  Hattie  died  before  her  mother,  on  the  23d  of 
December,  1875,  aii  infant,  unmarried  and  childless.  Cyrena 
died  December  19tli,  1896,  leaving  no  children  but  a  husband, 
William .  Berriman,  her  surviving,  and  a  will  by  which  she 
gave  all  her  property  to  hi  in.  William  Berriman  died  October 
2d,  1900,  leaving  a  will  by  which  he  gave  all  Ins  property  to 
his  brothers  and  sisters.  The  defendant  Charles  D.  Marshall 
is  the  executor  of  Mr.  Berriman's  estate  and  the  administrator 
with  the  will  annexed  of  Mrs.  Berriman's  estate.  Ella,  the 
third  daughter,  married  Thomas  Kean,  who  died  May  Ttli, 
1888,  leaving  him  surviving  the  said  Ella  and  seven  children, 
all  now  living.  Mrs.  Kean  is  also  living,  but  is  an  incom- 
petent, and  the  plain tiflE  is  the  committee  of  her  person  and 
estate. 

After  the  death  of  the  insured  an  action  was  commenced 
by  the  plaintiff  to  recover  the  amount  of  both  policies.  As 
conflicting  claims  had  been  made  against  the  company,  upon 
its  motion  a  statutory  interpleader  was  directed  by  an  order 
of  the  Supreme  Court,  which  required  the  insurance  company 
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to  pay  to  the  plaintiff  one-lialf  of  the  insurance  and  the 
remainder  into  court,  which  was  done.  The  present  defend- 
ants were  substituted  in  place  of  the  insurance  company 
and  they  demurred  to  the  supplemental  complaint,  which 
alleged  the  foregoing  facts  in  substance,  upon  the  ground  tliat 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  Special  Term  and  the 
interlocutory  judgment  was  tfffirmed  by  the  Appellate  Divi- 
sion, one  of  the  justices  dissenting.  Leave  was  thereupon 
given  to  appeal  to  this  court  and  the  following  questions  cer- 
tified for  its  determination :  "  1,  Should  the  demurrer,  of  tho 
defendants  be  sustained  upon  the  ground  that  the  complaint 
in  said  action  does  not  state  facts  sufficient  to  constitute  a 
cause- of  action  ?  2.  Is  the  plaintiff,  upon  the  facts  alleged  in 
the  complaint,  entitled  by  virtue  of  the  policies  of  insurance 
set  out  in  the  complaint  to  the  moneys  (one-half  of  the  pro- 
ceeds of  said  policies)  now  deposited  in  court?" 

The  plaintiff,  representing  the  only  child  of  Hv,  and  Mra. 
Lymburner  living  at  the  date  of  the  death  of  t!io  insured, 
claims  the  entire  proceeds  of  the  policies;  M-hile  t!ie  defend- 
ant, representing  the  estate  of  the  child  who  survived  her 
mother  but  died  before  her  father,  and  also  tho  estate  ui  her 
sole  legatee,  claims  one-half  thereof.  As  all  tho  parties  con- 
ceded that  the  plaintiff  was  entitled  to  one-half,  that  amount 
was  paid  over  accordingly,  but  the  other  half,  being  claimed 
both  by  the  plaintiff  and  the  defendants,  was  paid  into  court 
to  await  the  result  of  the  action. 

The  answer  to  the  questions  certified  depends  upon  the 
construction  of  the  policies  which  created  the  fund  claimed 
by  the  conflicting  interests.  Such  construction  depends  upon 
the  language  of  the  parties  used  in  the  contracts,  read,  when 
doubt  arises,  in  the  light  of  the  circumstances  surrounding 
them  when  the  contract  was  made.  At  that  date  Mr.  and  Mrs. 
Lymburner  had  three  living  children,  and  as  it  was  reason- 
able to  presume  that  those  children  would  survive  both  their 
parents,  the  contract  provided  for  that  contingency.  If  Mrs. 
Lymburner  survived  her  husband  the  policies  were  payable 
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to  her,  and  the  children,  even  if  all  living  at  that  time,  were 
entitled  to  no  part  of  the  proceeds.  If,  however,  Mrs. 
Lymburner  died  before  her  husband  it  was  provided  that 
the  policies  should  be  payable  to  her  children.  In  other 
words,  Mrs.  Lymburner  was  the  beneficiary  and  payee  if  her 
husband  died  first,  but  if  she  died  first  her  children  were  made 
the  beneficiaries  and  payees.  Upon  her  death,  the  insured 
being  still  alive,  her  children  were  substituted  in  her  place 
and  stead  as  the  beneficiaries  of  the  policies.  The  function  of 
the  words  "  her  executors,  administrators  or  assigns,"  as  used 
in  the  first  policy,  and  of  "  her  legal  representatives,"  as  used 
in  the  second,  is  not  now  involved.  They  may  cover  the  con- 
tingency that  the  wife  might  survive  her  husband  and  die,  or 
assign  the  policy  before  it  was  paid,  or  the  possibility  that  no 
child  would  survive  the  father,  or  both.  Wliether  the  poli- 
cies were  assignable  or  not  is  immaterial,  for  they  did  not  pass 
by  assignment,  will  or  intestate  law,  but  by  virtue  of  certain 
stipulations  in  the  contract  they  vested  in  the  children  of  Mrs. 
Lymburner  immediately  upon  her  death.  The  children  did 
not  take  through  their  mother,  but  through  the  contract  which 
substituted  them  in  her  place  when  she  passed  away.  The 
parties  to  the  contract  had  the  right  to  name  the  person 'or 
persons  to  whom  the  proceeds  of  the  policies  should  be  paid 
when  they  matured  and  the  one  first  named  was  Mrs.  Lym- 
burner, who  was  the  sole  beneficiary  as  long  as  she  lived.  As 
she  died  before  her  husband,  her  interest  thereupon  ceased. 
It  did  not  pass  to  any  one  from  her  or  through  her  but  died 
with  her.  The  substitutes  named  then  became  the  benefici- 
aries and  the  policies  belonged  to  them,  with  all  the  rights  and 
incidents  of  personal  property  in  the  form  of  contingent 
contracts. 

This  construction  is  required  by  two  cases  recently  decided 
by  this  court,  which  we  will  briefly  review.  In  the  earlier, 
the  policy  was  issued  on  tlie  life  of  one  Finn,  payable  upon 
his  death  to  his  wife,  "her  executors,  administrators  or 
assigns,"  but  in  case  she  should  die  before  him,  "  then  the 
amount,  after  his  death,"  was  payable  to  tlieir  children,  or 
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their  guardian  if  under  age.  The  wife  died  first,  leaving  her 
surviving  her  husband  and  three  children,  Mrs.  Anthon,  Mrs. 
Miles  and  Miss  Caroline  Finn.  Mrs.  Anthon  died  next,  leav- 
ing three  children  her  surviving.  Then  Mrs.  Miles  died, 
intestate  and  without  issue,  leaving  a  husband,  and  letters  of 
administration  were  issued  upon  her  estate.  Finally,  the 
insured  died,  leaving  one  daughter,  Caroline  Finn,  and  three 
grandcliildren,  the  children  of  his  deceased  daughter,  Mrs. 
Anthon,  as  his  only  descendants.  It  was  held  that  upon  the 
death  of  Mrs.  Finn  the  only  persons  interested  in  the  policy 
were  her  children  then  living,  and  that  the  whole  policy,  as  a 
chose  in  action,  belonged  to  them ;  that  upon  the  death  of 
either  daughter,  lier  interest  passed  to  her  personal  represent- 
atives, and  that  the  grandchildren,  as  such,  had  no  standing 
to  recover  any  portion  of  the  sum  insured.  {U,  S.  Trust  Co. 
V.  Mutual  Be7iefit  Life  Insurance  Co,^  115  N.  Y.  152.) 
Speaking  through  Judge  Earl,  the  court  said  :  "  The  court 
below  held  that  no  portion  of  the  policy  was  payable  to  the 
administrator  of  Mrs.  Miles,  but  that  one-half  thereof  was 
payable  to  Caroline  C.  Finn,  the  surviving  daughter  of  Mr 
and  Mrs.  Finn,  and  the  other  half  to  the  three  grandchil- 
dren. We  find  no  language  in  the  policy  insuring  any  one 
but  Mrs.  Finn  and  the  children  of  Mr.  and  Mrs.  Finn.  If 
Mrs.  Finn  survived  her  husband,  the  sum  mentioned  in  the 
policy  was  payable  to  her.  When  she  died  before  her  husband, 
the  only  persons  interested  in  the  policy  were  her  children 
then  living,  and  the  whole  policy,  as  a  chose  in  action, 
belonged  to  them.  They  held  vested  interests  therein  as  they 
could  in  any  other  chose  in  action  payable  at  a  future  time. 
{Olmst-ed  v.  Kef/es,  85  N.  Y.  593  ;  Whitehead  v.  iT.  Y.  Life 
Insurance  Co.,  102  N .  Y.  143.)  *  *  *  When  Mrs.  Miles 
died  her  interest  in  the  policy  passed  to  her  administrator  as 
her  personal  representative  and  as  part  of  her  personal  estate, 
and  upon  the  death  of  Mr.  Finn  one-third  of  the  policy  was 
payable  to  the  surviving  child,  one-third  to  the  adminis- 
trator of  iVFrs.  Miles  and  one-third  to  the  administrator  of  Mrs. 
Anthon." 


474  Hanlon  v.  Ehbich.  [May, 

Statement  of  case.  [Vol.  178. 

In  the  later  case  the  policy  was  upon  the  life  of  one  Traub 
for  the  sole  use  of  his  wife  and  was  payable  to  her,  "  if  living, 
*  *  *  and  if  not  living  to  her  children  or  their  guardian." 
Mr.  and  Mrs.  Traub  at  the  time  had  three  children,  Bessie, 
Solomon  and  Carrie.  Bessie  died  first,  intestate,  leaving  a 
husband  and  children.  Mrs.  Traub  died  next,  and  then 
Solomon  died,  intestate,  leaving  a  widow  and  children. 
When  Mr.  Traub  died  he  left  Carrie,  his  daughter,  him  sur- 
viving. It  was  held  that  Bessie  had  simply  a  contingent 
interest  which  terminated  upon  her  death  prior  to  that  of 
her  mother  and  that  no  interest  was  transmittted  to  her  per- 
sonal representative ;  that  upon  the  death  of  the  mother  all 
interest  in  the  policy  vested  at  once  in  her  children  then  sur- 
viving. {Walsh  v.  Mutual  Life  Insurance  Co.y  133  N.  Y. 
408.)  Judge  Gray,  writing  for  the  court,  reviewed  all  the 
authorities  and  followed  the  case  of  United  States  Trust  Co. 
V.  Mutual  Benefit  Life  Insurance  Co,  {supra). 

These  cases  were  regarded  by  a  majority  of  the  court 
below  as  decisive  of  the  one  in  hand,  and  we  are  of  the  same 
opinion.  They  require  us  to  affirm  the  judgment,  with  costs, 
and  to  answer  the  first  question  certified  in  the  affirmative 
and  the  second  in  the  negative. 

Gray,  Bartletp  and  Werner,  JJ.,  concur;  Parker, 
Ch.  J.,  O'Brien  and  Haight,  JJ.,  dissent. 

Judgment  affirmed. 


Ellen   Hanlon,  Appellant,   v,   Samuel   W.  Ehrich  et  al., 
Respondents. 

1.  Witness  — When  He  Mat  Be  Contradicted  or  Discredited  by 
Previous  Written  or  Oral  Statements.  Letters,  affidavits,  written 
statements,  verified  pleadings,  depositions  and  previous  testimony  of  a 
witness  are  admissible  to  impeach  him,  if  they  are  material  to  the  issue 
upon  which  he  is  testifying  and  if  they  tend  to  contradict  or  discredit 
him,  and  when  such  contradictory  matter,  is  in  writing,  and  can  be  pro- 
duced, the  whole  of  the  writing  should  be  offered  in  evidence  before  it  is 
allowed  to  be  read. 
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2.  Same  —  Statement  op  Rule  for  Admission  of  Such  Writings, 
OR  Parts  Thereof,  When  They  Contain  Immaterial  and  InOom 
FETENT  Matter.  Where,  however,  such  writing  contains  much  irrele 
vant  or  incompetent  matter  in  addition  to  the  parts  that  arc  material 
competent  and  contradictory  of  the. witness,  only  the  material  and  com 
petcnt  parta  should  be  received  and  read  in  evidence;  in  no  event,  how 
ever,  should  the  writing,  or  any  part  thereof,  be  read  until  it  has  been 
marked  in  evidence;  and  if  the  writing  contains  irrelevant  or  incom- 
petent matter  that  cannot  be  safely  submitted  to  a  jury,  it  should  be 
marked  for  identification  and  the  competent  parts  thereof  read  into  the 
minutes  so  as  to  form  part  of  the  record. 

3.  Same  —  Erroneous  Exclusion  of  Contradctory  Statements 
Made  by  Witnesses  for  Plaintiff  in  Action  to  Recover  Damages 
FOR  Alleged  Injuries.  Where  witnesses  for  the  plaintiff,  in  an  action 
brouglit  to  recover  for  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendants,  had,  at  the  instance  of  the  defendants,  prior  to 
the  trial  and  in  anticipation  thereof,  signed  written  statements  containing 
matter  relating  to  plaintiff's  alleged  injuries  and  clearly  contradictory  of 
the  testimony  given  at  the  trial  by  such  witnesses,  it  may  fairly  be  presumed 
that  the  statements  were  made  for  use  at  the  trial  and  that  they  were 
germane  to  the  issue;  and  where  the  witnesses  had,  upon  cross-examination 
by  defendants,  identified  and  admitted  their  signatures  to  the  statements, 
it  is  reversible  error  to  exclude  the  statements  from  evidence  when  offered 
by  defendants  as  part  of  their  case  for  the  purpose  of  impeaching  such 
witnesses,  where  the  objection  thereto  was  merely  general,  as  immaterial, 
irrelevant  and  incompetent,  and  not  upon  the  specific  ground  that  parts 
thereof  were  incompetent  for  the  purpose  for  which  they  "were  offered, 
especially  where  the  trial  court,  after  excluding  the  statements,  criticised 
and  discussed  the  execution  and  contents  thereof  as  if  they  had  been 
admitted  in  evidence  and  were  before  the  jury, 

Ilanlon  v.  Ehrich,  80  App.  Div.  359,  affirmed. 

(Argued  May  18,  1904;  decided  May  31,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  6,  1903,  which  reversed  a  judgment  in  favor  of  plaiu- 
tiflE  entered  upon  a  verdict  and  an  order  denying  a  moticn  for 
a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  F,  Carew  and  Thomas  F,  Magner  for  appellant. 
The  ruling  of  the  trial  court  on  the  admission  of  evidence  was 
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correct.  {Romertze  v.  E.  R.  NaL  Banh,  49  N.  Y.  577; 
Hobby  V.  Hobby ^  64  Barb.  277 ;  Hoiistine  v.  O* Donnelly  5  Han, 
472 ;  Hine%  v.  Cushhig,  53  Ilun,  519  \  S.  &  L.  P.  R.  R.  Co. 
V.  Arnold^  41  App.  Div.  482 ;  Sturne  v.  Williams^  6  J.  &  S. 
325 ;  Gaffney  v.  People,  54  N.  Y.  416 ;  Stephens  v.  People, 
19  N.  Y.  549;  A?i{aW7i  v.  People,  45  N.  Y.  340;  Peoph  v. 
^^(ZcA,  87  N.  Y.  509.) 

H  Snowderi  Marshall  for  respondents.  The  exclusion  of 
the  three  papers  was  error,  not  cured  by  tlie  subsequent  quali- 
fication, permitting  counsel  to  read  "  Any  portion  that  he 
called  the  attention  of  the  witness  to,  or  that  is  in  conflict 
with  her  testimony  here."  {Romertze  v.  E.  R.  Nat,  Rank, 
49  N.  Y.  577 ;  People  v.  Tyler,  43  Hun,  419 ;  Gafney  t. 
People,  50  N.  Y.  416 ;  Doud  v.  DoixneUy,  35  N.  Y.  S.  R. 
834;  Plyer  v.  G.  A,  Ins,  Co.,  15  N.  Y.  S.  R.  865 ;  Abbott's 
Select  Cases  on  Ev.  729  ;  Chase's  Stephen's  Ev.  332,  art.  132  ; 
Starkie  on  Ev.  [10th  ed.]  239 ;  Greenl.  on  Ev.  [15th  ed.] 
§  462.)  The  statements,  and  each  and  every  portion  of  the 
statements,  were  competent,  relevant  and  material  testimony 
upon  the  issues  made  by  the  plaintiff  that  the  statements  had 
been  improperly  obtained  from  the  witnesses.  {Lacs  v. 
Everard^s  Breweries,  170  N.  Y.  444;  Nowack  v.  Met.  St. 
Ry.  Co.,  166  N.  Y.  433.)  If  there  was  irrelevant  matter,  or 
matter  prejudicial  to  the  plaintiff  in  the  affidavits,  the  burden 
was  upon  the  plaintiff  to  point  out  such  matters  and  object  to 
them.  {Gaffney  v.  PeapU,  50  K  Y.  416 ;  S.  cfe  L.  P.  R. 
R.  Co.  V.  Arnold,  41  App.  Div.  482.) 

Werner,  J.  The  merits  of  this  case  seem  to  have  been 
somewhat  obscured  in  the  mutual  efforts  of  counsel  to  reduce 
to  scientific  accuracy  a  question  of  practice  which  has  long 
been  settled  by  the  theories  of  text  writers,  but  which  the 
courts  in  their  practical  procedure  have  had  to  apply  with 
more  or  less  of  elasticity  to  an  infinite  variety  of  facts. 

That  question,  broadly  stated,  is  whether,  in  the  effort  to 
contradict  a  witness  for  the  adverse  party  by  the  contents  of  a 


1904.]  Hanlon  v.  Ehrich.  477 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Werner,  J. 


writing  which  is  shown  to  have  been  made,  subscribed  or 
sworn  to  by  him,  tlie  paper  may  be  introduced  and  read  in 
evidence  as  a  whole,  or  whether  counsel  who  thus  undertakes 
to  discredit  a  witness  must  be  confined  to  reading  such  parts 
of  the  instrument  as  are  clearly  contradictory  of  his  oral  testi- 
mony. The  mere  statement  of  the  question  suggests  the 
obvious  impracticability  of  formulating  any  hard  and  fast  rule 
that  will  fit  every  case  alike,  and  always  serve  the  ends  of 
justice.  There  are  cases  in  which  the  character  of  the  writ- 
ing and  the  purpose  for  which  it  was  made  render  it  impos-' 
sible  to  make  effective  or  intelligent  use  thereof  unless  it  is 
laid  before  court  or  jury  in  its  entirety.  There  are  other  cases 
where  a  voluminous  writing,  although  made,  signed  or  sworn 
to  by  the  witness,  may  contain  but  a  few  fragmentary  sentences 
that  are  contradictory  of  his  oral  testimony.  To  apply  the 
same  rigid  rule  to  both  classes  of  cases  would  be  a  hindrance 
rather  than  a  help  to  the  administration  of  justice. 

In  the  light  of  these  preliminary  observations,  a  brief  state- 
ment of  the  precise  manner  in  which  the  question  arises  in 
the  case  at  bar  will  point  the  way  for  further  discussion.  The 
action  was  brought  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  in  consequence  of  the 
alleged  negligence  of  thv.'  defendants.  Prior  to  the  trial  of 
the  action,  three  persons  wlio  were  called  as  witnesses  for  the 
plaintiff,  had  signed  written  statements  at  the  instance  of  the 
defendants'  investigator.  Upon  the  trial,  after  having  given 
direct  testimony  for  the  plaintiff,  tliese  witnesses  were  con- 
fronted with  their  signed  statements,  and  admitted  the  signa- 
tures. These  statements  were  made  in  anticipation  of  the 
trial  and  concededly  contained  matter  that  was  clearly  con- 
tradictory of  the  testimony  given  at  the  trial  by  the  signers 
thereof.  After  the  first  of  these  witnesses,  a  woman  named 
Flaherty,  had  given  her  direct  testimony,  defendants'  counsel 
attempted  to  interrogate  her  about  her  signed  statement.  She 
claimed  that  it  was  only  partly  true  and  specified  certain 
particulars  in  which  it  was  not  correct.  Counsel  for  the 
defendants  thereupon  undertook  to  read  from  the  paper  with- 
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out  having  offered  it  in  evidence.  He  was  interrupted 
by  the  court  with  the  observation :  "  Yon  do  not  want  to 
read  the  whole  paper ;  read  what  you  claim  is  in  conflict 
with  what  she  said  here."  Defendants'  counsel  responded 
in  the  affirmative  and  continued  to  read  as  follows :  "  I 
noticed  another  saleslady  named  Nellie,  or  Ellen,  Hanlon 
near  the  second  case,  was  standing  about  ten  feet  from  her 
when  I  noticed  the  door  of  this  case  fall  out  of  the  groove  or 
floor  of  the  stock  case  and  strike  the  floor  and  stand  there 
•without  in  any  way  falling  over  against  or  upon  Nellie  Han- 
lon, upon  the  floor,  and  as  it  struck  the  floor  she  walked  away 
as  unconcernedly  as  could  be,  not  limping  or  walking  as  if  she 
had  received  any  injury;  and  I  know  it  did  not  touch  her  in 
any  way.  I  noticed  her  every  day  for  about  a  month  after 
this  door  falling  on  the  floor."  At  this  juncture  the  court 
again  interposed  with  the  cautionary  remark:  "Only  such 
portions  as  are  in  conflict  with  her  testimony  here."  Defend- 
ants' counsel  then  again  resumed  his  cross-examination  of  the 
witness  who,  a  little  later,  admitted  that  she  had  said  in  her 
statement,  "  Several  montlis  after  I  missed  Miss  Hanlon  from 
the  store,  her  sister  Annie  and  another,  who,  I  think,  was  her 
sister,  asked  me  to  tell  them  the  door  to  the  fur  case  that  fell 
on  NelHe  Hanlon,  wliicli  I  refused  to  do."  At  the  close  of 
the  examination  of  this  witness  the  written  statement  was 
marked  for  identification.  Another  of  plaintiffs  witnesses, 
named  Sweeney,  identified  her  signature  to  a  written  statement, 
and  after  she  had  explained  the  circumstances  under  which  it 
was  signed,  it  was  marked  for  identification.  A  third  wit- 
ness for  the  plaintiff,  named  McLaurie,  was  shown  a  writ- 
ten statement,  and  she  admitted  the  signature  to  be  her 
own,  but  denied  that  the  statement  was  true.  This  last  paper 
does  not  appear  to  have  been  marked  for  identification.  This 
was  the  condition  of  the  record  when  plaintiff's  counsel  rested 
his  case.  The  motion  of  defendants'  counsel  for  a  nonsuit 
being  denied,  he  proceeded  to  offer  in  evidence  the  three  writ- 
ten statements  above  referred  to.  They  were  objected  to  as 
irrelevant,  immaterial  and  incompetent,  the  objections  were 
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Bustained  and  defendants  excepted.  The  plaintiff  obtained  a 
verdict  and  from  the  judgment  thereafter  entered  the  defend- 
ants appealed  to  the  Appellate  Division,  where  the  judgment 
was  reversed  and  a  new  trial  gmnted,  on  the  ground  that  the 
trial  court  erred  in  not  receiving  in  evidence  the  written  state- 
ments alluded  to.  From  the  last-mentioned  order  the  plain- 
tiff has  appealed  to  this  court. 

Counsel  for  the  respective  parties  seem  to  have  been  almost 
equally  diligent  in  tempting  fate,  by  staking  the  whole  issue 
upon  tiie  exposition  of  a  purely  incidental  question  of  practice. 
Defendants'  counsel  in  the  first  instance  declined  the  conces- 
sions of  the  trial  court  which,  with  a  reasonable  degree  of 
perseverance  and  tact,  could  probably  have  been  extended  so 
as  to  secure  all  that  was  really  material  in  tiie  written  state- 
ments. The  Appellate  Division  held  that  defendants'  counsel 
was  technically  coiTCCt  in  insisting  upon  his  right  to  introduce 
the  papers  as  part  of  his  case.  Then  plaintiff's  counsel,  not 
to  be  outdone,  declined  the  new  trial  granted,  throwing  a 
$7,000.00  verdict  into  the  balance,  and  stipulating  that  if  his 
view  of  this  question  of  practice  is  incorrect,  judgment  abso- 
lute shall  go  against  his  client.  Under  these  circumstances 
we  can  do  no  less,  and  shall  attempt  to  do  no  more,  than  to 
"  hew  to  the  line"  if  we  can  find  it,  and  let  "  the  chips  fall 
where  they  may." 

As  we  have  intimated,  the  theory  of  the  rule  under  discus- 
sion is  comparatively  simple  and  well  settled  ;  but  its  practi- 
cal application  has  resulted  in  some  difficulty  and  confusion. 
The  principle  upon  which  the  rule  is  founded  is  obvious.  As 
a  witness  may  be  contradicted  by  other  witnesses,  so  he  may 
be  discredited  by  his  own  contradictory  oral  or  written  state- 
ments. One  of  the  most  frequent  methods  of  impeaching  a 
witness  is  by  proving  his  prior  oral  statements  in  conflict 
with  his  testimony.  The  practice  in  this  regard  is  necessarily 
simple  and  uniform.  The  first  step  in  the  process  is  to  lay 
the  foundation  for  such  proof  by  asking  the  witness  the 
specific  question  whether  he  ever  made  the  statement  which 
the  examining  counsel  proposes  to  use  against  him.     If  the  wit- 
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nese,  without  explanation  or  qualification,  admits  having  made 
the  statement,  that  is  the  end  of  the  inquiry,  because  tlie  wit- 
ness l)as  discredited  himself  and  there  is  no  need  for  contra- 
diction. If,  on  the  other  hand,  the  witness  denies  having 
made  the  statement,  or  does  not  remember  having  made  it,  he 
may  then  be  contradicted  by  any  person  who  heard  him  make 
it.  Such  evidence  of  oral  statements  is  usually  direct  and 
specific,  or  at  least  easily  separable  from  statements  not  ger- 
mane to  the  purpose  of  contradiction,  and  this  is  equally  true 
of  any  denial,  explanation  or  qualification  which  a  witness 
thus  discredited  may  thereafter  desire  to  make.  The  rule  as 
to  documentary  evidence,  which  is  to  be  used  to  contradict 
the  oral  testimony  of  a  witness,  is  necessarily  somewhat  dif- 
ferent and  has  given  rise  to  much  discussion.  Letters,  affida- 
vits, written  statements,  verified  pleadings,  depositions  and 
previous  testimony  of  a  witness  are  admissible  to  impeach 
him,  if  they  are  material  to  the  issue  upon  which  he  is  testi- 
fying and  if  they  tend  to  contradict  or  discredit  him.  When 
such  a  writing  contains  nothing  except  what  is  clearly  con- 
tradictory of  material  testimony  given  by  the  witness,  it 
would  seem  to  fall  within  the  general  rule  that  a  writing 
is  not  only  the  best  evidence  of  what  it  contains,  but  the 
only  evidence  that  is  legally  admissible  of  its  contents, 
provided  always  that  it  is  in  existence  and  can  be  pro- 
duced. In  such  a  case  the  whole  of  the  writing  should 
be  offered  in  evidence  before  it  is  allowed  to  be  read. 
There  are,  however,  many  instances  in  which  the  writ- 
ing may  contain  much  irrelevant  and  even  incompetent  mat- 
ter, in  addition  to  some  parts  that  are  material,  competent 
and  contradictory  of  the  witness.  In  such  a  case  the  proper 
rule  would  seem  to  be  that  only  the  material  and  competent 
parts  should  be  received  and  read  in  evidence.  In  no  event, 
however,  should  the  writing,  or  any  part  thereof,  be  read 
until  it  has  been  marked  in  evidence.  If  the  writing  contains 
irrelevant  or  incompetent  matter  that  cannot  safely  be  sub- 
mitted to  a  jury,  it  should  be  marked  for  identification  and  tlie 
competent  parts  thereof  read  into  the  minutes  so  as  to  fonn 


1904.]  Hanlon  v.  Ehrich.  481 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Weriteb,  J. 

part  of  the  record.  As  a  matter  of  strict  practice  the  proper 
time  to  do  this  is  when  the  counsel  who  desires  to  use  the 
evidence  has  the  case,  but  the  courts  may  in  their  discretion 
properly  permit  it  as  a  part  of  the  cross-examination.  This 
last-mentioned  feature  of  practice  has  apparently  played  some 
part  in  producing  the  impression  that  it  is  proper  to  interro- 
gate a  witness  as  to  the  contents  of  such  a  paper  without  intro- 
ducing it  in  evidence  either  as  a  whole  or  in  part,  and  this  in 
turn  is  probably  responsible  for  some  of  the  apparent  diversity 
in  the  decisions.  That  diversity  is  more  apparent  than  real, 
however,  for  it  is  to  be  remenibered  that  appellate  tribunals 
have  to  deal  with  concrete  questions  presented  by  the  records 
as  made  and  not  with  abstract  theories  based  upon  technically 
correct  rules. 

Since  the  question  is  purely  one  of  practice  we  shall  not 
attempt  to  reconcile  the  decisions  in  other  jurisdictions  with 
those  of  our  own  state.  Suffice  it  to  say  that  some  of  them,  wliile 
in  substantial  accord  as  to  the  general  rule,  seek  to  differentiate 
each  special  case  by  reason  of  particular  facts.  The  case  of 
Bomertze  v.  East  River  National  Bank  (49  N.  T.  577)  is 
referred  to  by  all  the  modern  text  writers  as  a  leading  author- 
ity upon  the  subject.  In  that  case  the  general  rule  is  stated 
as  follows :  "  "When  a  party  proposes  to  impeach  a  witness  by 
proving  inconsistent  written  statements,  it  is  sufficient  to  show 
the  witness,  or  read  to  him,  the  paper,  and,  if  its  genuineness 
is  admitted,  the  party  can  introduce  it  when  he  has  the  case 
and  the  right  to  put  in  evidence ;  and  it  is  not  the  legal  right 
of  the  other  party  or  the  witness  to  enter  into  any  explanation 
of  the  contents  of  the  paper  until  after  it  has  been  introduced 
in  evidence.  It  is  within  the  discretion  of  the  court,  however, 
to  vary  the  order  of  proof."  The  contradictory  evidence 
under  discussion  in  that  case  was  embodied  in  the  deposition, 
taken  de  bene  esse,  of  a  witness  who  was  sworn  for  the  defend- 
ant at  the  trial.  On  his  cross-examination  the  deposition  was 
shown  to  him  and  he  admitted  his  signature  thereto.  After 
the  defendant  had  rested  his  case,  plaintiiFs  counsel  proposed 
to  read  the  deposition  "for  the  purpose  of  showing  that 
31 


482  Hanlon  v.  Ehbich.  [May, 

Opinion  of  the  Court,  per  Werner,  J.  fVol.  178. 

he  (the  witness)  made  statements  therein,  inconsistent  with 
his  testimony  given  on  the  stand  in  court  on  this  triah"  The 
deposition  was  exchided  by  tlie  trial  court  on  the  ground,  as 
stated  by  this  court,  *'  that  a  proper  foundation  had  not  been 
laid  for  the  purpose  of  reading  the  deposition  to  contradict 
the  witness,"  and  its  exclusion  was  held  to  be  error,  although 
the  writing  was  not  printed  in  the  record  on  appeal,  and 
there  was  nothing  before  this  court  to  indicate  the  precise 
character  of  its  contents.  Counsel  for  tlie  appellant  urges 
that  the  real  point  decided  in  the  lioinertze  case  was  that  a 
writing  containing  matter  which  contradicts  the  evidence 
of  a  witness  given  upon  a  trial,  is  not  inadmissible  because 
there  was  no  such  foundation  laid  for  its  use  as  is  required 
by  the  rule  relating  to  oral  statements  songht  to  be  used 
for  purposes  of  contradiction.  That  is  true.  But  the 
character  of  the  question  was  such  as  to  necessitate  a  gen- 
eral discussion  of  the  rule  governing  the  admissibility  of 
writings  for  the  purpose  of  contradicting  witnesses,  and,  as 
the  case  has  been  almost  universally  recognized  as  an  authority 
upon  the  rule  itself,  we  are  not  now  disposed  to  give  it  sueli 
a  narrow  construction  as  to  destroy  the  effect  of  its  eminently 
sound  and  practical  reasoning.  It  is  cited  in  Greenleaf  on 
Evidence  (Vol.  1,  p.  616,  15th  ed.) ;  Eapalje's  Law  of  Wit- 
nesses  (Sec.  206) ;  Abbott's  Select  Cases  (P.  729),  and- Chase's 
Stephen's  Digest  of  the  Law  of  Evidence  (Art.  132),  where 
the  rule  is  laid  down  substantially  as  above  stated. 

In  Gaffney  v.  People  (50  N.  Y.  422)  a  witness  for  the 
defense  was  sought  to  be  discredited  by  a  written  statement 
previously  made  by  him.  It  was  introduced  in  evidence  on 
behalf  of  the  prosecution  after  the  defense  had  rested,  and 
its  admission  was  held  to  be  no  error,  this  court  holding  that 
the  general  objection  of  incompetency  was  properly  over- 
ruled, and  that  if  any  part  of  the  statement  was  objectionable 
as  not  relating  to  inquiries  which  had  been  made  of  the  wit- 
ness, that  objection  should  have  been  specifically  taken. 

The  cases  relied  upon  by  appellant's  counsel  do  not  hold 
that  it  is  improper  per  se  to  receive  in  evidence  a  writing 
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designed  to  contradict  a  witness ;  on  tlie  contrary,  tbey  stand 
upon  the  rule  that  the  introduction  of  the  paper  is  proper, 
but  only  to  the  extent  that  it  really  serves  the  purpose  for 
which  it  is  offered.  In  Holjby  v.  Hobhy  (64  Barb.  277), 
which  was  an  action  for  divorce,  the  co-respondent  was  a  wit- 
ness for  the  defendant.  On  his  cross-examination  he  was 
shown  a  letter,  the  writing  of  which  he  admitted,  addressed 
to  the  defendant,  but  intercepted  by  the  plaintiff,  so  that  it 
never  reached  the  person  for  whom  it  was  intended.  The 
letter  contained  some  contradictions  of  the  testimony  of  the 
writer,  but  it  was  more  largely  composed  of  other  matters 
which  were  clearly  irrelevant  and  incompetent,  since  they 
served  to  subject  the  defendant  to  the  suspicion  of  a  meretri- 
cious alliance  with  the  author  of  the  letter,  founded  upon  his 
declarations  made  without  her  knowledge.  The  offer  to  read 
the  whole  of  the  letter  was  held  to  have  been  properly 
excluded. 

Another  case  that  illustrates  this  phase  of  the  rule  under 
discussion  is  Saranac  dk  Lake  JPlacid  li.  H,  Co,  v.  Arnold 
(41  App.  Div.  482)  where  plauitiff's  counsel  sought  to  intro- 
duce in  evidence  the  annual  report  of  the  board  of  railroad 
commissioners,  for  the  purpose  of  contmdicting  a  witness  for 
the  defendant.  It  was  a  document  covering  twenty-seven 
pages  of  printed  matter  and  from  its  very  nature  was  largely, 
if  not  wholly,  irrelevant  to  any  material  fact  testified  to  by 
the  witness  sought  to  be  contradicted.  The  court  expressed 
its  willingness  to  receive  such  specific  parts  of  the  report  as 
counsel  offering  it  could  show  to  be  competent  for  purposes  of 
contradiction,  and  upon  his  failure  to  do  so  the  whole  docu- 
ment was  excluded.  This  ruling  was  held  to  have  been 
proper.  Other  cases  to  the  same  effect  are  cited,  but  those 
referred  to  are  sufiicient  for  purposes  of  illustration. 

Having  stated  the  general  rule  upon  this  question,  and  the 
trend  of  authority  in  this  state  applying  it,  we  have  now  to 
decide  which  of  the  two  views  contended  for  upon  the  facts 
of  this  case  is  the  correct  one.  Starting  out  with  the  conceded 
fact  that  the  statements  offered  in   evidence  were  made 


484  Hanlon  v.  Ehrioh.  [May, 

Opinion  of  the  Court,  per  WbUner,  J.  [Vol.  178. 

expressly  with  reference  to  the  personal  injuries  upon  which 
the  plaintiflPs  cause  of  action  is  based,  it  may  fairly  be  pre- 
sumed that  they^were  made  for  «se  at  the  trial  and  were  ger- 
mane to  the  issue  to  be  tried.  That  they  all  contained  state- 
ments contradictory,  in  part  at  least,  of  the  testimony  of  the 
witnesses  who  signed  them  is  shown  by  the  extracts  read  from 
the  statement  of  the  witness  Flaherty.  The  objection  to  their 
reception  in  evidence  was  general  and  not  on  the  specific 
ground  that  parts  thereof  were  incompetent  for  the  purpose 
for  which  they  were  offered.  As  the  statements  are  not  in 
the  record  we  can  only  judge  of  their  contents  by  the  por- 
tions that  were  permitted  to  be  read.  These  extiucts  indicate 
that  the  papers  were  generally  contradictory  of  material  facts 
which  had  been  testified  to  by  the  witnesses  who  signed  the 
statements.  In  that  view  of  the.  case  we  think  it  was  clearly 
erroneous  to  exclude  them  altogether  upon  a  general  objection 
to  their  competency.  Assuming  for  the  purposes  of  this  dis- 
cussion, however,  that  the  s^^atements  may  have  contained 
some  matter  that  was  not  contradictory  of  the  oral  testimony 
of  the  witnesses  who  signed  them,  it  was  improper  to  rule 
them  out  entirely.  It  is  claimed  for  the  appellant  that  they 
were  not  so  excluded  but  we  think  that  was  the  necessary 
effect  of  the  court's  final  ruling.  No  part  of  the  statements 
of  the  witnesses  Sweeney  and  McLaurie  was  read.  While, 
as  we  have  said,  the  counsel  for  the  defendants  miglit  have 
obtained  from  the  court  such  further  concessions  in  addition 
to  those  granted  him,  that  he  could  have  placed  before  the 
jury  the  material  parts  of  these  statements,  yet  the  fact  remains 
that  it  was  technically  correct  practice  to  offer  them  in  evi- 
dence when  the  defendants  took  up  their  side  of  the  case.  Had 
there  been  a  specific  objection  to  such  p^rts  thereof  as  were 
not  strictly  contradictory  of  the  oral  testimony  of  the  wit- 
nesses w^ho  signed  them,  a  moment's  inspection  would  have 
enabled  the  court  to  decide  to  what  extent  they  were  admis- 
sible. This  was  not  done,  but  under  a  general  objection  tliey 
were  erroneously  ruled  out  altogether. 

Thus  far  the  discussion  of  this  question  has  proceeded  with- 
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out  reference  to  its  connection  with  other  phases  of  the  trial. 
Although  the  statements  referred  to  were  excluded  as  above 
stated,  the  court,  in  submitting  the  case  to  the  jury,  dwelt  at, 
considerable  length  upon  the  circumstances  and  the  manner  in 
which  they  were  signed,  and  practically  left  it  to  the  jury  to 
decide  whether  the  indorsements  upon  the  statements,  "  I  have 
read  this  and  it  is  true,"  which  were  written  above  the  signa- 
tures, were  of  such  a  character  as  to  confirm  or  impeach  the 
instruments.  That  portion  of  the  charge  was  specifically 
excepted  to  by  defendant's  counsel.  This  charge  might  have 
been  proper  enough  if  the  statements  had  been  received  in 
evidence  and  the  question  had  then  arisen  whether  they  cor- 
rectly set  forth  what  the  signers  thereof  had  stated  to  the 
draftsman;  but  upon  the  record  as  it  stands  the  error  in 
excluding  the  statements  is  emphasized  by  a  charge  in  which 
they  are  criticised  and  discussed  as  though  they  were  before 
the  jury,  when  in  fact  they  had  been  ruled  out. 

We  think  the  order  of  the  Appellate  Division  should  be 
aflirmed,  and  that  the  defendants  should  have  judgment  abso- 
lute upon  plaintiffs  stipulation  to  that  effect,  with  costs. 

Pakkeb,  Ch.  J.,  Gray  and  Martin,  JJ.,  concur ;  O'Brien 
and  CuLLEN,  JJ.,  dissent ;  Haight,  J.,  absent. 

Order  aflSrmed,  etc. 


George  W.  Woodward,  Appellant,  v.  Mutual  Beservb  Life 
Insurance  Company,  Respondent. 

Process  — Foreign  Judgment  Founded  upon  Service  op  Process 
UPON  Agent  Designated  by  Insurance  Company  in  Accordance 
with  Laws  OF  Foreign  State  —  Policyholder's  Right  to  Enforce 
Against  Company  Stipulation  Made  for  His  Benefit.  A  stipulation 
made  by  a  foreign  insurance  company,  required  by  a  statute  of  North 
Carolina  as  a  condition  of  its  doing  business  in  that  state,  that  proc- 
ess might  be  served  upon  tlie  secretary  of  state  as  long  as  there  might  be 
any  liability  on  its  part  under  any  contract  of  insurance  entered  into  by 
it,  is  an  agreement  made  for  the  benefit  of  and  is  enforceable  by  policy- 
holders. A  subsequent  stipulation  made  by  the  company,  required  by  an 
amendatory  statute,  that  process  might  be  served  upon  the  insurance 


486     Woodward  v.  Mutual  Reserve  Life  Ins.  Co.     [May, 

Statement  of  case.  [Vol.  178. 

commissioner  appointed  thereby,  is  a  substitute  for  the  original  stipu- 
lation, which  the  legislature  and  the  company  had  the  power  to  make 
and  inures  to  the  benefit  of  and  is  enforceable  by  all  policyholders 
whether  they  became  such  before  or  after  the  passage  of  the  amendatory 
act.  A  personal  judgment,  therefore,  obtained  in  the  state  of  North  Caro- 
lina against  the  company  in  an  action  commenced  after  the  passage  of  the 
amendatory  act,  upon  a  policy  issued  prior  thereto,  cannot  be  successfully 
attacked  upon  the  ground  that  jurisdiction  was  not  acquired,  for  the 
reason  that  service  of  process  was  made  upon  the  insurance  commissioner 
and  not  upon  the  secretary  of  state  as  required  by  the  stipulation  in  force 
when  the  policy  was  issued  and  was  made  after  the  company  had 
attempted  to  revoke  its  designation  of  the  insurance  commissioner  as  the 
party  upon  whom  service  of  process  could  be  made  and  had  ceased  to  do 
business  in  the  state. 

Woodwai'd  v.  Mutual  Beserte  Life  Ins.  Co.,  84  App.  Div.  324,  reversed. 

(Argued  May  17,  1904;  decided  May  81,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
6,  1903,  in  favor  of  defendant  upon  the  submission  of  a  con- 
troversy under  section  1279  of  the  Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Hichard  H.  Mitchell  and  Rollin  M,  Morgan  for  appellant. 
The  state  of  North  Carolina  had  the  authority  to  prescribe 
conditions  upon  which  foreign  insurance  companies  should  be 
permitted  to  transact  business  in  that  state,  and  when  those 
conditions  were  complied  with,  neither  the  state  itself  nor  the 
insurance  company  could  take  away  from  the  policyholders 
the  rights  thereby  obtained.  {A.  A.  P.  Co.  v.  i>.  P.  Co,,  169 
N.  Y.  506 ;  Hooper  v.  California,  155  U.  S.  648 ;  Little  v. 
Banks,  85  N.  Y.  255 ;  Lawrence  v.  Fox,  20  N.  Y.  268.)  The 
state  has  the  right  to  change  or  prescribe  new  remedies  or 
methods  by  which  existing  rights  may  be  enforced,  provided 
contract  obligations  are  not  impaired.  {li.  li.  Co,  v.  Hecht,  95 
U.  S.  168;  0,  W,  Works  v.  Oshkosh,  187  U.  S.  437;  Swann 
V.  M.  R,  F,  L.  Assn,,  155  K  Y.  22.) 

Frank  R,  Lawrence,  Oeorge  Burnham,  Jr,,  and  Gordon 
T,  Hughes  for  respondent.    The  revocation  on  May  17, 1899, 
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of  the  power  of  attorney  to  tlie  insurance  commissioner,  exe- 
cuted and  delivered  to  him  the  month  before,  terminated  all 
authority  of  the  insurance  commissioner  to  receive  service  of 
process  in  the  suit  brought  by  this  appellant.  (1  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  1217;  Mechem  on  Agency,  §  204; 
Story  on  Agency,  588 ;  McGregor  v.  Gardner^  14  Iowa,  340 ; 
Hunt  V.  Bousmaniery  8  Wheat.  174 ;  Knapp  v.  Alord^  10 
Paige,  205 ;  2  Kent's  Comm.  643.)  The  claim  that  in  the 
exercise  of  the  governmental  powers  of  the  state  of  North 
Carolina  the  respondent,  once  having  entered  the  borders  of 
the  state  of  North  Carolina,  and  asked  and  received  the  author- 
ity of  that  state  to  transact  business  there,  was  bound  as  to  the 
matter  of  service  of  process  upon  it  by  every  future  change  in 
its  legislation  which  the  state  saw  fit  to  enact  from  time  to 
time,  to  such  an  extent  that  the  power  of  attorney  to  the 
insurance  commissioner  made  in  April,  1899,  related  back  and 
attached  itself  to  the  appellant's  contract,  made  nearly  ten 
years  before,  and  that  neither  the  revocation  of  the  power  of 
attorney  by  respondent  a  month  after  it  came  into  existence, 
nor  respondent's  actual  withdrawing  and  ceasing  to  do  business 
in  North  Carolina,  nor  the  exclusion  by  legislative  enactment 
of  all  foreign  insurance  companies  from  the  right  to  transact 
any  business  within  that  state,  had  any  effect  upon  the  author- 
ity of  the  insurance  commissioner,  but  that  it  remained  in  full 
force,  is  untenable.  {Strain  v.  C,  P.  Co.,  126  Fed.  Kep.  831 ; 
Doe  V.  S,  B.  Co,,  104  Fed.  Rep.  684.) 

Parker,  Ch.  J.  This  cause  was  submitted  to  the  Appel- 
late Division  on  an  agreed  statement  of  facts  pursuant  to  se(^ 
tion  1279,  Code  of  Civil  Procedure.  Plaintiff,  a  resident  of 
North  Carolina,  claims  a  personal  judgment  against  defend- 
ant, an  insurance  corporation  of  this  state,  for  a  sum  exceed- 
ing $300.  Plaintiff  claims  under  a  judgment  entered  by  a 
court  of  general  jurisdiction  of  North  Carolina,  August  20, 
1900. 

The  Federal  Constitution  provides  that  "Full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  act«,  records 
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and  judicial  proceedings  of  every  other  state ;  and  the  con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be  proved,  and  the 
effect  thereof  "  (U.  S.  Const,  art.  IV,  §  1),  and  Congress  has 
prescribed  that  they  shall  have  the  same  effect  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  in  which  they  originate.  (U.  S.  Rev.  Stat, 
p.  lYO,  §  905.)  It  is  well  settled  by  our  decisions  that  although 
a  judgment  of  a  court  of  general  jurisdiction  of  a  sister  state 
is  entitled  to  the  benefit  of  the  presumption  of  jurisdiction 
which  exists  in  favor  of  judgments  of  our  own  courts,  yet 
want,  of  jurisdiction  may  be  shown  by  extrinsic  evidence,  and 
even  a  recital  in  the  judgment  record  that  defendant  was 
served  or  appeared  by  attorney  or  of  any  other  jurisdictional 
fact,  is  not  conclusive,  and  may  be  contradicted  by  extrinsic 
evidence.  {Ferguson  v.  Crawford^  70  I?.  Y.  253,  257 ;  Ilurd 
V.  Hunt,  72  N.  Y.  217.) 

Defendant  attacks  the  North  Carolina  judgment  on  the 
ground  that  jurisdiction  of  defendant  was  not  acquired  by  serv- 
ice of  process  upon  it.  The  action  was  for  breach  of  a  con- 
tract of  insurance  made  between  plaintiff  and  defendant  while 
the  latter  was  lawfully  engaged  in  the  business  of  insurance 
in  that  state.  Defendant,  as  required  by  the  statutes  of  the 
state,  had  appointed  an  attorney  upon  whom  process  could  be 
served.  After  defendant  had  been  in  business  in  the  state  a 
number  of  years  such  legislation  was  passed  regulating  the 
conduct  of  insurance  corporations  as  to  cause  defendant  to 
withdraw  from  the  state.  It  discontinued  its  agencies,  and 
attempted  to  revoke  its  designation  of  the  insurance  commis- 
sioner of  the  state  as  tlie  person  upon  whom  process  could  be 
served.  In  the  North  Carolina  action  the  process  was  served 
upon  the  insurance  commissioner  after  this  attempted  revoca- 
tion ;  and  we  are  to  inquire  whether  that  service  gave  that 
court  jurisdiction  of  defendant. 

Defendant  commenced  doing  business  in  North  Carolina 
under  a  statute  passed  in  1883.  One  section  of  that  statute 
provides  that  the  secretary  of  state  may  issue  licenses  to  do 
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insarance  business,  but  that  the  applicant  shall  iile  a  certificate 
appointing  a  general  agent  and  stipulating  ^^  that  so  long  as 
there  may  be  any  liability  on  the  part  of  the  applicant,  under 
any  contract  entered  into  in  pursuance  of  any  law  concerning 
insurance,  any  legal  process  affecting  the  applicant  may  be 
served  in  his  absence  on  such  general  agent,  or  on  the  secre- 
tary of  state,  and  when  so  served  shall  have  the  same  effect  as 
if  served  personally  on  such  applicant  in  this  state." 

Now  the  state  of  North  Carolina  had  the  right  to  exclude 
defendant  from  doing  business  in  that  state.  It  had  the  right 
to  permit  it,  as  it  did,  to  transact  business  with  its  citizens, 
and  to  fix  the  terms  and  conditions  upon  which  it  should  be 
done.  This  court  speaking  upon  that  subject  in  People  v. 
I^ire  Association  of  Philadelphia  (92  N.  Y.  311,  327)  says: 
"  Foreign  corporations,  artificial  beings,  the  product  of  a  law 
not  our  own,  have  no  constitutional  right  to  pass  their  own 
borders  and  come  into  ours.  The  Federal  Constitution  has 
neither  guarded  nor  secured  any  such  right.  "We  may  exclude 
absolutely,  and  in  that  power  is  involved  the  right  to  admit 
upon  such  conditions  as  we  please.  *  *  *  While  they 
stand  at  the  door  bargaining  for  the  right  to  come  within,  they 
may  decline  to  come,  but  cannot  question  our  conditions  if 
they  do." 

As  we  have  seen,  the  legislature  of  North  Carolina  pro- 
vided that  as  a  condition  of  doing  business  in  the  state  an 
insurance  company  must  stipulate  that  any  legal  process  affect- 
ing the  applicant  might  be  served  upon  its  general  agent  or 
upon  the  secretary  of  state,  with  the  same  effect  as  if  served 
personally,  and  this  provision  was  not  limited  to  the  period 
during  which  the  company  should  continue  to  do  business 
within  the  state,  but  was  to  be  effectual  so  long  as  there 
should  remain  "any  liability  on  the  part  of  the  applicant 
under  any  contract  entered  into  in  pursuance  of  any  law  con- 
cerning insurance." 

When  defendant  commenced  issuing  policies  in  that  state 
after  having  complied  with  the  conditions  of  the  statute,  its 
obligations  toward  its  policyholders  in  that  regard  were  pre- 
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cisely  the  same  as  if  its  promises  to  the  state  had  been  incor- 
porated in  the  policies,  and  thereafter,  wliether  the  company 
continued  to  do  business  in  the  state  or  not,  policyholders 
could  commence  actions  by  service  of  process  upon  the  secre- 
tary of  state. 

Process  was  not  served  on  the  secretary  of  state,  however, 
owing  to  an  amendment  of  the  statute,  and  action  taken 
thereunder  by  defendant ;  and  it  is  argued  that  the  action  of 
the  legislature  was  without  authority  to  affect  the  contract 
existing  between  plaintiff' and  defendant  which,  as  we  have 
seen,  when  read  in  connection  with  the  statute  and  defend- 
ant's action  therieunder,  provided  that  an  action  could  be 
brought  on  the  contract  against  defendant  by  serving  the  sec- 
retary of  state. 

In  March,  1899,  a  new  department  of  the  state  government 
of  North  Carolina  was  created,  known  as  the  insurance  depart- 
ment. Supervision  and  control  of  domestic  and  foreign  insur- 
ance companies  and  the  regulation  of  the  insurance  business 
was  transferred  to  that  department,  the  head  of  which  was  the 
commissioner  of  insurance.  The  act  creating  that  department 
provides  tliat  no  foreign  insurance  corporation  shall  do  busi- 
ness in  the  state  until  "  It  shall,  by  duly  executed  instrument 
filed  in  his  office,  constitute  and  appoint  the  insurance  com- 
missioner, or  his  successor,  its  true  and  lawful  attorney,  upon 
whom  all  lawful  processes  in  any  action  or  legal  proceedings 
against  it  may  be  served,  and  therein  shall  agree  that  any 
lawful  process  against  it  which  may  be  served  upon  its  said 
attorney  sliall  be  of  the  same  force  and  validity  as  if  served 
on  the  company,  and  the  authority  thereof  shall  continue  in 
force  irrevocable,  so  long  as  any  liability  of  the  company 
remains  outstanding  in  this  commonwealth."  The  legislature 
intended  to  relieve  the  secretary  of  state  of  all  connection 
with  the  insurance  business  and  place  it  in  the  hands  of  the 
insurance  commissioner. 

This  defendant — in  obedience  to  the  statute,  and  apparently 
desiring  to  continue  to  do  business  in  the  state  —  filed  with  the 
commissioner  of  insurance  a  power  of  attorney,  conforming 
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entirely  with  the  requirements  of  the  statute,  and  stipulating 
that  "  All  lawful  processes  in  any  action  or  legal  proceeding 
against  it"  might  be  served  upon  said  commissioner  "subject 
to  and  in  accordance  with  all  the  provisions  of  the  laws  of  the 
state  of  North  Carolina  now  in  force,  and  such  other  laws  as 
may  hereafter  be  enacted  in  relation  thereto,  and  *  *  * 
shall  be  of  the  same  force  and  validity  as  if  served  upon  this 
company,  and  this  authority  shall  continue  in  force  irrevocably 
so  long  as  any  liability  of  said  company  remains  outstanding 
in  the  said  state."  Thereafter  defendant,  for  a  brief  period 
at  least,  continued  to  solicit  insurance  risks  within  the  state. 

Now,  as  we  have  said,  prior  to  the  passage  of  this  act,  and 
the  execution  of  this  instrument,  policyholders  had  the  right 
to  institute  actions  by  service  of  process  upon  the  secretary  of 
state ;  but  it  was  within  the  power  of  the  legislature  of  the 
state  and  defendant  company  to  substitute  another  as  the  per- 
son upon  whom  process  should  be  served.  The  state  selected 
the  insurance  commissioner,  and  defendant  accepted  the  sub- 
stitute, and  evidenced  its  acceptance,  as  the  statute  provided, 
by  the  execution  and  filing  of  an  authority  for  the  service  of 
process  upon  the  commissioner,  stipulating  therein  that  the 
authoritv  should  continue  in  force  as  long  as  any  liability  of 
the  company  remained  outstanding  in  the  state.  This  latter 
clause  added  nothing  to  the  burdens  already  resting  upon 
defendant  as  to  policies  issued  by  it,  for  as  we  have  seen, 
the  statute  under  which  defendant  commenced  to  do  busi- 
ness in  the  state  required  a  stipulation  for  service  of  legal 
process  upon  the  secretary  of  state  so  long  as  there  should 
remain  any  liability  under  any  contract.  As  to  the  contracts 
already  in  existence,  then,  such  as  plaintiff's,  the.  effect  of  the 
provisions  of  the  later  statute,  and  defendant's  action  there- 
under, was  to  substitute  the  insurance  commissioner  for  the 
secretarj^  of  state  as  the  party  upon  whom  process  should 
be  served. 

The  power  of  the  legislative  department  of  the  state 
government  and  defendant  to  accomplish  such  a  result  can- 
not be   doubted.     The   state  had  the  riglit  to  make  condi- 
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tions  npon  which  defendant  should  engage  in  business  in  the 
state.  It  had  the  power  to  add  conditions  after  defendant 
commenced  to  do  business,  whicli  could  be  complied  with,  or 
defendant  could  leave  the  state,  as  it  chose.  The  condition 
that  the  insurance  commissioner  be  substituted  for  the  secre- 
tary of  state  was  promptly  accepted  by  defendant,  which 
thereafter  continued  to  do  business  in  the  state.  And  as  these 
conditions  were  imposed  by  the  state  and  accepted  by  defendant 
for  the  benefit  of  the  policyholder,  he  could  take  advantage  of 
them. 

In  Little  v.  Banks  (85  N.  Y.  258)  a  citizen  recovered  for 
himself  a  judgment  for  damages  stipulated  in  a  contract 
between  defendant  and  state  officers  authorized  to  make  it  by 
a  statute  which  aimed  to  secure  to  the  public  the  reports  of 
decisions  of  the  Court  of  Appeals  at  a  reasonable  rate,  and  to 
that  end  provided  for  the  publication  thereof  "  by  contract,  to 
be  entered  into  *  *  *  with  the  person  or  persons  who 
*  *  *  shall  agree  to  publish  and  sell  the  said  reports  on 
terms  the  most  advantageous  to  the  public."  A  contract  was 
made  with  Banks,  a  book  publisher,  fixing  the  contract  price 
per  volume  to  every  other  law  book  seller  in  New  York  city 
and  Albany  applying  therefor  in  at  least  a  specified  quantity. 
And  the  contract  further  provided  that  for  any  failure  of  the 
contractor  "  to  keep  on  sale,  furnish  and  deliver"  the  volumes 
as  agreed,  he  should  "forfeit  and  pay  *  *  *  the  sum  of 
$100  hereby  fixed  and  agreed  upon,  not  as  a  penalty,  but  as 
liquidated  damages  *  *  *  to  be  sued  for  and  recovered 
by  the  person  or  persons  so  aggrieved."  Little,  a  book  seller, 
applied  to  defendant,  the  contractor,  for  the  requisite  number 
of  volumes, .tendering  the  stipulated  price,  which  defend- 
ant refused  to  accept.  Little  then  commenced  an  action  to 
recover  $100  for  each  refusal,  and  the  recovery  had  by  him  in 
the  trial  court  was  afiirmed  in  the  General  Term,  and  finally 
in  this  court.  Therefore,  it  is  held  in  that  case,  in  effect,  that 
a  citizen  can  enforce  an  agreement  made  for  his  benefit  by  the 
state,  and  the  principle  is  applicable  not  only  to  the  first  situa- 
tion, created  by  defendant's  acceptance  of  the  terms  imposed 
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by  the  statute  of  1883  —  which  assured  to  plaintiff,  and  all 
othera  to  whom  defendant  issued  policies  prior  to  the  act  of 
1899,  the  right  to  commence  action  against  defendant  by  serv- 
ice of  process  on  the  secretary  of  state  —  but  also  to  the 
substitutional  provision  of  the  act  of  1899,  and  its  accept- 
ance by  defendant,  evidenced  by  it^  designation  of  the  insur- 
ance commissioner  as  the  person  on  whom  process  might  be 
served. 

True,  a  subsequent  statute  practically  drove  defendant  out 
of  the  state,  but  that  statute  could  not  affect  the  rights  already 
secured  to  those  who  had  entered  into  contract  relations  with 
defendant  prior  to  that  time. 

The  conclusion  we  have  reached  agrees  with  that  of  the 
courts  of  North  Carolina  (Biggs  v.  Mutual  Beserve  Fund 
Life  Asfm,^  128  N.  C.  5),  and  with  the  Supreme  Court  of  the 
United  States.  {Mutual  Resei^ve  Fund  Life  Assn.  v.  Phelps^ 
190  U.S.  147,158.) 

The  judgment  should  be  reversed,  and  judgment  for  plain- 
tiff granted  on  the  submission,  with  costs. 

Gray,  Martin,  Cullen  and  Werner,  JJ.,  concur; 
C^Brien,  J.,  dissents ;  Haight,  J.,  absent. 

Judgment  reversed,  etc. 


Frances  J.  Storms  et  al.,  Respondents,  v.  The  Manhattan 
Railway  Company  et  al.,  Appellants. 

1.  Elevated  Railroad  —  Right  of  Renewal  Lessee  of  Abut- 
ting Lot  and  Owner  of  Building  Euected  Thereon  Befoue  Con- 
struction OF  Road  to  Damages  and  Equitable  Relief.  Where 
the  estate  in  abutting  premises  of  the  plaintiffs  in  an  action  against  an 
elevated  street  niilroad  for  an  injunction  and  damages  originated  in  the 
lease  of  a  lot  which  was  practically  perpetual,  with  periods  for  renewal  and 
readjustment  of  rental,  executed  by  the  city  of  New  York  before  it  con- 
sented to  the  construction  of  the  road,  and  the  original  lessee  erected  a 
building  upon  the  lot,  and  the  lease  together  with  the  building  was  sold 
and  assigned  after  the  commencement  of  the  operation  of  the  road, 
by  mesne  conveyances  to  the  plaintiffs,  and  w*as  renewed  as  stipu- 
lated therein,  the  plaintiffs  are  not  deprived  of  their  right  to  damages 
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for  the  impairment  of  the  easements  appurtenant  to  the  leasehold  prop- 
erty and  to  equitable  relief  upon  the  ground  that  when  the  renewal 
was  made  the  defendant's  road  was  built  and  in  operation,  since  plaintiffs 
are  the  absolute  owners  of  the  building  and  the  easements  appurtenant 
thereto,  the  title  to  which  was  acquired  by  them  and  their  assignors  at  the 
commencement  of  the  original  lease  before  the  construction  of  the  road, 
and  the  renewal  into  which  they  were  constrained  to  enter  in  order  to 
preserve  existing  rights  is  a  mere  continuation  thereof,  creating  no  new 
but  simply  preserving  an  existing  tenancy. 

2.  Presumption  That  Rents  Were  Fixed  with  Reference  to 
Presence  op  Road  Inapplicable.  Under  such  circumstances  there 
can  be  no  presumption  that  the  rents  reserved  in  the  renewal  lease  were 
fixed  with  reference  to  the  presence  of  the  elevated  road,  aud,  therefore, 
the  plaintiffs  have  suffered  no  damage,  since  being  the  lessees  and  owners 
of  the  building,  to  which  the  lessor  never  had  any  title,  and  in  which  it 
never  had  an}'  interest,  and  which  it  could  not  and  did  not  attempt  to  rent 
to  the  plaintiffs,  they  are  entitled  to  recover  the  damages  sustained  to  the 
easements  appurtenant  thereto.  The  case  of  KernoeJian  v.  Manhattan 
Railway  Co.  (161  N.  Y.  839),  discussed  and  held  inapplicable. 

Storms  v.  Manhattan  Ry,  Co.,  11  App.  Div.  94,  affirmed. 

(Argued  March  17, 1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  15,  1902,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Terra. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jxdien  T.  Da  vies,  Theodore  Z.  Waugh  and  Charles  A. 
Gardiner  for  appellants.  The  plaintiff  is  not  entitled  to 
maintain  this  action  because  her  ownership  of  the  lease  accrued 
at  a  time  when  defendant's  structure  was  in  the  street,  operat- 
ing as  at  present,  because  she  sues  as  owner  of  a  lease  made 
since  that  time  with  rent  fixed  in  accordance  with  the  condi- 
tions now  existing  and  has  suffered  no  damage.  {KernocJuin 
V.  N,  Y,  E.  li.  R,  Co,,  128  N.  Y.  559 ;  Kenioch^in  v.  M. 
Ry,,  161  N.  Y.  339 ;  Crimmins  v.  Jf.  E,  R.  R.  Co.,  87 
Hun,  188.)    The  grant  by  the  city  of  a  right  to  appropriate 
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and  use  the  easements  required  for  an  elevated  railway  in 
front  of  this  property  extinguished  any  right  of  action  against 
the  railway  for  such  appropriation.  Plaintiff's  remedy,  if 
injured,  is  against  hdr  landlord.  {Herzog  v.  N,  Y.  El.  Ji. 
Hi  Co.,  151  K  T.  665 ;  76  Hun,  486 ;  Ward  v.  M.  K  R. 
Co.,  152  N.  Y.  39  ;  White  v.  M.  B.  Co.,  139  N.  Y.  19  ;  Heim- 
lurg  V.  M.  E.  Co.,  162  N.  Y.  352 ;  Lounabery  v.  Snyder,  31 
N.  Y.  514 ;  Mach  v.  Patchin,  42  N.  Y.  167 ;  Robinson  v. 
KiVvert,  L.  R.  [41  Ch.  Div.]  38.) 

Eugene  D.  Hawkins  and  Edward  W.  S.  Johnston  for 
respondents.  That  plaintiff  Frances  J.  Storms  holds  the  land 
in  suit  under  a  renewal  ground  lease,  the  rent  in  which  was 
fixed  after  the  construction  of  the  elevated  road  in  front  of 
the  premises,  does  not  raise  a  presumption  that  plaintiff  as 
such  lessee  and  as  owner  of  the  building  has  suffered  no  dam- 
age to  her  possession  and  enjoyment  of  the  building  by  rea- 
son of  the  presence  of  the  elevated  road.  {Kemochan  v. 
N.  r.  E.  li.  E.  Co.,  128  N.  Y.  559 ;  Kearney  v.  M.  E.  R. 
Co.,  129  N.  Y.  76;  Wetmarh  v.  N.  Y.  E.  R.  R.  Co.,  149 
N.  Y.  393 ;  HiTie  v.  El.  R.  Co.,  128  N.  Y.  571.)  The  rights  of 
defendants  in  the  street,  obtained  by  the  consent  of  the  city, 
are  subordinate  to  plaintiff's  easements  of  light,  air  and  access. 
{Pappenheim  v.  El.  R.  Co.,  128  N.  Y.  446 ;  Tollman  v. 
El.  R.  Co.,  121  N.  Y.  119;  Foote  v.  El.  R.  Co.,  147  N.  Y. 
374;  Blythe  v.  Pratt,  62  Miss.  707;  B.  <&  0.  R.  Co.  v. 
Thompson,  10  Md.  76.) 

Maktin,  J.  Appeal  from  a  judgment  of  the  Appellate 
Division  in  the  first  department,  modifying  the  judgment  of 
the  Trial  Term  by  requiring  the  plaintiffs  to  release  to  the 
defendants  not  only  any  rights  they  may  have  under  the 
present  lease,  but  also  any  rights  they  may  acquire  by  reason 
of  a  renewal  thereof,  and  as  thus  modified,  affirming  the  judg- 
ment entered  upon  a  decision  of  the  Special  Term. 

The  plaintiff  Frances  J.  Storms,  as  the  owner  of  the  build- 
ing situated  upon  the  premises  in  question,  and  her  husband 
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as  sub-tenant,  brought  this  action  to  restrain  the  operation  of 
the  defendants'  road  in  front  of  such  building  and  to  recover 
damages  therefor.  The  city  of  New  York  owns  the  land  upon 
which  the  plaintiffs'  building  stands.  On  May  1,  1872,  it 
leased  the  lot  in  question  to  Francis  A.  Leggett  for  the  period 
of  twenty-one  years.  This  lease  contained  covenants  by  which 
the  city  was  bound  to  renew  the  lease  for  the  further  period 
of  twenty-one  years,  with  a  like  covenant  for  future  renewals 
upon  such  rent  as  should  be  agreed  upon  by  the  parties,  or  as 
should  be  determined  by  appraisers,  or  an  umpire  to  be  chosen 
by  the  appraisers,  unless  the  land  should  be  actually  required 
for  public  purposes  by  the  city  of  New  York. 

In  April,  1878,  the  executors  of  Leggett  assigned  the  lease 
to  one  Place,  who,  a  day  or  two  subsequent,  assigned  it  to  one 
Woodworth.  In  January,  1882,  the  latter  assigned  it  to  the 
plaintiff  Frances  J.  Storms.  All  these  assignments  were  with 
the  consent  of  the  city.  At  the  expii-ation  of  the  lease  on 
May  1,  1893,  the  city,  under  the  provisions  in  the  lease, 
renewed  it  for  the  period  of  twenty-one  years  from  that  date, 
executing  to  the  plaintiff  Frances  J.  Storms  a  renewal  lease 
containing  a  covenant  for  future  renewals,  under  which  her 
title  to  the  building  upon  the  premises  and  to  the  use  of  the 
land  was  continued. 

In  1875  the  proper  local  authorities  of  the  city  of  New 
York  having  control  of  its  streets  gave  consent  to  the  defend- 
ants to  construct  their  road  in  certain  streets  in  the  city, 
among  which  was  the  street  upon  which  the  lot  in  question 
abutted.  The  defendants'  road  was  not  completed  until  the 
early  part'of  1879.  Prior  to  that  time  a  building  had  been 
erected  upon  the  lot  in  question  by  Leggett,  and  since  its 
erection  it  has  been  continuously  used  as  a  hotel.  Under  the 
provisions  of  the  various  assignments  of  tjie  lease  the  owner- 
ship of  the  building  and  of  all  the  appurtenances  thereto  was 
in  terms  conveyed  to  the  several  assignees  of  the  lease,  and 
ultimately  vested  in  the  plaintiff  Frances  J.  Storms.  There- 
fore, at  the  time  of  the  consent  by  the  city  to  the  building  of 
the  defendants'  road  the  city  owned  the  fee  of  the  land,  but 
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Leggett,  to  whose  title  the  plaintiff  Frances  J.  Storms 
succeeded,  was  the  owner  of  the  building. 

Upon  these  facts,  together  with  proof  of  the  injury  to  such 
building  sustained  by  Frances  J.  Storms,  the  Special  Term 
found  that  the  plaintiffs  were  entitled  to  recover  $4,153.31 
for  the  trespass  upon  such  easements,  and  for  future  damages 
$2,750.  Upon  appeal  to  the  Appellate  Division  the  judg- 
ment of  the  Special  Term  was  modified  in  the  manner  here- 
tofore stated,  and  as  modified  affirmed.  The  learned  Appel- 
late Division  has  held  that  the  evidence  was  sufficient  to  sup- 
port the  amounts  awarded,  and  that  the  conclusions  of  the 
learned  trial  judge  were  justified  by  the  evidence.  In  that  we 
concur. 

The  only  question  which  was  regarded  as  at  all  serious  by 
the  court  below,  and  practically  the  only  question  presented 
for  determination  by  us,  is  whether  the  plaintiffs  were  entitled 
to  any  relief  of  the  character  awarded  in  this  case.  In  dis- 
cussing that  question  the  court  below  referred  to  its  decision 
in  Ilerzog  v.  iV.  Y.  Elevated  R.  It  Co,  (76  Hun,  486),  which 
was  affirmed  by  this  court  upon  the  opinion  below  (151  N.  Y. 
665),  but  distinguished  that  case  from  the  case  at  bar  and 
held  that  it  had  no  application  here.  The  distinction  relied 
upon  by  that  court  was  that  in  the  Ilerzog  case  the  city  had 
parted  with  its  right  to  such  easements  anterior  to  the  making 
of  the  lease  under  which  the  plaintiff  in  that  action  claimed  ; 
while  in  the  case  at  bar  the  original  lease  from  the  city  was 
given  prior  to  the  time  of  the  city's  consent,  and  the  present 
lease  was  a  renewal  given  pursuant  to  the  covenant  of  the 
city  to  renew  upon  the  determination  of  the  rent  in  the  man- 
ner specified  in  the  lease.  The  doctrine  of  the  Ilerzog  case 
may  be  doubted,  if  in  that  case  the  consent  referred  to  was 
merely  the  consent  given  by  the  local  authorities  having  con- 
trol of  the  street,  as  required  by  the  Constitution  and  statutes. 
If  that  was  the  character  of  the  consent  relied  upon,  can  it  be 
properly  held  that  such  a  consent  transferred  any  right  to  the 
railroad  company  to  invade  or  interfere  with  the  rights  of  the 
city  as  the  owner  of  premises  abutting  upon  the  street  where 
32 
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such  railroad  was  constructed  ?  The  act  of  the  local  authori- 
ties in  consenting  to  the  construction  of  the  defendants'  rail- 
road in  the  street  was  a  mere  governmental  act  of  the  city, 
and  not  an  act  in  relation  to  its  property,  or  to  any  special 
property,  the  ownership  of  which  was  in  the  city  and  bounded 
upon  the  street.  But,  however,  it  is  unnecessary  to  decide 
that  question  at  this  time,  for  if  we  assume  that  such  would 
be  the  efEect  of  the  general  consent  as  to  the  city,  if  given 
before  its  lease  to  the  plaintiffs  or  their  assignors,  it  certainly 
could  not  affect  the  rights  of  the  latter  who  had  acquired  a 
prior  and  independent  right  to  the  use  of  the  lot  under  a  per- 
petual lease  and  an  absolute  title  to  the  buildings  which  had 
been  erected  thereon. 

When,  in  1872,  the  lease  from  the  city  to  Leggett  was  given, 
no  consent  of  the  city  to  the  erection  of  the  defendants'  road 
had  been  obtained,  and  as  the  plaintiffs'  present  lease  is  a  mere 
renewal  or  continuation  of  that  lease  given  in  pursuance  of 
the  covenant  of  the  city  to  renew,  the  plaintiffs  have  succeeded 
to  all  the  rights  of  the  original  lessee,  which  includes  the  right 
to  the  easements  of  light,  air  and  access  appurtenant  to  the 
premises  when  tlie  original  lease  was  given.  That  the  original 
lessee  obtained,  by  virtue  of  his  lease,  a  right  to  such  ease- 
ments, there  can  be  no  doubt.  That  lease,  together  with  the 
building  on  the  premises,  was  sold  and  assigned  by  mesne  con- 
veyances to  the  plaintiffs  by  instruments  which  specially 
transferred  to  each  assignee  all  and  singular  the  premises 
mentioned  and  the  buildings  thereon,  with  the  appurtenances 
thereto.  Thus  there  was  conveyed  to  the  plaintiffs  the  build- 
ings upon  the  premises  with  the  right  to  the  use  and  enjoy- 
ment of  the  same,  and  all  their  appurtenances.  By  these 
transfers  the  plaintiffs  became  the  owners  and  possessed  all 
the  rights  to  the  premises  and  the  easements  therein  which 
were  vested  in  the  original  lessee  at  the  time  the  first  lease 
was  made. 

But  it  is  contended  by  the  appellants  that  when  the  lease  of 
1893  was  made  by  the  city  to  the  plaintiffs,  which  was  after 
the    defendant's    road  was    built    and    in    operation^   thej 
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acquired  no  right  to  subsequent  damages  or  to  equitable 
relief,  but  that  the  effect  of  such  renewal  was  the  same  as  it 
would  have  been  if  the  original  lease  had  been  taken  at  that 
time  and  there  had  been  no  buildings  thereon.  We  do  not 
see  how  this  position  can  be  maintained.  It  entirely  ignores 
the  fact  that  the  plaintiffs'  title  originally  accrued  in  1872, 
before  the  construction  of  the  road,  and  that  the  lease  of  1893 
was  not  a  new  or  voluntary  arrangement  for  the  continuation 
of  the  former  lease,  as  the  plaintiffs  were  obliged  to  enter  into 
it  in  order  to  preserve  their  existing  rights.  The  plaintiffs 
had  taken  a  conveyance  of  the  building  which  had  been 
erected  thereon,  in  which  a  business  had  been  established  and 
carried  on  for  many  years,  so  that  in  order  to  preserve  the 
good  will  of  the  business  and  their  rights  under  the  lease  and 
conveyance,  Mrs.  Storms  was  in  effect  compelled  to  renew  the 
lease.  The  plaintiffs'  rights  under  the  lease  of  1893  were  but 
a  continuation  of  the  rights  which  were  acquired  under  the 
lease  of  1872.  The  plaintiff  Mrs.  Storms,  for  all  the  pur- 
poses of  this  case,  was  the  absolute  owner  of  the  building,  and 
she  and  her  assignors  had  been  such  owners  since  1872.  By 
that  lease  and  its  assignments  they  and  each  of  them  acquired 
the  right  to  the  use  of  the  property  which  was  the  subject  of 
the  leswe,  and  also  to  the  title  to  the  buildings  erected  thereon, 
including  the  right  to  enjoy  the  easements  appertaining 
thereto  as  they  existed  when  the  original  lease  was  given. 
This  is  not  a  case  of  a  tenant  under  a  lease  made  after  the 
road  was  built  suing  for  an  injury  to  the  possession,  but  of 
an  owner  under  a  title  acquired  before  the  road  was  built 
seeking  to  recover  for  a  loss  or  injury  to  the  building  erected 
thereon.  As  such  owner  Mrs.  Storms  could  recover  for  such 
permanent  injury  as  she  sustained  in  consequence  of  an 
appropriation  by  the  defendants  of  such  easements  as  were 
taken  and  were  appurtenant  to  the  house  and  a  part  of  the 
premises.  This  principle  was  expressly  held  in  Kearney  v. 
Met/r.  K  R.  Co,  (129  N.  Y.  76).  In  Kemochan  y.  N.  Y.  E. 
H.  H.  Co.  (128  N.  Y.  559)  the  same  principle  was  recognized, 
and  it  was  there  said  that  where  a  lease  was  executed  prior  to 
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the  construction  of  the  road,  the  lessee  was  the  party  entitled 
to  maintain  tlie  action. 

Again  in  Witmarh  v.  N.  Y.  Elevated  R,  B.  Co.  (149 
N.  Y.  393),  where  the  estate  in  abutting  premises  of  the 
plaintiff  originated  in  a  lease  with  covenants  for  renewals 
executed  before  the  construction  of  the  road,  it  was  held  that 
the  fact  that  the  plaintiff  had  taken  a  new  lease  after  the  con- 
struction of  the  road  did  not  deprive  him  of  the  right  to 
relief  where  it  appeared  that,  by  the  intention  of  the  parties, 
the  new  lease  was  a  continuation  of  the  original,  and  secured 
to  him  all  tlie  rights  conferred  thereby.  (See,  also,  Eries  v. 
iT.  r.  (&  HarUm  12.  R.  Co.,  169  N.  Y.  270,  280.) 

The  appellants  also  claim  that  the  plaintiffs  have  suffered 
no  damage,  as  the  rents  reserved  in  the  lease  of  1893  must 
have  been  fixed  with  reference  to  the  presence  of  the  elevated 
road  in  front  of  the  premises.  This  contention  is  not  new, 
but  has  been  several  times  raised  against  purchasers  of  the  fee 
of  the  property  after  the  road  was  constructed. 

In  Pappenheim  v.  Metr.  E.  R.  Co.  (128  N.  Y.  436)  this  court 
held  that  where  the  owner  of  property  affected  by  such  illegal' 
structure  sells  and  conveys  the  absolute  fee,  the  vendee  takes 
it  with  all  the  easements  appurtenant  to  tlie  premises,  and  all 
the  rights  of  a  general  owner,  and  these  may  not  be  inter- 
fered with  without  compensation,  and  so  he  may  maintain  an 
action  to  recover  damages  accruing  after  his  purchase,  or  to 
restrain  the  continuance  of  the  trespass. 

The  principle  of  that  case  was  expressly  recognized  and 
affirmed  in  Kemochan  v.  N.  T.  E.  R.  R.  Co.  (128  N.  Y.  559, 
568),  and  the  same  doctrine  was  held  in  Sterry  v.  N.  Y.  Ele- 
vated R.  R.  Co.  (129  N.  Y.  619),  where  the  Pappenheim 
case  was  expressly  recognized,  and  the  decision  in  that  case 
and  in  the  Kemochan  case  in  the  same  volume  was  reaffirmed. 
(See,  also,  Korn  v.  N.  Y.  El.  R.  R.  Co.,  39  N.  Y.  St.  K 
322,  and  Werfelman  v.  Manhuttan  Ry.  Co.,  16  Daly,  355.) 

In  Cri?mniji8  v.  Met.  Elevated  R.  R.  Co.  (87  Hun,  187) 
the  precise  question  involved  in  this  case  was  under  considera- 
tion, and  it  was  held  that  under  a  renewal  lease,  made  after 
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but  in  pursuance  of  a  lease  given  before  the  erection  of  the 
elevated  road,  and  by  which  the  parties  are  constrained  in 
fixing  the  rent,  terms  and  conditions  of  the  renewal  lease,  the 
right  of  action  is  in  the  lessee  because  the  two  terms  are 
treated  as  the  outcome  in  effect  of  one  continuous  lease  com- 
mencing before  the  erection  of  the  road,  and  this  conclusion 
is  based  upon  the  principle  of  the  Keriiochaji^  Kearnsy  and 
Witmark  cases.     The  same  doctrine  was  held  in  Day  v.  N.  Y. 
E,  R,  R.  Co.  (3  Misc.  Rep.  616),  and  followed  in  the  case  at  bar. 
The  appellants,  however,  seem  to  rely  with  great  confidence 
upon  the  decision  of  this  court  in  Kernoclian  v.  Manhattan 
Railway  Co,  (161  N.  Y.  339,  345).     The  head  note  in  that 
case  is  as  follows :  "  The  owner  of  a  reversion,  subject  to  an 
unexpired  ground  lease,  may  recover  for  damage  to  rental 
value  from  an  elevated  railroad,  constructed  after  the  com- 
mencement of  the  term,  for  the  interval  between  a  subsequent 
readjustment  of  rent  by  arbitrators  (pursuant  to  a  provision  of 
the  lease  which  required  them  to  fix  a  reasonable  yearly  rent 
for  an  ensuing  portion  of  the  term),  and  the  date  of  the  trial, 
in  the  absence  of  any  evidence  to  overcome  the  presumption 
that  the  arbitrators  considered  the  existeuce  and  probable  con- 
tinuance of  the  road  in  fixing  the  rent."     In  that  case  the 
provision  as  to  annual  rent  to  be  reserved  under  the  new 
period  was  required  to  be  established  as  to  the  ground  rent 
alone,  without  any  addition  or  account  with  respect  to  the 
title  to  any  buildings  which  may  have  been  erected  thereon, 
the  title  to  which  was  in  the  lessee.     There  the  contention  of 
the  appellant  was  that  the  tenants  or  lessees  were  the  only 
persons  entitled  to  recover  any  damages  occasioned  by  its 
trespass  during  the  continuance  of  the  lease,  and,  hence,  that 
the  award  of  damages  to  the  plaintiff  was  erroneous.     The 
lease  was  for  a  period  of  fifty-seven  years,  wila  a  provision 
for  ascertaining  future   rentals.     The   discussion   by  Judge 
Gray  in  that  case  took  a  somewhat  broad  range  and  was 
doubtless  intended  to  state  many  of  the  general  principles 
applicable  to  a  case  of  this  kind.     It  is  thure  said :  "  There  is 
no  principle  of  law  that  limits  the  number  of  actions  which 
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may  be  brought  against  a  wrongdoer  by  those  who  have  suf- 
fered from  his  acts.  If  the  wrong  is  one  committed  upon  the 
rights  of  the  lessor  of  property  by  an  injury  done  to  the 
reversion,  he  may  liave  his  remedy.  *  *  *  As  it  was 
said  in  the  Hin^s  Case  (128  N.  Y.  571) :  '  In  either  case,  it  is 
a  matter  of  proof  as  to  the  damage  sustained  by  the  particular 
complainant,  and  neither  litigant  is  the  representative  of  the 
other  in  an  action  of  trespass.'  It  was  held  in  the  Kemochan 
Case  {supra)  that  the  same  wrongful  act  may  affect  different 
interests  in  the  same  property  and  give  a  separate  action  to  the 
several  owners.  Lessee  and  reversioner  may  each  have  an 
action  for  an  injury  resulting  from  the  same  wrong ;  each  with 
respect  to  his  particular  estate."  After  reviewing  the  Kear- 
ney and  Wit7nark  cases,  the  judge  adds :  "  The  urban  ease- 
ments, belonging  to  property  abutting  upon  streets,  are  the 
rights  that  one's  windows  should  not  be  darkened;  that 
the  free  enjoyment  of  pure  air  should  not  be  substantially 
interfered  with  and  that  the  free  and  usual  access  thereto 
should  not  be  impaired.  The  value  of  property  is  affected 
as  these  righcs  are  taken,  or  substantially  impaired.  As 
between  lessor  and  lessee  the  injury  from  this  technical  tres- 
pass is  not  the  same.  The  former  has  his  remedy  for  any 
injury  sustained  to  his  reversionary  right,  and,  as  well,  in  a 
case  where  the  rent  to  him  is  presumably  lessened  from 
what  it  would  have  been  in  a  normal  condition  of  things.  He 
may  recover  for  any  loss  occasioned  to  him  from  the  value  of 
the  use  being  incumbered  by  the  elevated  railroad  in  the 
street.  The  lessee,  or  tenant,  has  his  remedy  for  any  injury 
occasioned  to  him,  according  to  the  circumstances  of  his 
hiring.  If  the  hiring  preceded  the  construction  of  the  ele- 
vated railroad  in  the  street,  and  is  for  a  term  of  years  at 
a  fixed  rental,  he  is  entitled  to  recover  for  any  injury  occa- 
sioned thereby,  to  the  extent  that  his  enjoyment  and  use  of 
the  property  are  affected  and  the  rental  value  thereof  to  him 
is  diminished.  If  he  leases  after  the  construction  of  the 
elevated  railroad,  the  presumption  is  that  tlie  rent  reserved 
in  the  lease  was  governed  by  the  actual  situation  of  the  prop- 


1904.]  Storms  v.  Ma^jhattan  Railway  Co.  503 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 


erty  and  the  right  to  recover  damages  is  vested  exclusively  in 
the  lessor.  {Kernochan  v.  R.  B,  Co.^  supra.)  The  lessee, 
or  tenant,  may,  also,  conceivably,  have  a  cause  of  action 
against  the  elevated  railroad  company,  which  is  not  based 
upon  the  rental  value  of  the  property,  as  for  a  temporary,  or 
casual,  trespass.  If  he  is  able  to  show  that,  aside  from  any 
question  of  the  rental  value  of  the  property,  he  suffers  in  his 
enjoyment  of  his  possession  from  the  operation  of  the  rail- 
road in  some  appreciable  manner,  his  case  is  quite  different 
from  the  landlord's.  *  *  *  If  the  lessor  is  entitled  to 
recover  damages  for  a  diminished  rental  value  of  the  prem- 
ises, the  lessee's,  or  tenant's,  right,  also,  to  recover  damages 
must,  naturally,  rest  upon  a  different  ground  and  the  case 
must  be  one  where  he  is  able  to  show  that  he  has  suffered  an 
injury  to  his  use  which  is  distinct,  in  its  nature,  from  that 
from  which  the  lessor  suffers."  The  learned  judge  then  sup- 
poses practically  the  case  at  bar,  and  says  that  as  the  lessees 
,  were  constrained  by  the  lease  to  remain,  it  might  be  that,  while 
they  would  have  no  right  to  recover  damages  as  for  the  dimin- 
ished rental  value  of  iSie  demised  premises,  they  would  have  a 
right  of  action  for  any  injury  to  the  use  and  enjoyment  of  their 
building  in  the  impaired  condition  of  its  incidental  right  to  the 
easements  appurtenant  to  property  abutting  upon  a  street. 
He  then  proceeds  to  demonstrate  that  in  that  particular  case 
the  readjustment  of  the  rents  to  be  paid  was  based  upon  the 
condition  of  the  property  at  the  time  of  such  readjustment, 
and,  hence,  that  the  owner  was  entitled  to  recover  for  the 
injury  to  the  easements  appertaining  to  the  land  and  not  the 
lessee  or  tenant.  With  this  last  conclusion,  which  was  practi- 
cally the  only  question  in  that  case,  we  have  in  this  nothing 
whatever  to  do.  The  question  here  is  not  as  to  the  injury  to 
the  rental  value  of  tlie  fee  of  the  mere  naked  land,  but  relates 
to  the  building,  the  title  to  which  rests  in  the  plaintiffs,  and 
the  action  is  to  recover  for  their  injury  to  the  possession  and 
enjoyment  of  such  building  under  their  title  and  right  to 
maintain  it  under  the  lease.  This  claim  is  quite  different  and 
entirely  independent  of  that  of  a  landlord  who  merely  claims 
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for  an  injury  to  his  revereiou  or  for  diminution  in  the  rental 
value  of  the  land  itself.     In  the  ease  at  bar  the  original  lessee 
procured  a  lease  of  the  premises  before  the  erection  of  the 
defendants'  road  and  erected  a  building  thereon  in  which  a 
continuous  business  was  established  and  has  been  maintained 
until  the  present  time.     Subsequently  this  lease  was  trans- 
ferred to  the  plaintiflFs,  under  and  by  virtue  of  which  Mrs. 
Storms  acquired  an  absolute  title  to  the  building  and  lease, 
which   contained   a  covenant  of  perpetual  renewal,  subject 
only  to  the  exception  or  condition  that  the  premises  or  some 
part  thereof  were  required  for  public  purposes.     If  that  event 
occurred,  no  renewal  could  be  required.     But  no  such  con- 
dition has  arisen,  as  no  part  of  the  premises  has  ever  been 
required  for  such  purposes.     Therefore,  the  existence  of  that 
condition  in  the  lease  has   no  bearing  upon   the  question 
involved  in  this  case.     The  covenant  for  renewal  must  be 
considered  as  perpetual,  absolutely  binding  the  city  until  some 
portion  of  the  land  upon  which  the  plaintiffs'  building  stands 
shall  be  actually  required  for  public  purposes  by  the  city  of 
New  York.     The  plaintiffs,  under  the  transfer  of  the  original 
lease  and  the  renewals  thereof,  became  and  continue  to  be 
the  owners  of  the  building  erected  upon  the  lot  in  question. 
As  such  lessees  and  owners  they  are  entitled  to  recover  such 
damages  as  they  have  sustained  by  reason  of  their  loss  of 
the  easements  of  light,  air  and  access  appertaining  thereto, 
without  regard  to  any  right  which  the  city,  as  the  owner 
of  the  fee  in  the  lot,  may  possess   for   any  injury   to  its 
reveraion  in   the  land.     The  city   never  had   any  title  to 
or  interest  in  the  building.     In  readjusting  the  rent  to  be 
reserved  for  the  bare  land,  the  building  certainly  played  no 
part.     If  the  existence  of  the  defendants'  railroad  reduced 
the  value  of  the  use  of  the  building,  or  the  value  of  the 
building  itself,  what  had  the  city  to  do  with  that  ?    Abso- 
lutely nothing.     All  the  city  had  to  deal  with  was  the  adjust- 
ment of  the  rent  for  the  mere  naked  lot,  and  it  had  no  interest 
whatever  in  the  question  of   the  reduction  in  value  of  or 
injury  to  the  building  owned  by  the  plaintiffs.     Under  such 
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cirenmstances,  how  can  it  be  properly  said  or  presumed  that 
the  city  reduced  the  rental  of  its  property  by  an  amount  equal 
to  the  depreciation  of  the  plaintiffs'  building  or  its  use,  to 
which  the  city  had  no  title  and  in  which  it  had  no  interest? 
It  may  be,  as  to  which  we  have  no  information,  that  the  rent 
of  the  bare  lot  was  affected  by  the  defendants'  road,  and  that 
that  fact  may  have  been  considered  in  readjusting  the  rent. 
But  if  so,  how  docs  it  bear  upon  the  independent  rights  of 
the  plaintiffs  as  the  owners  of  the  building  ?  The  city  could 
not  and  did  not  attempt  to  rent  the  building  to  the  plaintiffs, 
nor  could  it  affect  their  rights  to  recover  for  the  injury  they 
sustained  as  owners  with  the  right  to  maintain  it  at  that  place. 
It  seems  perfectly  clear  that  the  question  of  the  readjustment 
of  the  rent  to  be  paid  by  the  plaintiffs  for  the  use  of  the  bare 
land  has  practically  no  bearing  upon  or  connection  with  their 
right  to  maintain  an  action  for  the  injury  they  have  sustained 
to  the  use  of  the  building,  to  which  they  have  an  absolute  title 
and  which  they  have  the  right  to  maintain  where  it  is  located. 
This  case  seems  to  fall  clearly  within  the  general  principles 
enunciated  by  Judge  Gray  in  the  last  Kemochan  case. 
There  is  no  claim  or  pretense  that  the  plaintiffs  are  entitled  to 
recover  for  the  injury  to  the  owners'  reversion.  But  the 
recovery  was  based  upon  tlie  diminution  of  the  enjoyment  by 
the  lessees  of  a  building  owned  by  them,  in  which  the  city 
had  no  interest  and  as  to  which  they  were  deprived  of  the 
easements  to  which  they  were  entitled  and  which  were  trans- 
ferred to  them  by  mesne  conveyances  from  the  original  lessee, 
to  whose  rights  they  succeeded.  These  considerations  lead  to 
the  conclusion  that  the  judgment  appealed  from  was  right  and 
that  it  should  be  affirmed. 

Several  other  questions  were  raised  upon  the  argument, 
but  there  are  none  which  seem  to  requii*e  any  special  con- 
sideration. Hence,  I  recommend  an  affirmance  of  the  judg- 
ment, with  costs. 

Gray,  J.  (dissenting).  The  lease  was  made  by  the  city 
of  New  York  for  twenty-one  years  from  May  1,   1872,  to 
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Francis  A.  Leggett,  and  by  mesne  assignments,  in  1882,  these 
plaintiffs  became  the  assignees  thereof  and  owners  of  the 
building  thereon.  At  that  time,  the  elevated  railroad  had 
been  constructed  in  the  street,  with  the  express  consent  of  the 
city  of  New  York,  and  it  had  been  in  operation  for  some  two 
yeare  previously.  At  the  expiration  of  the  leasehold  term  of 
twenty-one  years,  in  1893,  the  lease  of  the  premises,  under  a 
covenant  in  the  lease,  was  renewed  by  the  city  to  the  plaintiffs. 
Thereafter,  in  1897,  this  action  was  commenced,  in  which 
plaintiflfa  prayed  judgment  for  an  injunction  against  the 
defendants  and  for  damages.  The  plaintiffs  were  successful 
and  their  judgment  was  affirmed  by  the  Appellate  Division 
by  a  divided  court ;  the  majority  of  the  learned  justices  hold- 
ing that  the  doctrine  of  Kearney  v.  Metr.  Elevated  By.  Co. 
(129  N.  Y.  76),  supported  tlie  plaintiflEs'  right  of  action.  The 
dissenting  justices  held  that  the  case  came  within  the  doctrine 
of  the  opinion  in  Kemoohan  v.  MamJiattam,  Ry.  Co.  (161 
N.  Y.  339). 

I  agree  in  the  latter  view  and  I  think  that  this  judgment 
should  be  reversed.  In  the  Kearney  case,  relied  upon  in 
the  prevailing  opinion  below,  the  lease  had  been  made  in 
1863  and  Kearney  became  the  assignee  of  the  lease  and  the 
owner  of  a  building  theretofore  erected  upon  the  leased 
property,  in  1866 ;  which  was  prior  to  the  construction  of  the 
elevated  railway.  The  renewal  of  that  lease,  at  a  rental  fixed 
upon  an  appraisement,  in  1884,  was  held  not  to  affect  Kear- 
ney's right  to  recover  damages.  He  had  been  the  absolute 
owner  of  the  building  since  1866  and  we  could  perceive  no  rea- 
son why  he  was  not  entitled  to  receive  such  sum  as  represented 
its  diminished  rental  value  in  consequence  of  the  construc- 
tion of  the  defendant's  railroad.  A  distinction  between  that 
case  and  that  of  Witmark  v.  N.  T.  El.  B.  B.  Co.,  (149  N.  Y. 
393),  and  this  is  apparent,  in  that  these  plaintiffs  took  an  assign- 
ment of  the  lease,  and  became  the  owners  of  the  building,  after 
the  railroad  had  been  constructed  and  under  a  lease,  which 
recognized  the  possible  devotion  of  some  part  of  the  property 
to  public  purposes.    It  seems  to  me  that  when  the  plaintiffs  thus 
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acquired  the  property,  in  the  existing  situation  of  an  elevated 
railroad  in  operation  in  the  street  and  with  that  situation  legiti- 
mately created  by  the  city,  as  the  owner  of  the  fee,  they  were 
in  no  position  to  assert  that  they  were  damaged.  The  effect 
of  the  city's  consent  to  the  erection  of  an  elevated  railway  was 
to  grant  to  the  defendants  its  interests  in  tlie  street,  whether 
as  owner  of  the  fee  of  the  street,  or  as  owner  of  the  abutting 
property.  It  was  so  held  in  Herzog  v.  N.  Y.  Elevated  R.  B. 
Co,^  (76  Hun,  486),  and  the  decision  of  the  Appellate  Division 
was  affirmed  here  on  the  opinion  below.  (151  N.  Y.  665.) 
The  plaintiffs  acquired  their  property  with,  at  least,  construc- 
tive notice  of  the  fact  that  the  street  easements  had  been  law- 
fully granted  to  the  defendants  and  when  the  renewal  lease 
was  made,  in  1893,  the  lessees  knew  that  the  property  was 
shorn  thereof,  {yfhite  v.  Mcmhattan  Hallway  Co,^  139 
N.  Y.  19.)  It  is  to  be  presumed  that  they  paid  for  leasehold 
and  building  at  a  value  as  affected  by  the  situation. 

The  principle  of  the  decision  in  the  Kemochan  Case^  {sujpra\ 
applies,  and  the  presumption  obtains,  that  when  the  rent,  upon 
the  renewal  of  the  lease,  was  fixed  by  agreement  between  the 
plaintiffs  and  the  city  authorities,  its  amount  was  fixed  with 
reference  to  the  changed  situation  in  the  street.  Hence  the 
plaintiffs  did  not  suffer  damage  in  that  respect.  In  that  case, 
the  lease  provided  for  periodical  readjustments  of  rent  during 
the  running  of  the  term  and  it  was  held  that  the  arbitrators, 
in  determining  the  rental,  would,  naturally,  be  presumed  to 
have  appraised  the  value  of  the  land  as  it  stood ;  having  in 
consideration  all  the  facts  relating  to  its  situation  and  to  the 
facilities  for  its  enjoyment,  with  an  elevated  railroad  in  the 
street  in  front  of  it,  as  a  permanent  structure.  The  prior  case  of 
Kernochan  v.  N,  Y.  Elevated  R.  R,  Co.  (128  K  Y.  559),  had 
decided  that  when  a  party  has  leased  after  the  construction  of 
the  elevated  railroad,  the  presumption  is  that  the  rent  reserved 
in  the  lease  was  governed  by  the  actual  situation  oi  the 
property. 

If  the  burden  of  the  elevated  railroad  had  been  greatly 
increased,  that  might  support  the  action  to  recover,  jyro  tanto^ 
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for  the  damages  to  the  abutting  property,  but  I  have  been 
convinced  that  the  plaintiffs  should  not  be  allowed  to  main- 
tain their  action  to  the  broad  extent  of  their  demand  for 
relief.  I  do  not  think,  under  the  circumstances  of  this  case, 
and  in  the  absence  of  any  appropriate  language,  that  we  can, 
or  should,  in  fairness,  or  justly,  hold  that  these  plaintiffs  took 
over,  upon  the  assignment  of  the  lease,  some  claim  of  their 
assignor  against  the  defendants.  We  should  hold  that  they 
paid  for  the  leasehold  property  a  price,  which  was  governed 
by  the  actual  value,  as  affected  by  existing  and  legitimate 
conditions. 

Haight,  Cullen  and  Werner,  JJ.,  concur  with  Martin, 
J. ;  Parker,  Ch.  J.,  and  O'Brien,  J.,  concur  with  Gray,  J. 

Judgment  affirmed. 


H.  Van  Kensselaer  Kennedy,  Appellant,  v.  The  Min- 
eola, Hempstead  and  Freeport  Traction  Company, 
Respondent. 

1.  Railroads  —  Action  Against  Street  Railroad  Company  by 
Abutting  Owner,  Claiming  to  Own  to  Center  of  Street  —  When 
Determination  op  Trial  Court  upon  Question  of  Title  Will  Not 
Be  Reviewed.  Where  the  question  at  issue  in  an  action  for  trespass 
brought  by  an  abutting  owner  against  a  street  railway  corporation  is 
whether  the  plaintiff  had  title  in  fee  to  the  strip  of  laud  lying  in  front  of 
his  promises  between  the  center  of  the  highway  and  the  boundary  thereof 
and  the  determination  of  the  trial  court  has  been  unanimously  affirmed  by 
the  Appellate  Division,  the  question  of  title  cannot  be  examined  or 
reviewed  by  the  Court  of  Appeals  upon  the  ground  that  the  only  question 
involved  is  the  construction  of  the  conveyances  under  which  the  plaintiff 
claims,  where  they  were  ibtroduced  in  evidence  for  the  purpose  of  estab- 
lishing title  and  no  question  of  law  as  to  their  pertinence  or  effect  was 
raised  by  an  exception  to  their  admission  in  evidence. 

2.  Sasce  —  When  Proof  That  Railroad  Company  Has  Fatled  to 
Comply  with  Statutory  Requirements  Is  Inadmissible  in  Such 
Action.  In  such  an  action  evidence  tending  to  show  that  the  company 
had  not  complied  with  the  statutory  requirements  necessary  to  enable  it  to 
build  the  railroad  is  not  admissible  when  there  is  no  allegation  in  the 
complaint  that  the  organization  of  the  company  was  incomplete  or  that  it 
had  not  complied  with  the  requirements  of  the  statute. 
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8.  Same  —  When  Plaintiff  in  Such  Action,  Having  Failed  to 
Establish  Title  to  Street,  Cannot  Maintain  the  Action  as  a 
Mere  Abutter.  Where  the  plaintiff  in  such  action  has  failed  to  estab- 
lish his  title  to  the  street,  he  is  not  entitled,  as  a  mere  abutter,  to  an 
injunction  against  the  railroad  company  for  having  built  the  railroad  in 
violation  of  law,  when  such  cause  of  action  is  not  set  up  in  the  complaint 
and  the  action  was  based  upon  the  claim  that  he  owned  the  fee  to  the 
street  and  that  the  trespass  was  against  his  rights  as  such  owner. 

4.  Damages — Erroneous  Admission  of  Evidence  on  Question  of 
Damages  —  When  Error  Is  Harmless.  Where  improper  evidence  on 
the  question  of  damages  has  been  admitted  on  the  part  of  defendant  to 
contradict  the  same  kind  of  proof  on  the  part  of  plaintiff,  and  the 
court  has  properly  held  that  the  plaintiff  was  not  entitled  to  recover,  the 
evidence  is  harmless  and  its  erroneous  admission  is  not  a  valid  reason  for 
disturbing  the  judgment. 

Kennedy  v.  Mineola,  K  <&  F.  Traction  Co,,  77  App.  Div.  484,  affirmed. 

(Argued  May  12,  1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  19,  1902,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  W,  Treadwell  and  Fred  iTigraham  for  appellant. 
The  question  whether  plaintiff  owns  to  the  center  of  the 
highway  is  open  for  review  upon  this  appeal.  {Muldoon  v. 
Demne,  135  N.  Y.  150 ;  C.  S.  E.  E.  Co.  v.  T.  T.  S.  E.  E. 
Co.,  149  N.  Y.  51  ;  Health  Dept.  v.  Dassori,  159  N.  Y. 
245;  Eogers  v.  Clement,  162  N.  Y.  422.)  Plaintiff  owns 
in  fee  to  the  center  of  the  highway.  {Coleman  v.  M.  B. 
Imp.  Co.,  94  N.  Y.  229  ;  Matter  of  Ladue,  118  N.  Y.  213  ; 
Holloway  v.  Southmayd,  139  N.  Y.  390 ;  Blackman  v. 
Striker,  142  N.  Y.  555  ;  Sherman  v.  McKeon,  38  N.  Y. 
266 ;  Mott  v.  Mott,  68  N.  Y.  246  ;  Jackson  v.  Hudson,  3 
Johns.  375;  Patten  v.  Stitt,  6  Robt.  431 ;  3  Washb.  on  Real 
Prop.  [5th  ed.]  422;  Donohue  v.  Case,  61  N.  Y.  631.) 
The  trial  court  erred  in  refusing  to  admit  proof  that  defend* 
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ant  had  not  complied  with  legislative  requirements,  (i?.  H. 
Co.  V.  Robinson^  133  N.  Y.  242 ;  Brown  v.  Champlainy  66 
N.  Y.  214 ;  Spies  v.  Monroe^  35  App.  Div.  527 ;  Coatsworih 
V.  L.  r.  R.  B.  Co.,  156  N.  Y.  451 ;  S.  El.  Co.  v.  TWn  of 
Hempstead^y  38  App.  Div.  355 ;  Town  of  Oyster  Bay  v. 
Harris,  21  App.  Div.  227 ;  Benton  v.  Wichwire,  54  N.  Y. 
226 ;  People  v.  Coleman,  121  N".  Y.  542 ;  P(?(?pZ^  v.  Gilon, 
148  N.  Y.  763 ;  People  v.  Jf.  B.  By.  Co.,  84  K  Y.  565.) 
As  a  mere  abutter,  even  were  the  highway  fee  in  the  public, 
plaintiff  is  entitled  to  an  injunction  as  against  a  railroad  built 
in  violation  of  law.  {Henning  v.  H.  V.  B.  Co.,  90  App. 
Div.  492 ;  Awhincloss  v.  M.  E.  B.  Co.,  69  App.  Div.  63 ; 
Boherts  v.  N.  Y.  El.  B.  B.  Co.,  128  K  Y.  455;  Hunter  v. 
M.  B.  Co.,  141  K  Y.  281 ;  Powerrs  v.  B.  E.  B.  B.  Co.,  157 
N.  Y.  105.)  The  trial  court  erred  in  ruling  on  questions  of 
evidence.  {Boberts  v.  N.  F.  E.  B.  B.  Co.,  128  K  Y.  4:55 ; 
Hunter  v.  M.  B.  Co.,  141  N.  Y.  281.) 

James  A.  MacElhinny  for  respondent.  The  question 
whether  plaintiff  owns  to  the  center  of  the  highway  is  not 
open  for  review  upon  this  appeal.  {Boherts  v.  Stroshurger, 
11  Wkly.  Dig.  373 ;  E.  S.  T.  F.  Co.  v.  Grant,  114  N.  Y.  40 ; 
City  of  Niagaras.  N.  Y.  C  dbH.  B.  B.  B.  Co.,  168  N.  Y. 
611.)  Appellant  does  not  own  the  fee  in  the  highway 
opposite  his  property.  {K.  C.  F.  Ins.  Co.  v.  Stevens,  87  N.  Y. 
387 ;  Price  v.  Brow7i,  101  N.  Y.  669 ;  GreerOeaf-f.  B.  F.  C. 
B.  Co.,  141  JSr.  Y.  395  ;  Mission  v.  Cronin,  143  N.  Y.  527 ; 
Gerard  on  Titles,  511 ;  Bunett  v.  Wadsworth,  57  N.  Y.  634 ; 
Oushyv.  Jones,  73  N.  Y.  621 ;  Story  \.N.  Y.  El.  B.  B.  Co.^ 
90  N.  Y.  181 ;  Dexter  v.  B.  0.  Mills,  39  N.  Y.  S.  R.  935  ;  Mar- 
rison  v.  N.  Y.  El.  B.  B.  Co.,  74  Hun,  398;  Mott  v.  Clay- 
ton, 9  App.  Div.  181.)  Plaintiff's  cause  of  action  as  set  forth 
in  his  complaint  was  defendant's  alleged  trespass  on  his  prop- 
erty. The  court,  therefore,  properly  refused  to  admit  evi- 
dence of  alleged  failure  to  comply  with  certain  statutory 
requirements,  which  would  constitute  a  new  and  distinct 
cause  of  action.    {Fisher  v.  C.  0.  L.  Ins.  Co.,  67  How.  Pr. 
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191 ;  McHenry  v.  Jewett^  90  N.  Y.  58 ;  Sauthwich  v.  F. 
Nat,  BanJc,  84  N.  Y.  420 ;  Hall  v.  U.  S.  £.  Co.,  30  Hun, 
375 ;  Benedict  v.  S,  W.  By,  Co.,  51  Hun,  111 ;  Wheeler  v. 
Anthony,  10  Wend.  346.)  The  court  did  not  err  in  the 
admission  of  evidence  objected  to  by  plaintiff.  {Boherts  v. 
N.  Y.  E.  B.  B.  Co.,  128  N.  Y.  455 ;  Hunter  v.  M.  B.  Co., 
114  N.  Y.  281.) 

Martin,  J.  Pi*actically  the  only  question  in  this  case 
relates  to  the  title  to  the  land  upon  which  the  alleged  trespass 
was  committed.  It  is  alleged  in  the  complaint  that  the  plain- 
tiff is  the  owner  in  fee  of  certain  property  situated  upon  the 
east  side  of  Greenwich  street,  describing  it,  and  is  the  owner 
in  fee  of  all  the  reversionary  rights  in  and  to  so  much  of  the 
street  named  as  lies  easterly  of  the  center  thereof,  subject 
only  to  use  by  the  public  in  passing  over  the  same.  This 
allegation  is  put  in  direct  issue  by  the  answer  of  the  defend- 
ant, who  also  denies  the  allegation  of  the  plaintiff  to  the  effect 
that  he  was  in  possession  of  the  premises. 

This  case  was  tried  before  the  court  without  a  jury,  and 
upon  this  question  it  found  that  the  plaintiff  was  not  the 
owner  in  fee  of  that  part  of  the  highway  known  as  Freeport 
road  or  Greenwich  street  which  lies  easterly  of  the  center  line 
of  said  highway  in  front  of  the  property  owned  by  the  plain- 
tiff and  described  in  the  complaint.  Thus  we  have  a  direct 
finding  of  fact  that  the  plaintiff  is  not  the  owner  in  fee  of  the 
land  upon  which  this  trespass  was  committed.  Upon  the 
findings  made  by  the  trial  court  a  judgment  was  entered  in 
favor  of  the  defendant,  which  was  unanimously  affirmed  by 
the  Appellate  Division.  Thus  the  question  whether  there 
was  any  evidence,  or  whether  the  evidence  was  sufficient  to 
sustain  the  finding  of  fact  that  the  plaintiff  was  not  the  owner 
of  the  premises  in  question,  cannot  be  reviewed  by  this  court, 
as  we  have  repeatedly  held  that  where  there  was  a  unanimous 
decision  by  the  Appellate  Division  upon  a  question  of  fact, 
the  sufficiency  of  the  evidence  to  sustain  the  judgment  does 
not  present  a  question  of  law  reviewable  bj  this  coorL 
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{Szuchy  V.  imi-^ide  Coal  <&  Iron  Co.,  150  K  Y.  219; 
Amherst  College  v.  Bitch,  161  N.  Y.  282,  321 ;  People  ex 
rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y.  417 ;  People 
ex  rd.  Broadway  Improvement  Co.  v.  Barker,  155  N.  Y. 
322 ;  Marden  v.  Dorthy,  160  N.  Y.  39 ;  Reed  v.  McCord, 
160  N.  Y.  330 ;  Levois  v.  Long  Island  B.  B.  Co.,  162  N.  Y. 
52;  Meserole  v.  Hoyt,  161  N.  Y.  59;  Croiiin  v.  Lord,  161 
N.  Y.  90 ;  Hilton  v.  Ernst,  161  N.  Y.  226 ;  Huttan  v.  /SwiM, 
175  K  Y.  375.) 

The  appellant,  however,  contends  that  as  that  question  was 
dependent  for  its  solution  upon  the  construction  of  the  con- 
veyances under  which  he  claims,  and  as  they  were  unambign- 
ous,  no  question  of  fact  was  presented,  and  hence  the  decisions 
referred  to  have  no  application.  While  this  court  held  in 
Matter  of  Oreen  (153  N.  Y.  223)  that  where  there  was  no 
question  of  fact  in  controversy,  and  the  only  question  involved 
was  the  construction  of  a  deed  and  statute,  a  question  of 
law  only  was  presented  and  the  provisions  of  the  Constitution 
and  statute  have  no  application,  still  it  is  obvious  that  that 
decision  has  no  bearing  in  this  case,  as  here  the  question  was 
whether  the  plaintiff  had  the  title  in  fee  to  the  strip  of  land 
lying  in  front  of  his  premises  between  the  center  of  the  high- 
way and  the  easterly  or  northerly  boundary  thereof,  which 
clearly  was  a  question  of  fact.  Although  the  plaintiff's  title 
was,  to  a  degree,  dependent  upon  the  conveyances  which  were 
introduced  in  evidence,  yet  their  introduction  was  for  the  pur- 
pose of  establishing  a  fact  which  was  essential  to  his  recovery. 
If  they  did  not  tend  to  establish  or  defeat  his  claim  of  owner- 
ship, that  question  might  have  been  raised  by  an  exception  to 
the  admission  of  the  evidence,  which  would  have  presented  a 
question  of  law.  But  as  we  have  held  that  a  unanimous 
affirmance  prevents  our  examining  the  evidence  to  determine 
its  sufficiency  to  sustain  the  verdict  or  finding  {Amherst  College 
V.  Bitch,  151  N.  Y.  282,  321),  this  court  cannot  review  the 
question  of  title,  as  the  finding  was  directly  against  the  plain- 
tiff, and  the  sufficiency  of  the  evidence  to  sustain  it  cannot  be 
raised  in  this  court.    That  is  a  question  of  law  that  by  consti- 
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tutional  provision  we  are  prohibited  from  reviewing.  {Mese- 
role  V.  Hbyty  161  N.  Y.  69.)  Hence,  so  far  as  the  question  of 
title  is  concerned,  it  cannot  be  examined  or  reviewed  by  us. 

But  if  this  were  not  so,  it  seems  quite  clear  that  the  court 
below  has  properly  considered  and  construed  the  deeds  intro- 
duced, and  that  its  conclusion  that  the  plaintiff  obtained  no 
title  to  the  laud  to  the  center  of  the  street  is  clearly  estab- 
lished. The  deed  from  the  Duryeas  to  the  plaintiff  describes 
the  property  as  beginning  on  the  northeasterly  side  of  the 
street  in  question  at  a  point  intei*secting  the  land  of  Tomp- 
kins ;  then  it  describes  the  line  by  metes  and  bounds  until  it 
reaches  the  northeasterly  side  of  the  street,  and  is  then 
described  as  running  thence  along  the  street  by  metes  and 
bounds  to  the  place  of  beginning. 

To  that  description  this  clause  was  added :  "  Together  with 
all  the  rights  of  the  grantor  in  and  to  the  said  street."  That 
clause  is  explained  by  the  fact  that  the  street  had  formerly 
been  owned  by  a  turnpike  company,  it  had  been  abandoned, 
and  it  was  to  convey  the  right,  if  they  possessed  any,  which 
the  Duryeas  had  in  the  street  thus  abandoned.  There  was, 
however,  no  proof  in  tlie  case  to  show  any  abandonment,  or 
that  any  portion  of  it  reverted  to  the  plaintiff's  gmntors,  or 
that  they  had  any  title  therein.  On  tlie  contrary,  it  seems 
that  upon  the  abandonment  of  a  turnpike  or  plank  road,  the 
title  to  the  land  over  which  it  runs  reverts  to  the  town  and 
not  to  the  individuals  owning  abutting  property.  (Laws 
1854,  ch.  87,  §  1 :  Transportation  Corporations  Law,  §  139 ; 
Ifeath  V.  Barmore,  50  N.  Y.  302 ;  Tifft  v.  City  of  Buffalo, 
82  N.  Y.  204.) 

Again,  when  we  consider  the  title  of  the  Duryeas,  the 
plaintiff's  grantors,  we  find  that  it  was  conveyed  by  two  deeds 
which  were  made  respectively  in  1873  and  1874,  the  former 
by  one  Morrell  and  the  latter  by  one  Tompkins.  In  the  Mor- 
rell  deed  the  land  is  described  as  lying  on  the  easterly  side 
of  such  highway,  and  was  bounded  westerly  by  it.  But  a 
further,  more  definite  and,  as  we  think,  a  substituted  descrip- 
tion was  made  according  to  a  then  recent  survey  of  the  prem- 
33 
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ises  by  one  Matthews,  in  which  the  Morrell  piece  of  land  was 
described  as  beginning  at  the  southwesterly  corner  thereof  on 
the  easterly  side  of  the  highway  at  a  locust  stake  driven  in 
the  ground,  and  running  thence  along  said  highway  by  certain 
courses  and  distances.  The  Tompkins  piece  was  described  as 
lying  on  the  northerly  side  of  said  road,  beginning  at  a  locust 
stake,  and  running  along  the  northerly  side  thereof  by  certain 
courses  and  distances.  It  should  be  said  in  passing  that  the 
highway  runs  in  a  northwesterly  direction,  and  the  side  lying 
next  the  plaintiff's  land  is  sometimes  designated  as  the  easterly 
side  of  the  highway  and  at  others  as  the  northerly. 

In  addition  to  these  deeds,  maps  made  by  a  surveyor  who 
had  surveyed  the  premises  were  introduced  in  evidence  and 
there  was  some  oral  testimony,  all  of  which  tended  to  show 
that  the  locust  post,  or  the  place  of  beginning  as  described  in 
the  various  deeds,  was  situated  upon  the  north  or  easterly 
side  of  the  highway  in  question.  Moreover,  the  respondent 
asserts  and  the  appellant  does  not  deny  that  the  quantity  of 
land  'mentioned  in  the  conveyances  was  obtained  by  a  survey 
which  included  only  the  land  that  lay  outside  of  the  highway 
and  none  which  was  used  as  a  part  of  the  street,  which  tended 
to  show  that  the  intent  of  the  parties  was  to  bound  the  plain- 
tiflPs  land  by  the  side  of  the  highway  and  that  it  should  not 
extend  to  the  center  thereof.  {Higinhotham  v.  Stoddard^  72 
N.  Y.  94.)  So  that  all  the  testimony  introduced,  either  writ- 
ten or  oral,  tended  to  show  that  the  premises  of  the  plaintiff 
were  bounded  on  the  westerly  side  by  the  easterly  or  north- 
erly side  of  the  highway  and  not  by  the  center  thereof. 
Upon  this  evidence,  as  we  have  already  seen,  the  court  found 
that  the  plaintiff  was  not  the  owner  in  fee  of  that  part  of  the 
highway  lying  easterly  of  the  center  line  in  front  of  the 
property  owned  by  him,  and  the  action  being  founded  upon 
an  alleged  trespass,  the  complaint  was  dismissed  upon  the 
merits.  The  conclusion  reached  by  the  trial  court  and  the 
Appellate  Division  as  well  seems  to  be  fully  sustained  by  Kings 
County  Fire  Ins,  Co,  v.  Stevens  (87  K  Y.  287);  WkUe^s 
Bank  of  Buffalo  v.  NicJwls  (64  N.  Y.  65) ;  Deering  v.  JReiUy 
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(167  N.  Y.  184,  193),  and  Jackson  v.  Hathaway  (15  Johns. 
447). 

It  is  also  contended  bj  the  appellant  that  the  trial  court 
erred  in  refusing  to  admit  proof  that  the  defendant  had  not 
complied  with  the  legislative  requirements  necessary  to  enable 
it  to  build  its  road  upon  the  street.  The  answer  to  this  con- 
tention is  that  the  whole  theory  of  the  complaint  is  based 
upon  the  idea  that  the  plaintiff  was  the  owner  in  fee  of  the 
land  lying  in  that  portion  of  the  street  over  which  the  railroad 
passed,  and,  hence,  that  the  act  of  the  railroad  company  in 
entering  upon  the  premises  and  building  its  road  without  tirst 
condemning  the  plaintiff's  right  therein,  was  a  trespass  for 
which  he  was  entitled  to  recover ;  that  it  was  continuous,  and 
that  he  was  entitled  to  an  injunction  restraining  the  defend- 
ant from  continuing  the  same.  There  is  no  allegation  in  the 
complaint,  and  obviously  no  claim  was  made  by  the  plaintiff 
wlien  the  action  was  commenced,  tliat  the  organization  of  the 
defendant  was  incomplete,  or  as  to  its  not  having  complied 
with  the  requirements  of  the  statute  necessary  to  enable  it  to 
build  its  road  along  such  street.  Those  facts  not  liaving  been 
made  a  part  of  tlie  cause  of  action  alleged,  we  think  the  court 
properly  refused  to  enter  upon  the  trial  of  a  question  which 
was  not  at  issue. 

The  appellant  also  contends  that  as  a  mere  abutter,  con- 
ceding the  title  to  the  fee  in  the  highway  not  to  be  in  him,  he 
was  entitled  to  an  injunction  as  against  a  railroad  built  in 
violation  of  the  law.  A  sufficient  answer  to  this  seems  to  be 
that  no  sucli  cause  of  action  was  set  up  or  claimed  by  the 
plaintiff  in  his  complaint.  All  he  claimed  was  that  he  owned 
the  fee  in  the  street,  and  that  the  trespass  was  to  his  rights 
as  such  owner.  Tliat  he  cannot  recover  upon  any  such  theory 
as  lie  now  asserts  seems  to  be  firmly  established  by  tliis  court 
in  the  cases  of  Fohes  v.  liome,  W.  <&  O,  Ji,  Ji.  Co,  (121  N.  Y. 
505);  Conaieer  v.  iT.  T.  C.  <&  IL  li.  li.  E.  Co.  (156  K.  Y. 
474),  and  Fries  v.  ]S\  Y.  cfe  //.  R.  IL  Co.  (169  N.  Y.  270, 
279). 

Another  claim  made  by  the  appellant  is  that  the  court  erred 
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in  admitting  the  evidence  of  the  witness  Hegeman  as  to 
the  future  effect  of  this  railroad  upon  the  plaintiff's  property. 
This  he  claims  was  immaterial  and  incompetent.  But  the 
answer,  even  conceding  the  evidence  was  improper,  is  that  it 
was  to  contradict  the  same  kind  of  proof  upon  the  part  of  the 
plaintiff,  related  only  to  the  question  of  damages,  and  inas- 
much as  the  court  properly  held  that  the  plaintiff  was  not  enti- 
tled to  recover,  the  evidence  did  no  harm,  and  is  no  valid  rea- 
son for  disturbing  the  judgment.  The  plaintiff  has  three 
other  exceptions  which  relate  to  the  same  subject,  as  to  all  of 
which  the  answer  suggested  is  applicable. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Thomas  F.  Corbalis  et  al..  Appellants. 

Indictment  —  MrsT  State  the  Crime  and  Acts  Constituting  It. 
Section  275  of  the  Code  of  Criminal  Procedure,  prescribing  what  an  indict- 
ment shall  contain,  is  not  satisfied  by  an  indictment  in  which  the  statement 
of  the  acts  claimed  by  the  prosecution  to  constitute  the  crime  is  a  mere 
repetition  of  the  crime  charged,  especially  in  a  case  where  it  may  be  made 
out  by  proof  of  any  one  of  many  different  acts  which  constitute  a  viola- 
tion of  the  statute  under  which  the  indictment  is  found  and,  therefore, 
it  is  impossible  for  the  accused  to  know  what  specific  violation  he  is 
called  upon  to  meet,  and  cannot,  therefore,  properly  prepare  for  trial; 
and  a  demurrer  thereto  upon  the  ground  that  it  does  not  contain  a  plain 
and  concise  statement  of  the  acts  constituting  the  crime,  is  properly  sus- 
tained. The  defendant  in  such  a  case  is  not  obliged  to  apply  for  an 
order  directing  a  bill  of  particulars,  since  that  rests  in  the  discretion 
of  the  court  and  may  or  may  not  be  granted,  but  is  entitled  to  the  rights 
accorded  by  the  statute. 

People  V.  Corbalis,  86  App.  Div.  531,  reversed. 

(Argued  May  6,  1904;  decided  June  8, 1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  ent-ered 
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July  24,  1903,  which  reversed  an  order  of  the  Westchester 
County  Court  sustaining  demurrers  to  an  indictment. 

The  county  judge  sustained  the  demurrers  of  defendants  to 
the  indictment,  and  being  of  the  opinion  that  the  objection 
upon  which  the  demurrers  were  allowed  might  be  avoided  in 
a  new  indictment,  ordered  that  the  case  be  resubmitted  to 
another  grand  jury.  The  Appellate  Division  reversed  the 
order  of  the  county  judge  and  overruled  the  demurrers.  From 
the  judgment  of  the  Appellate  Division  an  appeal  was  taken 
to  this  court.     The  indictment  reads  as  follows  : 

"  The  Grand  Jury  of  the  County  of  Westchester  by  this 
indictment  accuse  Thomas  F.  Corbalis,  John  H.  Hanratty, 
Michael  Devanney,  Thomas  Kelly,  Sylvester  Smith  and  John 
Burnes  of  the  crime  of  feloniously,  outside  of  any  trotting 
course,  race  course,  authorized  by  or  entitled  to  the  benefits 
of  Chapter  570  of  the  laws  of  the  State  of  New  York  for  the 
year  1895  entitled  *  An  act  for  the  incorporation  of  associa- 
tions for  the  improvement  of  the  breed  of  horses  and  to  regulate 
the  same ;  and  to  establish  a  State  Racing  Commission '  as 
amended  by  Chapter  446  of  the  laws  of  the  State  of  New 
York  for  the  year  1897,  engaging,  assisting,  aiding  and  abet- 
ting in  pool  selling,  and  selling  pools  upon  the  result  of  a  trial 
of  and  contests  of,  speed  and  power  of  endurance  of  beasts, 
committed  as  follows : 

"That  Thomas  F.  Corbalis,  John  H,  Hanratty,  Michael 
Devanney,  Thomas  Kelly,  Sylvester  Smith  and  John  Burnes, 
late  of  the  City  of  Yonkers,  in  the  County  of  Westchester, 
and  State  of  New  York,  with  force  and  arms  at  the  city  of 
Yonkers  aforesaid,  on  the  nineteenth  day  of  January  in  the 
year  nineteen  hundred  and  three,  did  feloniously  outside  of  a 
trotting  course,  race  course,  authorized  by  and  entitled  to  the 
benefits  of  Chapter  570  of  the  laws  of  the  State  of  New 
York,  for  the  year  1895,  entitled  '  An  act  for  the  incorpora- 
tion of  associations  for  the  improvement  of  the  breed  of 
horses  and  to  regulate  the  same;  and  to  establish  a  State 
Racing  Commission,'  as  amended  by  Chapter  446  of  the  laws 
of  the  State  of  New  York,  for  the  year  1897,  engage,  aid. 
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assist  and  abet  in  pool  selling  and  selling  pools  upon  the  result 
of  a  trial  and  contest  of  speed  and  power  of  endurance  of 
beasts,  to  wit :  horses,  on  the  nineteenth  day  of  January  ia 
the  year  nineteen  hundred  and  three,  taking  place,  being  con- 
ducted and  had  at  Oakland  in  the  State  of  California  and  New 
Orleans  in  the  State  of  Louisiana,  the  said  Thomas  F.  Corbalis, 
John  H.  Hanratty,  Michael  Devanney,  Thomas  Kelly,  Syl- 
vester Smith  and  John  Burnes,  not  being  subject  to  the  pen- 
alty provided  in  and  by  section  18  of  Chapter  570  of  the  laws 
of  the  State  of  New  York  for  the  year  1895  as  amended  by 
Chapter  446  of  the  laws  of  the  State  of  New  York  for  the 
year  1897,  and  no  other  penalty  being  provided  by  law  to 
punish  the  aforesaid  felonious  acts  of  the  said  Thomas  F. 
Corbalis,  John  H.  Hanratty,  Michael  Devanney,  Thomas 
Kelly,  Sylvester  Smith  and  John  Burnes,  than  the  imprison- 
ment in  State  prison  and  the  fine  provided  and  prescribed  in 
and  by  section  351  of  the  Penal  Code  of  the  State  of  New 
York,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided." 

Robert  M,  Moore  and  David  IT.  Hunt  for  appellants.  A 
reading  of  the  indictment  shows  that  the  pleader  recognized 
the  rule  that  the  indictment  must  charge  the  crime  and  state 
the  acts  constituting  it,  and  seeks  in  this  case  to  comply  with 
the  rule,  but  he  does  it  by  simply  repeating  in  the  acts  consti- 
tuting the  crime  the  charge  itself,  which  is  not  sufficient,  and 
gives  no  added  information  to  the  defendant  as  to  what  he  is 
called  upon  to  meet.  {People  v.  JSateSj  61  App.  Div.  559 ; 
People  v.  Stedeker,  175  N.  Y.  57.)  The  indictment  fails  to 
state  facts  with  such  clearness  as  to  enable  defendants  to  pre- 
pare for  trial.  {People  v.  Jlelmer,  154  JJ.  Y.  600;  People 
V.  Willia,  158  N.  Y.  396 ;  People  v.  Winne?-,  80  Hun,  130.) 
It  is  no  answer  to  appellants'  contention  to  say  that  the 
defendants  might  have  entered  a  plea  of  not  guilty  and  have 
thereupon  demanded  a  bill  of  particulars.  {Fraser  v.  Bd.  of 
Auditors,  17  N.  Y.  S.  R.  872;  BeecKer  v.  Tilton,  59  N.  Y. 
176 ;  People  v.  Ilovey,  92  N.  Y.  558 ;  People  v.  Jaehne^  103 
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N.  Y.  182;  People  v.  Convoy,  97  N.  Y.  62;  People  v.  Bel 
lews,  2  N.  Y.  Cr.  Rep.  12.) 

J.  Addison  Young,  for  respondent.  The  oflFense  with 
which  the  defendants  are  charged  in  the  indictment  is  stated 
in  the  language  of  the  statute  defining  the  crime,  and  consti- 
tutes a  full  compliance  with  the  requirements  of  sections  275 
and  276  of  the  Code  of  Criminal  Procedure,  as  to  stating  the 
acts  constituting  the  crime.  {People  v.  Weldon,  111  N.  Y. 
569  ;  Phelps  v.  People,  72  N.  Y.  349 ;  Eckhardt  v.  People, 
83  N.  Y.  462;  People  v.  West,  106  N.  Y.  293  ;  PeopU  v. 
Trainor,  57  App.  Div.  422  ;  People  v.  Ilerlihy,  66  App.  Div. 
540  ;  Betts  v.  State,  93  Ind.  375  ;  State  v.  Dolvans,  45  N.  H. 
543 ;  People  v.  Peckens,  153  N.  Y.  576.)  The  act  charged 
in  the  indictment  is  stated  with  such  a  degree  of  certainty  as 
to  enable  the  court  to  pronounce  judgment  upon  a  conviction, 
and  a  conviction  under  the  indictment  can  be  eflfectually 
pleaded  as  a  bar  to  a  further  prosecution  for  the  same  offense 
for  the  time  stated  in  the  indictment.  {People  v.  Ilerlihy, 
66  App.  Div.  634  ;  17U  N.  Y.  584 ;  PeopU  v.  Willis,  34  App. 
Div.  209 ;  People  v.  Polhamus,  8  App.  Div.  136.) 

Parker,  Ch.  J.  Tlie  demurrer  to  the  indictment  contains 
the  following,  among  other  grounds  :  "  The  indictment  does 
not  conform  to  the  requirements  of  sections  275  and  276  of 
the  Code  of  Criminal  Procedure  in  that  it  does  not  contain 
a  plain  and  concise  statement  of  the  acts  constituting  the 
crime."  This  court  considers  those  sections  of  the  Code  in 
People  v.  Duinar  (106  N.  Y.  502),  and  reaches  the  conclu- 
sion that  an  indictment  must  charge  both  the  crime  and  the 
act  constituting  it,  and  that  the  omission  of  either  is  fatal.  In 
the  course  of  the  opinion,  written  by  Judge  Danforth,  it  is 
said :  "  If  there  was  no  accusation  of  crime,  the  paper,  how- 
ever formal  in  other  respects,  would  not  be  an  indictment, 
and  so  there  would  be  no  criminal  action.  If  it  contained  no 
statement  of  the  act  constituting  the  crime  there  would  be  no 
description  of  the  offense,  and  ncitlier  an  acquittal  nor  a  con- 
viction would  enable  the  defendant  to  withstand  a  further 
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prosecution  for  the  same  crime.  Moreover,  the  plain  words  ol 
the  statute,  as  well  as  its  object,  would  be  disregarded  ;  for  tli€ 
manifest  intention  of  the  legislature  in  requiring  the  indict- 
ment to  state  the  act  constituting  the  crime  was,  among  othei 
things,  that  the  accused  should  learn  from  it  what  he  was 
called  upon  to  defend.  The  form  of  the  indictment  given  in 
the  Code  (§  276)  leads  to  the  same  conclusion." 

The  view  thus  expressed  has  been  cited  with  approval  manj 
times  in  this  court,  and  recently  in  the  following  oases,  among 
others :  People  v.  Peckens  (153  K  Y.  576,  586) ;  People  v. 
Willis  (\^S  N.  Y.  392,  396);  People  v.  Klipfel  (160  N.  Y. 
371,  374);  PeopU  v.  Kaiie  (161  K  Y.  380,  386). 

The  latter  case  quotes  with  approval  the  language  employed 
by  Judge  Andrews  in  People  v.  Albow  (140  N.  Y.  130,  134) : 
"  The  rule  that  the  offense  must  be  charged  in  plain  and  intel- 
ligible language,  and  that  the  indictment  must  set  forth  all  the 
essential  elements  of  the  crime,  is  and  ought  to  be  preserved 
alike  for  the  protection  of  tlie  accused  and  in  the  interest  of 
the  certain  and  orderly  administration  of  the  criminal  law." 

In  People  v.  Ilelmer  (154  N.  Y.  596,  600),  Judge  Martin 
writing,  it  is  said  :  **  The  purpose  of  an  indictment  is  to  iden- 
tify the  charge  against  a  defendant,  so  that  his  conviction  or 
acquittal  may  inure  to  his  subsequent  protection,  and  to 
apprise  him  of  the  nature  and  character  of  the  offense  charged 
and  of  the  facts  which  may  be  proved,  so  as  to  enable  him  to 
prepare  his  defense." 

Judge  O'Brien  expresses  it  in  briefer  form  in  People  v. 
Willia  (158  N.  Y.  392,  396;  cited  supra):  "An  indictment 
is  now  good  if  it  contains  sufficient  averments  to  inform  the 
defendant  of  the  nature  of  the  accusation  against  him  and 
enables  him  to  prepare  his  defense." 

These  decisions  establish  that  the  object  of  the  legislature 
—  in  requiring  that  in  addition  to  charging  the  crime  the 
indictment  must  contain  a  plain  and  concise  statement  of  the 
act  constituting  the  crime  —  is  twofold :  Firsts  to  enable  a 
defendant  to  prepare  his  defense ;  second^  to  prevent  a  second 
indictment  for  the  same  offense. 
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The  draftsman  of  the  indictment  before  us  evidently  appre- 
ciated the  force  and  effect  of  these  decisions,  for  tlie  indict- 
ment in  tlie  first  place  charges  tlie  crime,  and  then  it  makes  a 
further  statement  apparently  intended  to  comply  with  that 
provision  of  the  statute  requiring  that  the  indictment  shall 
state  the  act  constituting  the  crime.  Bnt  not  an  act  is  stated 
in  this  part  of  the  indictment  which  is  not  to  be  found  in  that 
portion  of  it  which  charges  the  crime.  Indeed,  it  conveys  no 
additional  information  to  defendants  whatever.  It  does  not 
apprise  them  of  any  act  on  which  the  People  intend  to  rely 
not  found  in  that  portion  of  the  indictment  which  simply 
undertakes  to  charge  the  crime  committed.  The  crime 
charged  is  as  follows  :  Contrary  to  law  "  engaging,  assisting, 
aiding  and  abetting  in  pool  selling,  and  seUing  pools  upon  the 
result  of  a  trial  of  and  contests  of,  speed  and  power  of  endur- 
ance of  beasts."  And  when  we  come  to  that  portion  of  the 
indictment  which  purports  to  state  the  facts  constituting  the 
crime  charged,  we  find  it  as  follows :  Contrary  to  law  did 
"  engage,  aid,  assist  and  abet  in  pool  selling  and  selling  pools, 
upon  the  result  of  a  trial  and  contest  of  speed  and  power  of 
endurance  of  beasts."  The  only  distinction  between  the  two 
statements  is  a  change  in  the  form  of  the  verb.  This  differ- 
ence does  not  advise  defendants  how  to  prepare  their  defense. 
It  does  not  apprise  them  of  the  act  the  People  intend  to  prove. 
Therefore,  in  the  event  of  their  conviction  or  acquittal  it 
offers  no  means  of  protection  against  subsequent  indictments, 
for  from  it  they  cannot  learn  what  act  or  acts  of  theirs  the 
People  intend  to  prove  in  order  to  make  out  the  crime 
charged. 

The  statute  under  which  defendants  were  indicted  may 
be  violated  in  a  number  of  ways  :  By  directly  taking  or  plac- 
ing a  wager ;  by  inducing  others  to  go  to  a  fixed  place  to 
wager ;  by  renting  a  building  to  be  used  for  the  purpose  of 
poolselling,  knowing  that  it  is  to  be  so  used  ;  by  keeping  and 
maintaining  a  building  for  that  purpose,  rented  from  others ; 
by  contributing  the  capital  witli  knowledge  that  another  is  to 
use  it  in  starting  the  business  of  poolselling ;  by  uniting  in 
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the  formation  of  a  corporation  to  be  engaged  in  selling  pools ; 
by  keeping  watch  to  prevent  those  engaged  in  selling  pools 
from  being  caught ;  by  giving  money  to  another  to  be  placed ; 
by  assisting  as  a  clerk  others  engaged  in  selling  pools,  or  as  an 
operator  in  receiving  accounts  of  races ;  by  keeping  apparatus 
or  paraphernalia  suitable  for  that  purpose ;  by  acting  as  a 
solicitor  for  patrons  for  poolselling. 

In  these  and  many  other  ways,  some  of  which  are  suggested 
by  the  learned  counsel  for  appellants,  defendants  might  have 
committed  acts  constituting  a  violation  of  this  statute.  But 
not  one  of  them  is  set  up  in  the  indictment,  and  for  auglit 
these  defendants  or  their  counsel  know  the  People  might 
intend  to  attempt  to  prove  any  one  of  the  acts  suggested,  or 
others  that  might  be  suggested,  as  the  act  constituting  the 
crime  charged  in  the  indictment. 

The  section  prescribing  what  an  indictment  shall  contain, 
as  construed  by  this  court,  is  not  satisfied  by  an  indictment 
which  omits  a  statement  of  the  acts  which  the  People  claim 
constituted  the  crime,  when  it  may  be  made  out  by  the  proof 
of  any  one  of  the  many  different  acts  which  constitute  a  vio- 
lation of  the  statute  under  which  this  indictment  is  found. 

The  case  of  People  v.  Sted^ker  (175  N.  Y.  57),  while  not 
in  point,  supports,  by  its  opinion,  as  I  read  it,  the  conclusion 
we  have  reached. 

The  learned  judge  who  wrote  the  opinion  of  the  Appellate 
Division  appreciated  the  force  of  the  argument  of  defendants 
that  it  is  impossible  under  such  an  indictment  for  the  accused 
to  properly  prepare  for  trial,  but  ho  suggested  that  defend- 
ants could  be  relieved  from  this  embarrassment  by  making  a 
motion  for  a  bill  of  particulars.  The  difficulty  with  that 
remedy  is  that  whether  a  bill  of  particulars  shall  be  granted 
or  not  rests  in  the  discretion  of  the  court.  A  motion  may  be 
made,  it  is  true ;  but  it  need  not  be  granted.  Hence  it  is  the 
duty  of  the  courts  to  see  to  it  that  the  right  which  the  legis- 
lature has  accorded  to  a  citizen  accused  of  crime  to  have  the 
indictment  state  the  acts  constituting  the  crime  so  that  he  may 
prepare  his  defense,  and  be  protected  against  further  prosecu- 
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tion,  be  not  frittered  away  by  holding  that  the  requirement  of 
the  statute  will  not  bo  insisted  upon,  and  that  upon  defendant 
will  be  placed  the  burden  of  ascertaining,  if  he  can,  by  a 
motion  for  a  bill  of  particulars,  addressed  to  the  discretion  of 
the  court,  what  particular  act  or  acts  the  People  claim  make 
out  the  crime  charged. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  the  order  of  the  County  Court  affirmed. 

Cullen,  J.  (concurring).  I  do  not  think  that  the  indict- 
ment is  defective  in  failing  to  allege  how  the  defendants 
aided,  abetted  or  assisted  in  poolselling.  Under  section  29 
of  the  Penal  Code  a  person  who  aids  or  abets  in  the  commis- 
sion of  a  crime  is  a  principal.  It  is  settled  law  that  by  virtue 
of  this  section  a  person  may  be  convicted  of  a  crime  under 
an  indictment  which  charges  him  with  the  commission  of  the 
act  although  the  proof  discloses  that  the  defendant  was  not 
present  at  the  commission  of  the  act,  but  simply  aided  in, 
advised  or  abetted  its  commission.  {People  v.  Bliven^  112 
N".  Y.  79.)  If  the  indictment  had  charged  the  defendants 
with  selling  pools  the  prosecution  could  have  introduced  evi- 
dence to  show  that  the  defendants  merely  aided  and  abetted 
the  commission  of  the  offense,  and  it  would  not  have  been 
necessary  to  allege  in  the  indictment  how  or  in  what  manner 
they  aided  and  abetted.  I  do  not  see  how  the  position  of  the 
prosecution  can  be  worse  because  the  indictment  alleges  that 
the  parties  charged  aided  and  assisted.^  It  is  true  that  a  num- 
ber of  acts  differing  in  character  are  made,  by  section  351  of 
the  Penal  Code,  crimes.  There  is  not,  however,  either  under 
that  section,  or,  in  fact,  more  than  one  way  in  which  a  pei*6on 
can  engage  in  poolselling,  and  that  is  by  selling  pools.  I 
know  of  no  other  way  in  which  the  offense  could  be  described 
or  charged.  The  indictment  may  be  defective  because  it  alleges 
that  the  defendants  "engaged  in  poolselling"  instead  of 
charging  directly  that  they  did  sell  pools.  However  this 
may  be,  I  am  of  opinion  that  the  indictment  is  fatally 
defective  in  failing  to  allege  to  whom  pools  were  sold,  or,  if 
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information  as  to  that  could  not  be  obtained,  tliat  the  names 
of  such  persons  were  unknown  to  the  grand  jury.  This  prin- 
ciple was  held  in  People  v.  Bums  (53  II  un,  274)  and  People 
V.  Stone  (85  Hun,  130),  the  prosecution  being  in  the  first  case 
for  selling  impure  milk  and  in  the  second  for  selling  fertilizers 
with  a  false  certificate.  The  rule  is  otherwise  as  to  illegal 
sales  of  liquor,  but  this  rule  rests  merely  on  precedent  long 
established  and  can  hardly  be  justified  on  principle.  The 
idea  suggested  by  some  text  writers,  that  where  the  offense  is 
merely  one  against  the  public  and  not  against  an  individual, 
it  is  not  necessary  to  allege  the  person  with  whom  it  was  com- 
mitted, .finds  no  support  in  practice.  Bigamy  is  an  offense 
against  the  public,  not  necessarily  against  the  individual, 
because  the  act  is  equally  criminal  though  the  party  with 
whom  the  marriage  is  celebrated  is  acquainted  witii  all  the 
facts.  Yet  in  an  indictment  for  bigamy  it  is  necessary  to 
charge  whom  the  defendant  married.  Adultery  can  hardly  be 
conside]*ed  an  offense  against  the  person  of  either  party  to  the 
act,  yet  in  an  indictment  it  is  necessary  to  charge  with  whom 
the  adultery  was  committed.  The  true  reason  for  i-equiring 
the  indictment  to  state  the  person  to  whom  the  sale  has  been 
made,  if  that  information  can  be  obtained,  is  that  such  state- 
ment identifies  the  occurrence  and  enables  the  defendant  to 
properly  meet  the  charge. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  County  Court  affirmed. 

Gray,  O'Brien,  Bartlett,  Martin,  Vann,  JJ.  (and  Cul- 
LEN,  J.,  in  memorandum  in  result),  concur  with  Parker, 
Ch.  J. 

Order  reversed,  etc. 
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John   M.   Mack,   Appellant,  v.  Wili^am  J.   Latta  et  al., 
Eespondents,  Impleaded  with  Another. 

Equity  —  Action  Against  Corporation  and  Individual  Directors 
TO  Rescind  Stock  Subscription  Induced  by  Their  Fraud,  Maintain- 
able. An  action  in  equity  to  rescind  a  subscription  for  corporate  stock, 
to  perpetually  enjoin  the  assertion  of  the  validity  of  tlie  agreement  and 
the  bringing  or  maintaining  any  action,  legal  or  equitable,  based  thereon, 
upon  the  ground  that  it  was  obtained  by  fraud,  is  properly  brought,  not 
only  against  the  corporation,  but  also  against  individual  officers  of  the 
corporation  by  whose  alleged  false  representations  the  subscription  was 
induced.  The  plaintiff  in  such  a  case  is  not  confined  to  his  remedy  at 
law  against  the  individual  defendants,  but,  in  order  to  avoid  a  multiplicity 
of  suits,  a  court  of  equity,  having  concurrent  jurisdiction,  will  interpose 
and  afford  him  full  and  complete  relief  in  one  action;  and  the  fact  that  the 
corporation  and  not  the  individual  defendants  received  the  benefit  of  the 
transaction  does  not  release  them  from  liability  thereon. 

Mack  V.  Latta,  88  App.  Div.  242,  reversed. 

(Argued  May  11,  1904;  decided  June  8,  1904.) 

Appeal  from  judgments  entered  June  8,  1903,  upon  orders 
of  the  Appellate  Division'  of  the  Supreme  Court  in  the  first 
judicial  department,  which  affirmed  in  part  interlocutory 
judgments  of  Special  Term  sustaining  demurrers  to  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Courtland  V.  Anahle  and  De  Lancey  NicoU  for  appellant, 
The  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action  against  each  of  the  respondents.  {Marie  v.  Garrison^ 
83  N.  Y.  14;  Johnson  v.  Oolder,  132  N.  Y.  116  ;  Conklin  v. 
McCaulei/,  41  App.  Div.  452 ;  Richter  v.  Nimino^  63  App. 
Div.  422  ;  Allen  v.  Addington^  7  Wend.  10 ;  Ward  v.  Center^ 
3  Johns.  271 ;  March  v:  F.  Nat.  Bank,  4  Hun,  466 ;  VUle  v. 
Go88,  49  Barb.  96 ;  51  N.  Y.  624;  Newell  v,  Handall,  32 
Minn.  171 ;  Mallory  v.  Leach^  35  Vt.  156.)  Causes  of  action 
are  not  improperly  united  in  the  complaint,  since  it  states  but 
a  single  cause  of  action  in  equit}'.     {Mahr  v.  N  U,  F.  Ins. 
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Socy,,  127  JST.  Y.  452,  460 ;  Der/uim  v.  Zee,  87  K  T.  699, 
604 ;  Gray  v.  Fuller,  17  App.  Div.  29 ;  Bradley  v.  Brad- 
ley, 165  N.  Y.  183,  187;  Bosworth  v.  Allen,  168  N.  Y.  157; 
Vail  V.  Reynolds,  118  N.  Y.  297;  HubheU  v.  Meigs,  50  N. 
Y.  480 ;  Yemn^ns  v.  Bell,  151  N".  Y.  230  ;  Wiles  v.  Suydam, 
64  N.  Y.  175 ;  Teall  v.  C%  of  Syracuse,  32  Hun,  332.) 

William  J,  Fanning  for  Martin  Maloney,  respondent. 
The  complaint  does  not  state  facts  suflScient  to  constitute  a 
cause  of  action  against  the  respondent,  Martin  Maloney,  in 
that  it  fails  to  allege  any  damage.  {Arthur  v.  Griswold,  55 
N.  Y.  410 ;  Ilarloxo  v.  La  Brun,  151  N.  Y.  278 ;  Stewart  v. 
Lester,  49  Hun,  58 ;  Smith  v.  Countryman,  30  N.  Y.  656 ; 
Valt^  V.  Z7.  F.  L.  A,  Co.,  20  N.  Y.  32;  Thompson  v. 
6^c?t^Z^,  16  Abb.  Pr.  [N.  S.]  423.)  The  complaint,  taken  as  a 
whole,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  for  deceit  against  the  individual  defendants.  {Pe^k  v. 
V.  Gurney,  L.  E.  [6  H.  L.]  377 ;  Huhbell  v.  Meigs,  50  K  Y. 
487 ;  Gorden  v.  Butler,  105  U.  S.  558  ;  Dawe  v.  Morris, 
4  L.  R.  A.  158.)  Assuming  that  the  complaint  sets  forth 
but  one  cause  of  action,  plaintiff  has  attempted  to  blend 
therein  two  inconsistent  remedies,  one  being  in  disaffirmance 
and  the  other  in  affirmance  of  the  contract.  {Yeomans  v. 
Bell,  151  N.  Y.  230 ;  Rooms  v.  Jennings,  2  Misc.  Rep.  257  ; 
Bowen  v.  Mandeville,  95  N.  Y.  237;  Vail  v.  Reynolds,  118 
N.  Y.  297;  Teal  v.  City  of  Syracuse,  32  Hun,  332;  Ilahhell 
V.  Meigs,  50  N.  Y.  487;  Wiles  v.  Suydam,  64  N.  Y.  175 ; 
Seymour  v.  Lorillar^d,  8  Civ.  Pro.  Rep.  90;  Perkins  v. 
S locum;  82  Hun,  366;  Stanton  y.  M.  P.  R.  Co.,  15  Civ. 
Pro.  Rep.  296.) 

Adrian  II,  Joline  and  Arthur  II,  Van  Brunt  for  William 
J.  Latta,  respondent.  The  complaint  docs  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  defendant 
Latta.  {Brackett  v.  Griswold,  112  N.  Y.  467;  Kountze  v. 
Kennedy,  72  Hun,  311 ;  147  N.  Y.  124 ;  IleioUtt  v.  S.  C.  S. 
Co.,  84  Hun,  240 ;  Aron  v.  De  Castro,  13  N.  Y.  Supp.  372 ; 
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Thompson  v.  GouM^  16  Abb.  Pr.  [N.  S.]  424;  Seaman  v. 
Becar,  15  Misc.  Eep.  616;  Gould  v.  AUen,  1  Wend.  182; 
Rider  v.  Pondy  28  Barb.  447.)  If,  however,  causes  of  action 
may  be  spelled  out  of  the  complaint  as  against  the  several 
defendants,  it  is  manifest  that  causes  of  action  have  been 
improperly  joined.  {Teomans  v.  Belly  151  N.  Y.  230; 
Stanton  v.  M,  P.  By,  Co,,  15  Civ.  Pro.  Eep.  296 ;  Church  v. 
Stantony  9  N.  Y.  S.  K  121 ;  Nichols  v.  DrexOy  94  N.  Y.  22; 
Compton  V.  IlugheSy  38  Hun,  377 ;  Paulson  v.  Van  Steen- 
lergy  65  How.  Pr.  342;  House  v.  Coopery  30  Barb.  157; 
Adams  v.  Stevens,  7  M?fic.  Rep.  468 ;  McKenzie  v.  Hatton, 
9  Misc.  Rep.  16 ;  Olin  v.  Arendty  5  N.  Y.  Supp.  820.) 

Parker,  Ch.  J.  Plaintiff,  upon  misrepresentations  made 
to  him  by  the  two  individual  defendants  —  one  tiie  president 
of  defendant  corporation,  the  other  a  director,  and  member  of 
the  executive  committee,  and  who  were  the  chief  promoters 
of  the  corporation — was  induced  to  subscribe  for  $500,000 
worth  of  stock.  Twenty  per  cent,  $100,000,  was  called  for 
by  the  corporation  and  paid  by  plaintiff  before  he  became 
aware  that  tlie  representations  mad^  to  him  were  untrue.  As 
soon  as  the  discovery  was  made  he  brought  this  action  on  the 
equity  side  of  the  court  against  the  corporation  and  the  two 
officials  who  made  the  misrepresentations.  He  seeks  to  have 
the  subscription  adjudged  void  and  canceled ;  to  have  defend- 
ants perpetually  enjoined  from  asserting  the  validity  of  the 
agreement  and  from  bringing  or  maintaining  any  action  at 
law  or  in  equity  based  thereon ;  and  to  have  judgment  against 
the  individual  defendants,  as  well  as  against  the  corporation, 
for  the  $100,000  paid,  with  interest.  Defendants  separately 
demur  to  the  complaint,  and  the  question  presented  is  whether 
an  action  can  be  maintained  in  equity  against  the  individual 
defendants  who  made  the  misrepresentations,  as  well  as  the 
corporation  receiving  the  money. 

Our  attention  has  not  been  called  to  any  precedent  in  this 
state  for  such  an  action  where  the  right  to  maintain  it  was 
challenged  either  by  demurrer,  or  suitable  objection  at  the 
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trial.  Bosley  v.  National  Machine  Co.  (123  N.  Y.  650)  was 
an  actior  in  equity  against  a  corporation  and  its  president, 
House,  to  obtain  rescission  of  a  contract  of  sabscription  for 
stock,  for  an  accounting,  and  for  payment  to  her  of  the 
balance  found  due.  PlaintiflE  had  judgment  at  Special  Terra 
rescinding  the  contract,  and  awarding  her  a  judgment  against 
both  defendants  for  the  amount  found  due.  That  judgment 
was  affirmed  in  the  General  Term  and  this  court,  where  it 
was  for  the  first  time  insisted  that  thei*e  was  no  equitable 
cause  of  action  against  defendant  House,  and  that  the  only 
relief  to  which  plaintiff  was  entitled  against  him  was  a  money 
judgment.  The  court  says  (p.  557) :  "  We  are  inclined  to 
the  belief  that  this  claim  is  well  founded  ;  but  the  defendant 
House  cannot  avail  himself  of  it  here,  as  there  is  no  exception 
in  the  record  upon  which  he  can  base  such  a  claim." 

That  case,  however,  is  authority  for  the  maintenance  of  this 
action  against  defendant  corporation,  and  accords  with  the 
opinion  of  the  Appellate  Division  in  this  case,  which  holds, 
upon  reasoning  which  we  entirely  approve,  that  the  com- 
plaint states  a  good  cause  of  action  against  defendant  corpora- 
tion for  a  rescission  of  the  contract,  and  for  judgment  against 
it  canceling  the  subscription,  and  awarding  to  plaintiff 
$100,000  paid  by  him,  with  interest.  That  court  was  of  the 
opinion,  however,  that  the  individual  defendants  were  improp- 
erly joined  in  the  action,  and  the  intimation  in  Bosleifs  Case 
{s^qyra)  is  in  the  same  direction.  And  the  investigation  of 
counsel  and  our  own  research  have  not  brought  to  our  atten- 
tion a  case  in  this  state  holding  otherwise  ;  indeed,  there  seems 
to  be  no  decision  bearing  directly  upon  the  question  one  way 
or  the  other.  It  is,  therefore,  an  open  question  for  considera- 
tion in  this  court. 

As  we  have  seen,  the  action  will  lie  as  brought  against 
defendant  corporation,  and  our  inquiry  must  be  whether 
equity  should  bring  in  the  individual  defendants  whose  mis- 
representations have  compelled  plaintiff  to  bring  the  suit  in 
order  to  relieve  himself  of  a  further  payment  of  $400,000 
and  to  recover  the  $100,000  already  paid. 
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The  demurrer  of  the  individual  defendants  requires  us  to 
assume  that  the  facts  alleged  in  the  complaint  are  true,  and 
thus  we  are  advised  that  the  statements  made  by  them  to  plain- 
tiff were  of  such  a  character  as  to  entitle  him  to  have  his  sub- 
scription canceled  on  the  ground  of  fraud.  That  being  so  it  is 
clear  that  upon  the  facts  stated  in  the  complaint  plaintiff  would 
be  entitled  to  judgment  against  the  individual  defendants  in 
an  action  at  law  for  damages  for  their  fraud.  It  is  true 
defendant  corporation  received  the  $100,000,  and  not  the  indi- 
vidual defendants,  but  they  could  not  escape  in  an  action  at 
law  a  judgment  for  such  damages  as  plaintiff  sustained,  for  it 
is  well  settled  in  this  state  that  recovery  may  be  had  of  a  party 
in  such  a  case  although  he  received  no  benefit  from  the  trans- 
action. {Huhhard  v.  Briggs^  31  N.  Y.  518;  Ilulhert  v. 
Meigs,  50  N.  Y.  480 ;  Schwenk  v.  J^aylor,  102  N.  Y.  683-; 
N.  Y,  L.  L  Co,  v.  Chajyinan,  118  N.  Y.  288.)  And  it  is 
held  in  Massachusetts  that  upon  a  rescission  of  a  contract  the 
aggrieved  party  may  recover  as  his  damage,  from  tlie  agent 
making  the  misrepresentations  inducing  the  contract,  the 
money  paid  the  principal,  which  in  that  case  was  a  corpora- 
tion. The  court  says  in  part :  "  We  are  of  opinion  that,  under 
these  circumstances,  he  has  a  right  to  recover  damages  of  the 
defendant  to  an  amount  which  will  put  him  in  the  same  posi- 
tion as  if  the  fraud  had  not  been  practiced  on  him.  As  a  con- 
sequence of  the  fraud,  he  lias  paid  out  a  sum  of  money  as  a 
premium  for  which  ho  has  got  nothing.  We  think  he  is 
entitled  to  recover  it  of  the  defendant.  Tlie  contention  of 
the  defendant,  that  the  cancellation  of  the  policy  was  the 
cause  of  the  loss  of  the  premium  paid,  seems  to  us  to  be  a 
refinement  which  leads  to  unjust  results.  *  *  *  To  hold 
as  the  defendant  claims,  would  be  to  deprive  the  plaintiff  of 
his  right  of  election  for  the  benefit  of  the  defendant." 
(lledden  v.  Griffin,  136  Mass.  229,  232.) 

So  if  plaintiff  had  brought  this  action  against  the  corpora- 
tion alone  and  obtained  a  judgment  canceling  the  contract 
and  awarding  him  the  $100,000  advanced,  with  interest,  and 
he  sliould  have  failed  to  collect  from  the  corporation  by 
34 
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reason  of  its  ]a(^k  of  assets,  he  could  undoabtedly  have  col- 
lected the  balance  unpaid  in  an  action  at  law  against  the 
officers  whose  fraudulent  representations  had  induced  the 
contract. 

That  being  so,  it  is  clear  that  a  multiplicity  of  actions  would 
be  avoided,  and  a  greater  certainty  of  collection  would  result 
in  an  action  such  as  this,  where  all  the  parties  being  before 
the  court — those  guilty  of  the  fraud  as  well  as  the  direct 
beneficiary  of  the  fraud  —  the  court  could  enjoin  actions  by  the 
corporation  for  the  balance  of  the  subscription,  cancel  the 
subscription  and  give  plaintiflf  judgment  against  all  the  defend- 
ants for  the  amount  paid,  directing  collection  so  far  as  possible 
out  of  the  corporation,  the  balance,  if  any,  to  be  collected 
from  the  individual  defendants. 

Such  a  decree  would  likely  secure  the  co-operation  of 
defendant  officere  towards  efforts  on  the  part  of  the  corpora- 
tion to  satisfy  the  judgment  in  order  to  reduce  as  far  as  pos- 
sible the  sums  they  would  be  personally  obliged  to  pay.  And 
such  eflfort  on  their  part  it  is  but  just  that  an  unfortunately 
defrauded  plaintiflf  should  have. 

Again,  it  would  more  promptly,  if  not  more  certainly, 
restore  to  the  party  injured  his  own,  for  recovery  would  neces- 
sarily be  much  delayed  by  procedure  requiring  him  to  exhaust 
his  remedy  against  the  corporation  before  bringing  action 
against  the  persons  actually  guilty  of  the  fraud.  It  is  a  favorite 
object  of  equity  to  prevent  multiplicity  of  suits.  And  the 
question  presented  to  a  court  of  equity  when  that  doctrine  is 
invoked  is  "  whether  there  is  a  sufficient  common  bond 
among  the  body  of  similarly  situated  persons  on  the  one  side 
of  the  controversy  to  authorize  the  court  to  interfere  and  give 
complete  relief  to  them  or  against  them  all  in  one  proceeding, 
and  thus  avoid  a  multiplicity  of  suits."  (1  Pomeroy's  Eq. 
Juris.  §  257,  note.) 

Under  this  head  Chancellor  Kent  says,  in  BrinJce^rJioff  v. 
Brown  (6  Johns.  Ch.  139,  156) :  "  A  bill  against  several  per- 
sons must  relate  to  matters  of  the  same  nature,  and  having  a 
connection  with  each  other,  and  in  which  all  the  defendants 
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are  more  or  less  concerned,  though  their  rights  in  respect  to 
the  general  subject  of  the  case  may  be  distinct."  Porneroy 
says  (1  Pomeroy's  Eq.  Juris.  §  180):  "The  fact  that  there  is 
a  legal  remedy  is  not  the  criterion  ;  that  legal  remedy,  both  in 
respect  to  its  final  relief  and  its  mode  of  obtaining  the  relief, 
must  be  as  efficient  as  the  remedy  which  equity  would  confer 
under  the  same  circumstances,  or  else  the  concurrent  jurisdic- 
tion attaches."  It  must  be  obvious  that  the  relief  aiforded  by 
a  suit  such  as  plaintiff  has  brought  would  be  more  prompt, 
and,  therefore,  more  efficient,  to  right  the  wrong  done  to  a 
plaintiff  by  a  corporation  and  its  officers  and  agents  as  in  this 
case. 

This  subject  has  received  consideration  in  Cook  on  Corpora- 
tions (4:th  ed.  §  156),  where  the  'author  says :  "  The  com- 
plainant in  a  bill  in  equity  to  set  aside  a  subscription  obtained 
by  fraud  cannot  sue  in  behalf  of  himself  and  others  who  may 
wish  to  come  in.  But  several  subscribers,  defrauded  in  the 
same  way,  may  join  in  the  bill  as  co-complainaiits.  Fraudulent 
intent  need  not  be  proved.  Scienter  is  not  of  the  essence  of 
the  action.  The  corporation  is  to  be  a  defendant,  and  if 
merely  a  cancellation  of  the  subscription  and  an  injunction 
against  suits  at  law  are  sought,  the  corporation  may  be  the 
sole  defendant.  A  court  of  equity  in  these  actions  will 
give  complete  relief  by  decreeing  that  the  directors  guilty  of 
the  fraud  shall  refund  to  the  subscriber  payments  made  by  him 
before  discovering  the  fraud.  This  relief  dispenses  with  an 
action  at  law  for  damages  for  deceit,  and  when  sought  for  in 
the  bill  in  equity  the  guilty  directors  must  be  made  parties." 

In  Thompson  on  Corporations  (§  1483)  it  is  said  :  "  It  is 
clear  upon  authority  tl^at,  in  those  cases  where  it  is  sought  to 
recover  of  the  directoi-s  damages  which  a  person  has  sustained 
in  consequence  of  having  been  induced  by  their  fraud  to  take 
shares  in  their  company,  the  courts  of  equity  exercise  a  juris- 
diction concurrent  with  that  of  courts  of  law.  Hence  the 
fact  that  a  person  defrauded  in  this  manner  has  a  remedy  at 
law,  does  not  oust  the  jurisdiction  to  afford  him  relief."  And 
in  section  1484  the  same  author  says  :  "  The  only  advantage 


532  Mack  v.  Latta.  [June, 

Opinion  of  the  Court,  .per  Parker,  Ch.  J.  [Vol.  178. 

of  going  into  equity  with  such  a  suit  seems  to  be  to  obtain  a 
more  ample  remedy.  In  an  action  at  law  for  deceit  the  plain- 
tiff can  only  recover  the  damages  he  has  suffered  but  in  equity 
he  may  claim  (1)  cancellation  of  his  subscription  ;  (2)  a  decree 
against  directors  jointly  and  separately  for  the  repayment  to 
him  of  all  the  moneys  paid  for  the  shares ;  and  (3)  an  injunc- 
tion against  future  calls.  To  such  a  suit,  of  course,  the  cor- 
poration is  a  party." 

In  England  the  Court  of  Equity  has  applied  the  rule  stated 
by  both  Cook  iand  Thompson  in  a  number  of  cases.  Header- 
8071  V.  Lacon  (L.  R.  [5  Eq.]  248)  is  an  action  in  equity  against 
a  corporation  and  live  of  its  directors  to  cancel  for  fraud  a 
subscription  to  it^  stock,  and  secure  the  return  of  100  pounds 
paid  upon  it.  The  court  says  (p.  260) :  "  Any  representations 
made  by  the  agents  of  a  company  which  form  the  foundation 
of  a  contract  between  that  company  and  a  third  person  — 
those  misrepresentations  lying  at  the  root  of  the  contract  — 
will  entitle  tiie  other  party  to  avoid  the  contract,  and  the 
company  must  in  that  sense  take  upon  themselves  the  conse- 
quences of  the  misrepresentations  of  their  agents.  The  con- 
tract must  be  annulled.  The  position  of  the  agents  theniselves, 
who  make  the  misrepresentations,  is  different.  *  *  *  If 
you  are  to  make  them  personally  liable  for  the  consequences 
of  their  misrepresentations,  not  they  hut  the  party  for  whoin 
they  contracted  pocketing  tJie  proceeds — a^  in  this  instance 
the  coinpany^for  whom  the  directors  may  he  taken  to  he  acU 
ing  as  agents — ^yon  must  iix  them  also  with  a  guilty  knowl- 
edge of  the  misrepresentation  which  is  communicated  to  the 
person  who  is  led  into  the  contract."  The  court,  after  exam- 
ining the  facts,  and  reaching  the  conclusion  that  such  knowl- 
edge existed  on  the  part  of  the  directors,  says  further  (p.  262) : 
"  The  plaintiff  is  therefore  entitled  to  a;  decree  for  the  repay- 
ment of  100  pounds  from  the  directors  personally.  Further 
than  that,  he  is  entitled  to  an  injunction  restraining  the  con- 
tinuance of  the  proceedings  at  law.  He  is  also  entitled  to  a 
declaration  that  the  company,  being  now  in  liquidation,  are 
bound  to  repay  him  this  100  pounds ;  and  to  an  injunction 
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restraining  them  from  proceeding  on  the  judgment,  and  also 
from  proceeding  against  hirii  in  respect  of  any  further  case." 

In  lioss  V.  Estates  Investment  Co.  (L.  K.  [3  Eq.]  122) 
plaintiff  liled  a  bifl  to  set  aside  an  allotment  of  shares  to  him 
on  the  ground  of  fraudulent  misrepresentations  contained  in 
the  prospectus.  The  court  holds  that  there  had  been  such  an 
amount  of  misrepresentation  by  the  directors  and  other  author- 
ized agents,  for  whose  statements  —  having  adopted,  and  had 
the  benefit  of  them  —  they  were  responsible,  that  any  con- 
tract to  take  shares  entered  into  on  the  faith  of  the  prospectus 
must  be  set  aside.  The  mandate  of  the  decree  in  that  case  is 
(p.  139) :  "  Direct  the  defendants  to  repay  the  deposit  of  10 
pounds  paid  by  plaintiff  for  the  shares,  and  defendants,  the 
directors,  to  cause  the  plaintiff's  name  to  be  removed  from  the 
register."  An  injunction  against  suits  on  the  subscription  is 
also  granted,  and  it  is  directed  that  all  the  defendants  pay  the 
costs. 

Kent  V.  Freehold  Land  and  Brichm<iking  Co,  (L.  R.  [4 
Eq.]  588)  was  a  suit  against  the  corporation,  certain  directors  and 
a  promoter  to  cancel  a  subscription  for  stock,  and  recover  back 
moneys  already  paid  thereon.  The  court,  after  reaching  the 
conclusion  that  plaintiff's  subscription  was  induced  through 
fraudulent  representations,  says  (p.  600) :  "  The  plaintiff  seeks 
relief  against  them  all,  and  against  them  all  he  is  entitled  to 
relief;  for  Spargo,  though  not  a  director,  concurred  in  the 
acts  of  the  directors.  The  decree  will  be,  that  the  plaintiff's 
name  be  removed  from  the  list  of  shareholders  ;  for  an  account 
of  what  moneys  have  been  paid  to  him  by  the  company,  and 
of  what  sums  he  has  received,  with  interest  on  both  sides,  at 
h% ;  then  that  the  balance  be  paid  to  the  plaintiff,  and  that 
the  defendants  pay  the  costs  of  the  suit ;  with  an  injunction 
to  stay  the  action." 

These  authorities  were  cited  with  approval  in  Vreeland  v. 
iT.  J.  Stone  Co.  (29  X.  J.  Eq.  188,  195).  The  vice  chancellor 
says :  "  These  cases,  in  my  opinion,  declare  the  correct  rule. 
All  who  get  gain  by  fraud  must  bear  the  legal  consequences 
of  the  wrong  they  do."     That  was  a  suit  io  set  aside  com- 
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plainant's  contract  to  take  100  shares  of  the  stock  of  the  cor- 
poi-ation,  and  to  recover  the  amount  paid  under  it,  on  the 
ground  that  it  was  induced  by  willful  misrepresentation.  It 
appeared  that  the  defendants  cbnstituted  the  whole  proprie- 
torship of  the  corporation,  so  that  while  the  payment  was  to 
the  corporation  they  necessarily  received  the  entire  benefit  of 
it;  but  the  principle  applied  is  not  different  on  that  account, 
and  the  court  rested  its  entire  argument  on  the  English  cases 
cited  suj}ra,  and  the  doctrine  therein  asserted.  That  case  was 
subsequently  unanimously  affirmed  without  opinion  by  the 
Court  of  Errors  and  Appeals.     (29  N.  J.  Eq.  651.) 

lios/ter  V.  JR.  c6  //.  Lafid  Co.  (89  Va.  455)  is  a  suit  in 
equity  against  a  corporation  and  certain  promoters  to  rescind 
for  fraud  a  subscription  contract  and  obtain  repayment  of  the 
sums  paid  under  it.  The  principal  point  discussed  is  whether 
several  stockholders  jointly  defrauded  may  join  in  such  an 
action.  The  court  says  (p.  462) :  "  A  court  of  equity  in  these 
actions  will  give  complete  relief  by  decreeing  that  the  direc- 
tors guilty  of  fraud  shall  refund  to  the  subscriber  payments 
made  by  him  before  discovery  of  the  fraud.  This  relief  dis- 
penses with  an  action  at  law  for  damages  for  deceit,  and,  when 
sought  for  in  a  bill  in  equity,  the  guilty  directors  must  be 
made  parties,  and  the  bill  is  not  multifarious  by  reason  of  its 
blending  prayers  for  these  various  kinds  of  relief." 

In  Tf/ler  v.  Savage  (143  U.  S.  79)  suit  is  brought  by  a 
creditor  of  a  Virginia  corporation  in  behalf  of  herself  and 
other  creditors  against  the  company,  its  president,  Tyler,  and 
certain  directors  and  other  persons.  Plaintiffs  claim  is  based 
upon  a  payment  of  $10,000  for  stock  of  the  company  induced 
by  alleged  fraudulent  misstatements  by  Tyler.  The  bill 
alleged  that  Tyler  personally,  as  well  as  the  company,  was 
liable  to  repay  the  $10,000.  The  decree  stated  "that  the 
defendant  John  Tyler,  individually,  and  tlie  remaining  assets 
of  the  Virginia  Oil  Co.,  are  liable  to  the  plaintiff,  Sarah  C. 
Savage,  for  the  sum  of  $10,000  paid  by  her  into  the  treasury  of 
the  company  at  the  instance  of  Tyler  "  (p.  90.)  The  Supreme 
Court  atKrining  the  decree  says  (pp.  97,  98) :  "  The  averment 
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of  tlie  bill  that  the  $10,000  was  justly  due  to  the  plaintiflE  by 
Tyler  and  the  company  because  that  sum  was  unlawfully 
obtained  from  her  by  misrepresentations  of  the  affairs  of  the 
company  by  Tyler,  who  was  its  president  and  duly  authorized 
agent,  and  because  that  sum  went  into  the  treasury  of  and  was 
spent  by  the  company,  is  a  distinct  allegation  that  the  $10,000 
was  justly  due  to  her  by  Tyler.  *  *  *  The  relief  against 
Tyler  was  properly  granted  under  the  prayer  of  the  bill  for 
general  relief.  It  was  consonant  with  the  facts  set  out  in  the 
bill  as  a  ground  of  relief  against  Tyler  personally,  and  it  was 
a  relief  agreeable  to  the  case  made  by  the  bill." 

These  decisions  seem  to  us  so  well  grounded  in  reason  as  to 
justify  a  court  of  equity  —  invoked  to  cancel  a  subscription 
for  stock  on  the  ground  of  fraud,  and  enjoin  further  calls  for 
payment,  and  the  prosecution  of  actions  thereon  —  in  bring- 
ing in  the  officers  and  agents  of  the  corporation  who  were 
personally  guilty  of  making  the  misrepresentations  constituting 
the  fraud,  so  that  plaintiff  may  have  complete  relief  in  one 
action  against  both  the  corporation  and  the  persons  guilty  of 
the  fraud. 

The  judgments  of  the  A  ppellate  Division  and  of  the  Special 
Term  should  be  reversed,  and  defendants  permitted  to  answer 
within  twenty  days,  on  payment  of  the  costs  in  all  courts. 

Bartletf,  Martin,  Vann,  Cullen  and  Werner,  JJ., 
concur ;  Gray,  J.,  dissents. 

Judgments  reversed,  etc. 


Bridget  Alden,  Respondent,  v.  The  Supreme  Tent  of  the 
Knights  of  the  Maccabees  of  the  World,  Appellant. 

1.  Insurance  (Life)  —  Fraternal  Beneficiary  Societies — When 
Life  Insurance  Companies,  WiTmN  Meaning  of  Question,  "Have  You 
Ever  Been  Rejected  by  Any  Life  Insurance  Company  or  Associa- 
tion?" Under  the  General  Insumnee  Law  (L.  1892,  ch.  690,  art.  7)  a  '*  fra- 
ternal beneficiary  society,"  incorporated  under  the  laws  of  a  foreign  state 
and  conducting  a  life  insurance  business  on  the  co-operative  or  assessment 
plan,  and  requiring  by  its  constitution  and  by-laws  applicants  for  mem- 
bership to  pass  a  medical  examination  upon  the  result  of  which  admission 
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depends,  is  a  life  insurance  company  or  association  within  the  meaning  of 
the  question,  ''Have  you  ever  been  rejected  by  any  life'insurance  com- 
pany or  association  ?  '*  propounded  in  a  written  application  for  nlember- 
sbip,  and  where  an  applicant  for  admission  to  one  division  or  tent  of  such 
society,  who  liad  previously  been  rejected  by  another  division.or  tent  of 
the  same  society  upon  medical  examination,  which  rejection  was  known 
to  him,  answered  "no"  to  such  question,  the  answer  is  untruthful  and 
fraudulent  and  avoids  the  certificate  of  insurance  issued  to  such  appli- 
cant, where  he  stipulated  in  his  application  therefor  that  any  untruthful 
or  fraudulent  answ^ers  should  vitiate  the  certificate  and  forfeit  all  payments 
made  thereon. 

2.  Appeal  —  Upon  Appeal  fkom  Judgment  Entered  on  Verdict 
Directed  by  Court,  Appellate  Division  Has  No  Power  to  Review 
Ruling  op  Trial  Court  Excluding  Evidence  to  Which  No  Excep- 
tion Was  Taken.  Where  in  an  action  brought  upon  such  certiflcate, 
tried  before  a  jury,  the  plaintiff  sought  to  avoid  the  effect  of  the  false 
answer  by  proof  that  the  deceased  made  the  application  upon  which 
the  certificate  was  issued  on  the  advice  and  by  the  instruction  of  one 
of  tlie  general  officers  of  the  society,  who  instructed  the  deceased  to 
answer  as  he  did,  which  proof  was  excluded  by  the  trial  court,  to  which 
ruling  no  exception  was  taken,  and  the  plaintiff,  without  making  a 
motion  far  a  new  trial,  appealed  from  the  judgment  entered  against  her 
upon  a  verdict  directed  by  the  court,  the  Appellate  Division,  although 
claiming  to  act  under  its  general  supervisory  power,  has  no  authority  to 
review  the  ruling  of  the  trial  court  excluding  such  evidence;  the  appeal 
having  l)een  taken  under  the  statute  (Code  Civ.  Pro.  §  1346,  subd.  2)  solely 
from  the  judgment,  the  Appellate  Division  has  power  only  to  review 
questions  of  law,  and  they  can  be  raised  only  by  exceptions  taken  at  the 
trial. 

Alden  v.  Knights  of  Maccabees,  78  App.  Div.  18,  reversed. 

(Argued  May  2,  1904;  decided  June  3,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  26,  1902,  revei*sing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  L.  Qimckenhush  and  FranJdin  Kennedy  for  appel- 
lant. An  untrue  misrepresentation  if  material  avoids  a  cer- 
tificate of  insurance  whether  made  intentionally  or  through 
mistake  or  in  good  faith  and  the  Appellate  Division  erred  in 
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liolding  that  bad  faith  on  the  part  of  the  applicant  Alden  was 
necessary  in  the  case  at  bar  to  avoid  the  certificate.  {Evans 
V.  a  Lis,  Co,,  40  Misc.  Rep.  316;  Highee  v.  G,  M,  L.  Ins. 
Co,,  m  Barb.  462 ;  BavUau  v.  P.  Ins.  Co.,  67  N.  Y.  595  ; 
Sullivan  V.  Fraternal  Societies,  36  Misc.  Rep.  578 ;  Bliss  on 
Life  Ins.  §  35;  P register  \.  Supreine  Council,  135  If.  Y. 
418  ;  Arrnour  v.  F.  lis.  Co,,  90  N.  Y.  451 ;  Campbell  v.  Itis. 
Co,,  98  Mass.  381 ;  M,  L.  Ins.  Co,  v.  Wager,  27  Barb.  364; 
Carpenter  v.  Ins.  Co,,  1  Story,  62 ;  Alston  v.  M.  Ins.  Co,, 
4  Hill,  334.)  The  forfeiture  of  the  certificate  for  the  untrue 
answer  as  to  the  former  rejection  by  defendant  was  not  waived 
by  defendant  nor  is  the  defendant  equitably  estopped  from 
setting  np  such  untrue  answer  as  a  ground  of  forfeiture. 
{Grattan  v.  M.  L,  his,  Co.,  92  N.  Y.  176 ;  Galbraith  v.  A. 
M.  L,  Ins.  Co,,  12  Busli,  29;  Ketchain  v.  A,  M.  A.  Assn., 
117  Mich.  521 ;  N.  Y.  L,  Ins.  Co.,  v.  FUtcJter,  117  U.  S. 
519;  Hamilton  v.  M,  L,  Assn,,  27  App.  Div.  480;  N. 
L.  Ins.  Co.  V.  Mirwh,  53  N.  Y.  150;  Bacon  on  Ben.  Soc. 
§  145  ;  Mayor  v.  E.  li.  Society,  49  Hun,  237 ;  Supreme  Coun- 
cil V.  Green,  71  Md.  273 ;  Ilackett  v.  Supreme  Council,  44 
App.  Div.  524 ;  Desmond  v.  Supreme  Council,  51  App.  Div. 
91.)  The  defendant  order  is  a  life  insurance  association  and 
was  clearly  included  in  the  question  as  to  the  prior  rejection 
by  any  life  insurance  company  or  association.  {Mayer  v.  P. 
M.  L.  Ins.  Co.,  189  Penn.  St.  579 ;  McCollum  v.  M.  L.  Ins. 
Co,,  62  Hun,  103 ;  Bruce  v.  M.  L.  Ins.  Co.,  74  Minn.  310.) 
The  question  as  to  a  prior  rejection  by  any  life  insurance 
company  or  association  was  material.  {Graham  v.  Ins.  Co., 
87  N.  Y.  72 ;  Camphell  v.  Ins.  Co.,  98  Mass.  402 ;  Kemp  v. 
M.  B.  Assn.,  46  N.  Y.  S.  R.  429 ;  135  K  Y.  658 ;  Clemens 
v.  Supreme  Assemhly,  131  K.  Y.  485 ;  Edington  v.  A.  L. 
Ins.  Co,,  100  N.  Y.  536 ;  Anderson  v.  Fitzgerald,  4  H.  L. 
Cas.  484;  L.  Assur.  Co.  v.  Mansell,  L.  R.  [11  Ch.  Div.]  604; 
P.  I.  Ins.  Co.  v.  Raddin,  120  U.  S.  183.)  An  exception  not 
having  been  taken  to  the  exclusion  of  evidence,  such  exclusion 
cannot  be  reviewed  on  appeal.  {King  v.  People,  83  N.  Y. 
686 ;  Abbey  v.  Ferris^  31  X.  Y.  S.  R.  63 ;  Barley  v.  Wheeler 
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dk  Wilson,  34:  N.  Y.  S.  E.  987;  McMurray  v.  Gage,  19 
App.  Div.  998 ;  Smith  v.  N.  E,  R.  R.  Co,,  57  App.  Div. 
152.) 

Philip  A,  Laing  for  respondent.  The  court  erred  in  the 
exclusion  of  evidence.  (  Wood  v.  A.  F.  Ins.  Co.,  149  X.  Y. 
382 ;  Genung  v.  M,  L.  Lis,  Co,,  60  App.  Div.  429  ;  Ames  v. 
C.  L.  Lis.  Co.,  31  App.  Div.  187;  Bank  v.  Davis,  2  Hill, 
451 ;  Wade  on  Notice,  §§  672,  675.)  An  exception  is  not 
indispensable  to  a  review  of  errors  committed  at  the  trial. 
{Matter  of  Brundage,  31  App.  Div.  348 ;  Dovale  v.  Acker- 
wmi,  11  Misc.  Rep.  248 ;  Vorce  v.  Appenliein,  37  App.  Div. 
69 ;  Wliittaker  v.  D.  <&  11.  C.  Co.,  49  Ilun,  400 ;  Gillette  v. 
Trustees  of  Kinderhook,  77  Hun,  604 ;  Leach  v.  WiUiams, 
12  App.  Div.  173  ;  Jacobs  v.  Sire,  4  Misc.  Rep.  398 ;  69  App. 
Div.  56 ;  Bayliss  on  New  Trials  &  App.  82,  397.)  A  false 
representation,  although  material,  may  be  explained.  {Sternor 
man  v.  M.  L.  Ins.  Co.,  170  N.  Y.  13 ;  Baldwin  v.  C.  In^. 
Co.,  60  Hun,  389 ;  O'Brien  v.  //.  B.  Society,  51  Hun,  495 ; 
117  K.  Y.  310 ;  Forward  v.  C.  Ins.  Co.,  m  Hun,  546 ;  Dris- 
coll  v.  G.  A.  Ins.  Co.,  74  Hun,  153;  Grass  v.  X.  F.  Ins. 
Co.,  132  N.  Y.  133  ;  a  Rourk  v.  L  IL  Life  Ins.  Co.,  10  Misc. 
Rep.  405 ;  Bernard  v.  ZT.  L.  Ins.  Assn.,  12  Misc.  Rep.  10 ; 
Alger  v.  M.  L.  Ins.  Co.,  84  Hun,  271 ;  Miller  v.  P.  Z.  Lns. 
Co.,  107  N.  Y.  292.)  If  the  defendant's  agent  is  responsible 
for  the  false  statement,  the  defendant  is  estopped.  {Lis.  Co. 
V.  Wilkinson,  13  Wall.  222 ;  Ins.  Co.  v.  Mahone,  21  Wall. 
152 ;  Baker  v.  IL  L.  Lns.  Co.,  64  N.  Y.  648 ;  Maher  v.  H. 
Lns.  Co.,  67  N.  Y.  283 ;  Mowry  v.  Rosendale,  74  N.  Y.  363 ; 
Miller  v.  P.  M.  L.  Lis.  Co.,  107  N.  Y.  292 ;  O'Rmirk  v. 
J.  II.  L.  Lns.  Co.,  10  Misc.  Rep.  405 ;  Bernard  v.  U.  L.  Liis. 
Assn.,  12  Misc.  Rep.  10 ;  Jacobs  v.  N.  W.  L.  Assur.  Co.,  30 
App.  Div.  285  ;  Peters  v.  L.  hid.  Ins.  Co.,  10  App.  Div. 
533;  O'Brien  v.  //.  B.  Co.,  117  N.  Y.  310.)  Defendant  is 
not  a  life  insurance  company  or  association.  {Spitz  v.  M.  B. 
L.  Assn.,  5  Misc.  Rep.  245 ;  Comm.  v.  E.  B.  Assn.,  137 
Penn  St.  412 ;  P.  M.  L.  Lns.  Co.  v.  M.  S.  Bank^  38  L.  R.  A. 
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33 ;  S.  M.  L.  Lis,  Co.  v.  Wehh,  55  L.  R.  A.  122 ;  72  Fed.  Rep. 
413 ;  F.  M.  Z.  Assn,  v.  MilUr,  92  Fed.  Rep.  63.) 

Cullen,  J.  The  action  was  brought  to  recover  the  amount 
of  a  benefit  certificate  issued  by  the  defendant  to  the  plain- 
tiffs husband  payable  to  the  plaintiflE  on  the  death  of  said 
husband.  The  defendant  admitted  the  issue  of  the  certificate 
as  alleged  in  the  complaint  and  set  up  as  a  defense  to  its  lia- 
bility that  the  certificate  was  issued  on  a  written  applica- 
tion of  the  deceased  whereby  he  agreed  that  any  untruthful 
or  fraudulent  answers,  any  suppression  of  facts  in  regard 
to  his  health,  age,  habits  or  circumstances,  should  vitiate 
the  certificate  and  forfeit  all  payments  made  thereon.  It 
further  alleged  that  to  the  questions  contained  in  his  appli- 
cation the  deceased  made  certain  untrue  and  fraudulent 
answers,  only  one  of  which  it  is  necessary  now  to  note.  In 
response  to  the  question,  "  Have  you  ever  been  rejected  by 
any  Life  Insurance  Company  or  Association  ? "  the  answer 
was  "  No."  The  defendant's  order  was  divided  into  camps 
or  tents.  On  the  trial  it  was  conceded  that  about  eight 
months  previous  to  the  issue  of  the  certificate  the  deceased 
had  made  application  for  admission  to  membership  in  a  tent 
other  than  that  which  he  finally  joined  and  had  been  rejected 
upon  a  medical  examination,  which  rejection  was  known  to 
him.  The  plaintiff  sought  to  avoid  the  effect  of  this  false 
answer  by  proof  that  the  deceased  made  the  application, 
which  resulted  in  his  admission  to  membership,  on  the  advice 
and  by  the  instruction  of  one  of  the  general  oflicers  of  the 
defendant  designated  as  a  special  organizer  of  tents  or  camps, 
who  instructed  the  deceased  to  answer  the  question  as  he  did. 
Such  proof  was  offered  by  the  plaintiff  but  rejected  by  the 
trial  court,  to  which  ruling  no  exception  was  taken.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for  the 
defendant  and  from  the  judgment  entered  on  that  verdict  the 
plaintiff  appealed  to  the  Appellate  Division,  which  ordered  a 
new  trial. 
^  ■  That  the  verdict  was  properly  directed  on  the  evidence  that 
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was  actually  in  the  case  is  reasonably  clear  and  such  seems  to 
have  been  the  opinion  of  the  learned  court  below.  It  is  con- 
tended, however,  before  us  that  the  defendant  is  not  a  life 
insurance  company  or  association  within  the  question  quoted 
and  that  hence  the  answer  of  the  deceased,  that  he  had  not 
been  rejected  by  any  Hfe  insurance  company  or  association, 
was  not  false.  To  this  claim  we  cannot  accede.  The  defend- 
ant is  incorporated  under  the  laws  of  the  state  of  Michigan, 
and,  technically,  under  that  statute  it  is  called  "  a  fraternal 
beneficiary  society."  Nevertheless,  as  appears  by  its  constitu- 
tion and  by-laws,  its  business  is  essentially  that  of  life  insur- 
ance, though  on  the  co-operative  or  assessment  plan.  The 
constitution  and  by-laws  require  persons  seeking  admission  to 
membership  to  pass  a  medical  examination,  and  admission 
depends  on  the  result  of  that  examination.  I  cannot  see  that 
it  differs  essentially  in  character  from  the  corporations,  asso- 
ciations and  societies  which,  by  section  7  of  chapter  175  of  the 
Laws  of  1883  of  this  state,  were  declared  to  be  "  engaged  in 
the  business  of  life  insurance  upon  the  co-operative  or  assess- 
ment plan."  This  statute  was  repealed  by  the  Geneml  Insur- 
ance Law  (Ch.  690,  Laws  1892),  and  the  declaration  contained 
in  the  earlier  statute  is  not  re-enacted  in  terms  in  the  later 
one.  Nevertheless,  a  review  of  article  7  of  the  Insurance 
Statute,  which  deals  with  fraternal  beneficiary  societies,  orders 
and  associations,  clearly  shows  that  the  law  continues  to  regard 
such  societies  as  engaged  in  life  insurance.  Thus  section  230 
authorizes  the  incorporation  of  fraternal  beneficiary  societies 
"for  relief  by  insurance."  It  also  provides  that  no  such 
society  "  shall  transact  the  business  of  insurance  "  in  the  state 
except  on  compliance  witli  certain  conditions.  Reference  can 
readily  be  made  to  other  provisions  of  the  Insurance  Law  to 
the  same  effect.  The  question  is  broad  in  its  form.  It  asks 
whether  the  applicant  has  ever  been  rejected  by  any  life  insur- 
ance "  company  or  association."  The  materiality  of  the 
inquiry  is  plain,  for  if  a  risk  on  a  member's* life  had  been, 
rejected  it  would  naturally  put  the  defendant  on  its  guard 
and  cause  its  examination  to  be  more  careful  and  thorough, 
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and  it  might  be  unwilling  to  accept  risks  which  other  insur- 
ers had  declined.  There  is  no  reason  why  information  as 
to  the  rejection  of  an  applicant  by  a  fraternal  society  should 
not  be  as  important  to  the  defendant  as  rejection  by  any  other 
form  of  insurance  company  or  association.  We  think,  there- 
fore, that  this  defendant  fairly  fell  within  the  terms  of  the 
question,  "insurance  company  or  association."  Of  course, 
there  may  be  societies  to  the  objects  of  which  any  benefit 
given  to  the  family  of  sick  or  deceased  members  is  so 
purely  incidental  that  this  doctrine  does  not  apply.  I  assume 
there  are  some  trade  guilds,  some  exchanges,  and,  from 
the  terms  of  the  statute,  some  secret  orders,  such  as  the  Masons 
and  Odd  Fellows,  which  would  be  exceptions  to  the  rule.  More- 
over, I  think  ihat  on  the  question  now  presented  we  are  con- 
cluded by  authority.  In  Kemp  v.  Good  Templurs  Mutual 
Benefit  Association  (19  N".  Y.  JSupp.  435)  the  deceased,  in 
answer  to  the  question,  "  Has  any  Life  Insurance  Company 
declined  to  grant  a  policy  on  your  life,  and  if  so,  why  ?  stated 
*  no.' "  The  deceased  had  been  rejected  by  the  National  Benefit 
Society,  a  society  incorporated  under  chapter  175  of  the  Laws 
of  1883.  It  was  held  that  the  false  answer  avoided  the  certifi- 
cate. The  case  was  aflirmed  by  this  court  on  the  opinion  of 
the  General  Term.  (See  135  N.  Y.  658.)  McCollum  v. 
Mutual  Life  Ins^urancs  Company  (55  Hun,  103)  is  to  the 
same  effect,  that  a  fraternal  association  is  an  insurance  com- 
pany within  the  meaning  of  the  question  we  have  discussed. 
The  learned  Appellate  Division,  however,  was  of  opinion 
that  the  trial  court  erred  in  excluding  the  evidence  offered 
by  the  plaintiff  to  show  that  the  answer  of  the  deceased  was 
made  in  compliance  with  the  direction  of  one  of  the  managing 
officers  of  the  company.  It  held  that  it  was  authorized  to 
review  this  ruling,  though  no  exception  to  it  was  taken  on 
the  trial.  There  can  be  no  doubt  as  to  the  broad  supervisory 
power  possessed  by  the  Appellate  Division  over  trials  Jiad  in 
the  Supreme  Court.  It  may  reverse  on  questions  of  fact ; 
it  may  reverse  because  the  action  has  been  submitted  on  an 
erroneous  theory,  because  one  of  the  parties  has  been  taken 
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by  surprise,  or  because  of  the  admission  or  rejection  of 
improper  evidence,  though  no  exception  to  the  ruling  l)e 
taken,  provided  that  the  jurisdiction  of  the  Appellate  Division 
is  properly  invoked.  But  in  the  case  of  jury  trials,  to  invoke 
the  supervisory  power  of  the  Appellate  Division  a  motion  for 
a  new  trial  must  be  made,  and  from  the  order  denying  the 
new  trial  an  appeal  must  be  taken  to  that  branch  of  the  court. 
Under  section  1346  of  the  Code  of  Civil  Procedure  (Old  Code, 
sec.  348)  an  appeal  may  be  taken  to  the  Appellate  Division 
of  the  Supreme  Court  from  a  final  judgment  rendered  in  the 
Supreme  Court.  "2.  Where  the  judgment  was  rendered 
upon  the  verdict  of  the  jury  tlie  appeal  may  be  taken  on 
questions  of  law."  Where  tho  appeal  is  taken  solely  from 
the  judgment  (as  in  this  case),  except  where  there  are  statu- 
tory provisions  to  the  contrary,  the  power  of  the  Appellate 
Division  is  only  the  same  as  that  possessed  by  this  court ; 
that  is  to  say,  a  review  of  the  questions  of  law,  and  questions 
of  law  can  be  raised  only  by  exceptions  taken  at  the  trial. 
(Code,  sec.  992.)  Tlie  practice  has  been  so  held  many  times 
by  this  court.  {Thin^her  v.  Harhni  if.,  2L  ik  R  IL  It.  Co.y 
60  N.  Y.  328 ;  Mattheics  v.  MeyUrg,  63  N.  Y.  656 ;  Boos  v. 
^yorld  Mut.  Life  Ins,  Co.,  64  X.  Y.  236  ;  T/tird  Ave.  R,  li. 
Co.  V.  Mling,  100  N.  Y.  100;  Collier  v.  Collins,  172  X.  Y. 
101 ;  Volkoinmer  v.  Codt/,  177  X.  Y.  124.)  In  the  Colli€r 
case  the  Appellate  Division  reversed  a  judgment  entered  on  a 
nonsuit  at  Trial  Term.  Xo  exception  was  taken  at  the  trial  to 
tlie  ruling  of  the  court  dismissing  the  complaint,  and  no  motion 
for  a  new  trial  was  made,  but  the  appeal  taken  from  the 
judgment  only.  We  held  that,  because  there  was  no  excep- 
tion, the  Appellate  Division  was  without  power  to  reverse  the 
judgment,  though  tiie  nonsuit  might  have  l^en  improper. 
That  decision  disposes  of  the  case  before  us.  An  explanation 
of  the  practice  peculiar  to  trials  before  juries  will  l>e  found  by 
reference  to  the  system  which  prevailed  before  there  was  any 
Code  of  Procedure.  A  motion  for  a  new  trial  was  made 
before  the  same  court  in  which  the  trial  was  had,  originally 
before  the  court  in  banc,  the  motion  was  made  on  a  case,  and 


1904.]  Neidebstein  v.  Cusick.  543 


N.  Y.  Rep.]  Statement  of  case. 


it  was  granted  or  refused  in  the  discretion  of  the  court. 
Hence,  on  such  a  motion  exceptions  were  unnecessary.  The 
other  method  of  review  was  by  writ  of  error  on  a  bill  of 
exceptions.  The  decision  on  such  a  review  was  a  matter  of 
strict  right.  The  appellate  court  could  take  notice  of  no 
rulings  on  the  trial  except  such  as  were  raised  by  an  excep- 
tion. (See  Willard  v.  Warren^  17  Wend.  259 ;  Malony  v. 
Do\08y  9  Abb.  Prac.  Rep.  86.)  Under  the  section  of  the 
Code  quoted  an  appeal  from  the  judgment  in  an  action  tried 
before  a  jury  brings  up  for  review  only  such  objections  as 
under  the  old  practice  would  have  been  cognizable  on  a  writ 
of  error. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  Trial  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartleit,  Martin  and 
Vann,  JJ.,  concur. 

Order  reversed,  etc. 


John  Neiderstein,  Jr.,  Appellant,  v.  Mary  B.  Cusick,  Indi- 
vidually and  as  Executrix  of  Martin  Cusick,  Deceased, 
Respondent. 

1.  Landlord  and  Tenant  —  Construction  op  Provision  of  Lease 
AS  TO  Renewal  Tueheof  for  an  Additional  Term.  Where  a  landlord, 
individunlly  and  as  executrix,  demised  premises  for  the  term  of  five 
years  by  a  written  instrument,  which  contAined,  in  a  separate  clause,  a 
provision  leasing  the  premises  to  the  same  lessee  for  the  same  rental 
for  an  additional  term  of  five  years  from  the  expiration  of  the  first  term, 
and  agreeing  that  within  one  year  before  the  expiration  of  the  first 
term  the  lessor  would,  on  ten  days'  notice  in  writing  from  the  lessee, 
institute  proceedings  in  the  Supreme  Court  for  leave  to  execute  and 
enter  into  a  lease  of  the  premises  to  the  lessee  at  the  same  rental 'for 
the  further  term  of  five  years,  commencing  upon  the  expiration  of  the 
first  term,  such  provision  constitutes  an  unqualified  obligation,  upon  the 
performance  of  which  either  of  the  parties  has  the  right  to  insist. 

2.  Same  —  Positive  and  Unqualifed  Agreement  to  Renew  Lease 
—  When  It  Is  Not  Affected  or  Qualifed  by  Separate  and  Distinct 
Provisions  Relatin(j  to  Title  of  Buildings  to  Be  Erected  by  Ten- 
ant. The  positive  right  arising  under  such  clause  is  not  qualified  or 
affected  by  a  separate  and  distinct  clause  providing  that  the  lessee  might 
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erect  certain  additions  to  the  demised  buildings,  the  title  to  which  shoald 
pass  to  the  lessor  upon  the  expiration  of  the  second  term  of  five  years; 
but  if  the  lessor  could  not  legally  give,  or  should  refuse  to  give,  the 
extension  of  the  lease  for  the  additional  five  years,  she  should  pay  the 
lessor  the  fair  and  reasonable  value  of  the  added  buildings;  and  if  the 
lessee  should  fail  to  renew  the  lease  for  the  second  term  of  five  years,  his 
right  and  title  to  the  added  buildings  should  be  forfeited  at  the  expiration 
of  the  first  five  years  and  pass  to  the  lessor;  since  these  provisions  do  not 
operate  to  relieve  either  party  from  the  unqualified  obligation  assumed 
by  the  former  clause  of  the  lease,  but  merely  provide  additional  rights,  or 
remedies,  relating  to  the  title  of  the  new  buildings  in  case  either  party 
should  fail  to  comply  with  the  agreements  of  the  former  clause. 

3.  Same  —  Action  to  Compel  Landlord  to  Comply  with  Agree- 
ment TO  Renew  Lease  —  Allegations  of  Complaint  Examined  and 
Held  to  State  Facts  Sufficient  to  Constitute  Cause  of  Action. 
Where,  in  an  action  brought  by  the  lessee  against  the  lessor  under  such 
lease  for  the  specific  perfonnance  of  the  covenant  requiring  the  lessor  to 
execute  a  lease  for  the  additional  term  of  five  yeai's,  or  that  she  apply  to 
the  Supreme  Court  for  the  requisite  authority  for  that  purpose,  the  com- 
plaint recites  the  lease  in  full  and  alleges  that  the  lessee  made  the  demand 
for  a  new  lease  in  the  manner  and  within  the  time  required  by  the  present 
lease  and  that  the  lessor  refused  to  comply  with  the  same,  the  complaint 
is  not  demurrable,  upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  for  the  reason  that  it  was  optional  with  the 
lessor  either  to  renew  the  lease  or  pay  for  the  buildings  erected  on  the 
premises  by  the  lessee. 

Niederatein  v.  Cusick,  83  App.  Div.  36,  reversed. 

(Submitted  May  11,  1904;  decided  June  3,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  4,  1903,  which  affirmed  a  judgment  of  Special  Term 
sustaining  a  demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jacob  NexL  and  Alfred  J,  Gilchrist  for  appellant.  The 
construction  attempted  to  be  placed  upon  the  lease  by  the 
defendant  is  both  unreasonable  and  arbitrary.  {Russell  v. 
Allertan,  108  N.  Y.  292  ;  Haljnn  v.  Lns.  Co.  of  N.  A.,  120 
N.  Y.  75 ;  Liidwig  v.  J.  0.  Ins,  Co.,  48  N.  Y.  383 ;  Bidwell 
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V.  JV.  A.  Ins.  Co.j  24  N.  Y.  304 ;  Agawam  Bank  v.  StreveVj 
18  N.  Y.  509.)  The  contract  should  be  construed  so  as  to 
give  effect  to  the  evident  intent  of  the  parties.  {Bank  of 
Montreal  v.  Recknagle^  109  N.  Y.  491;  Ins.  Co,  v.  Butchery 
95  U.  S.  269;  Woohey  v.  Funhe,  121  K  Y.  92;  GiUett  v. 
Bank,  160  N.  Y.  549 ;  MarahaU  v.  CI  T.  Asm.,  170  N.  Y. 
434;  Marie  v.  Gar7'ison,  83  N.  Y.  15 ;  Hoffman  v.  ^,  Ins. 
Co.,  32  N.  Y.  405 ;  French  v.  Carhart,  1  N.  Y.  96.)  The 
construction  to  be  placed  upon  this  contract  is  that  which  will 
be  most  beneficial  to  the  promisee,  and  as  he  understood  it,  to 
wit,  that  there  was  to  be  a  ten  years'  term ;  tliat  the  statutes 
of  the  state  forbade  a  trustee  from  leasing  for  a  longer  term 
than  five  years  without  leave  of  court;  that  the  intention 
was  to  get  that  leave,  and  the  clause  in  question  here  was 
operative  only  in  the  event  that  the  lessor  was  refused 
permission  to  renew  the  lease  by  tlie  court.  {Hoffmam, 
v.  JE.  Ins.  Co.,  32  N.  Y.  405;  Ludwig  v.  J.  C  Ins. 
Co.,  48  K  Y.  383;  Colt  v.  P.  Ins.  Co.,  54  N.  Y.  597; 
Nelson  V.  Odio^me,  45  N.  Y.  493 ;  Post  v.  Hover,  33  N.  Y. 
593;  Coyne  v.  Weaver,  84  N.  Y.  386;  People  ex  rel.  v. 
Storms,  97  N.  Y.  364 ;  Jackson  v.  Blodgett,  16  Johns.  172 ; 
Glover  v.  Shields,  32  Barb.  374;  Loeser  v.  Liebman,  14 
N.  Y.  Supp.  569.)  The  plaintiff  is  entitled  to  maintain  the 
action  for  specific  performance  of  this  contract  under  the 
pleading  herein.  (3  Pom.  Eq.  Juris.  §  1405 ;  Stokes  v.  Stokes, 
148  N.  Y.  716 ;  Winne  v.  Winne,  166  N.  Y.  263 ;  R.  By. 
Co.  v.  Rohinson,  133  N.  Y.  242 ;  Marie  v.  Garrison,  83  N.  Y. 
14;  Sande?'s  v.  Soulier,  126  N.  Y.  195;  Margraf  v.  Muir, 
57  N.  Y.  158;  Zabriskie  v.  Smith,  13  N.  Y.  330.) 

William  K  C.  Mayer  and  James  Crooke  MeZeer  for 
respondent.  The  covenants  hereinbefore  set  out  in  full  must 
be  read  as  an  entirety,  and  should  be  so  construed  as  to  give 
effect  to  every  word  and  expression  contained  therein.  {Kratz- 
enstein  v.  W.  Assto*.  Co.,  116  N.  Y.  57 ;  Miller*  v.  //.  cfe 
S.  J.  R.  R.  Co.,  90  K.  Y.  433 ;  Clark  v.  Bevoe,  124  N.  Y. 
120 ;  Baviman  v.  Biiizeri,  65  Ilun,  40.) 
35 
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CuLLEN,  J.  The  action  is  brought,  tenant  against  landlord, 
for  the  specific  performance  of  a  covenant  to  renew  a  lease. 
By  indenture  made  in  March,  1898,  the  defendant,  individu- 
allj  and  as  executrix,  demised  certain  premises  and  buildings 
in  the  city  of  Brooklyn  to  the  plain tiflE  for  the  term  of  fiive 
years  at  a  specified  rent.  The  instrument  contained  the  fol- 
lowing provisions  under  which  the  controversy  as  to  the 
respective  rights  of  the  parties  in  this  case  arises : 

"  It  is  fuether  expressly  understood  and  agreed  between 
the  parties  hereto  that  the  parties  of  the  second  part  hereby 
lease  the  property  of  the  party  of  the  first  part  for  the  further 
term  of  five  years  from  April  1st,  1903,  at  the  same  annual 
rental,  and  the  party  of  the  first  part  hereby  agrees  with  the 
party  of  the  second  part  that  within  one  year  of  the  expira- 
tion of  this  lease,  on  ten  days'  notice  in  writing  by  her 
received  from  the  party  of  the  second  part  she  will  institute 
proceedings  in  the  Supreme  Court  for  leave  to  execute  and 
will  enter  into  a  lease  of  the  said  premises  to  the  said  party  of 
the  second  part  at  the  said  rental  for  the  said  further  term  of 
five  yeare  commencing  April  1st,  1903,  and  ending  April  Ist, 
1908,  the  said  lease  for  said  further  term  to  be  in  all  respects 
similar  to  these  presents. 

"  It  is  further  expressly  understood  and  agreed  that 
the  party  hereto  of  the  second  part  will  erect  a  now  pavilion 
on  the  rear  and  side  of  the  Hotel  now  on  the  said  demised 
premises,  and  an  extension  over  the  kitchen  thereof,  in  addi- 
tion thereto,  which  said  erections  and  buildings  shall  be  and 
remain  the  property  of  the  party  of  the  second  part,  except 
that  on  the  expiration  of  the  two  terms  of  five  years  the  said 
pavilion  and  extensions  shall  be  and  become  the  property  of 
the  party  of  the  first  part,  and  the  party  of  the  second  part 
shall  not  remove  the  same  after  erecting  the  same  during  the 
continuation  of  said  lease. 

"  In  case  it  should  happen  that  the  party  of  the  first  part 
cannot  for  any  reason  legally  give,  or  refuses  to  give  to  the 
party  of  the  second  part  an  extension  of  this  lease  for  five 
years  as  hereinbefore  provided,  then  and  in  that  case,  the 
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party  of  the  first  part  will  pay  the  said  party  of  the  second 
part  a  fair  and  reasonable  value  for  the  said  extension  and 
pavilion  so  erected  by  him  and  if  an  agreement  cannot  be 
reached  between  the  parties  hereto  as  to  such  fair  and  reason- 
able value,  each  of  them  shall  choose  an  arbitrator,  both  of 
whom  shall  choose  a  third  and  the  award  of  the  majority  of 
said  arbitrators  shall  be  final  and  binding  upon  the  parties 
hereto.  If,  however,  the  party  of  the  second  part  should 
refuse  to  enter  into  the  said  extension  of  this  lease  for  five 
years  as  aforesaid,  then  and  in  that  case  the  said  pavilion  and 
extension,  at  the  expiration  of  the  time  of  this  lease  on  April 
1st,  1903,  shall  be  and  become  the  property  of  the  first  party 
hereto." 

The  plaintiflE  constructed  the  pavilion  required  by  the  lease, 
and  in  due  time  before  the  expiration  of  the  demised  term 
demanded  of  the  defendant  a  renewal  of  the  lease  for  an  addi- 
tional term  of  five  years  and  that  she  apply  to  the  Supreme 
Court  for  autliority  to  execute  the  same.  With  this  demand 
the  defendant  refused  to  comply.  The  complaint  prayed  as 
relief  that  the  defendant  be  compelled  to  execute  a  lease  for 
the  additional  term  or  that  she  apply  to  the  Supreme  Court 
for  requisite  authority  for  that  purpose.  The  defendant 
demurred  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  difference  between  the  parties  is  as  to  the  proper  con- 
struction of  the  provisions  of  the  lease  which  have  been  recited 
at  length.  The  defendant's  contention  is  that  while  the  first 
clause,  construed  by  itself,  might  appear  to  impose  upon  the 
defendant  an  absolute  agreement  to  renew  the  lease,  it  is  to 
be  deemed  qualified  by  the  provisions  of  the  second  clause, 
which  obligate  the  landlord  on  a  refusal  to  renew  the  lease  to 
pay  for  the  value  of  the  pavilion,  and  obligate  the  tenant  upon 
a  failure  on  his  part  to  renew  his  tenancy  to  forfeit  such 
value ;  that  is  to  say,  that  under  the  proper  construction  of 
both  clauses  it  was  optional  with  the  landlord  to  either  renew 
the  lease  or  pay  for  the  value  of  the  building  erected  thereon 
by  the  tenant  and  optional  with  the  tenant  to  either  renew  his 
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tenancy  or  to  forfeit  the  building.  On  this  theory,  that  it 
was  optional  with  the  landlord  either  to  renew  the  lease  or  to 
pay  for  the  building,  the  courts  below  have  held  that  the 
plaintiff's  action  could  not  be  maintained.  We  entertain  a 
different  view  as  to  the  proper  construction  of  the  instrument 
before  us.  It  is  to  be  first  observed  that  the  two  clauses  are 
entirely  separate  and  distinct.  The  first  imposes  an  unquali- 
fied obligation  on  the  part  of  both  the  tenant  and  the 
landlord  to  renew  the  lease  for  an  additional  term  of  five 
years.  Indeed,  the  language  so  far  as  it  relates  to  the  tenant 
is  that  of  a  present  renting,  not  a  mere  covenant  to  take  a  new 
lease.  "  The  party  of  the  second  part  hereby  leases  the  prop- 
erty of  the  party  of  the  first  part  for  the  further  term  of  five 
years  from  April  1st."  There  could  be  no  doubt  as  to  the 
effect  of  this  clause  standing  alone.  The  following  clause  of 
the  indenture  deals  with  another  subject.  By  it  the  tenant 
covenants  to  erect  a  building  on  the  demised  premises  which 
it  is  expressly  provided  shall  remain  his  property  "  except  that 
on  the  expiration  of  the  two  terms  of  five  years  the  said  pavil- 
ion and  extensions  shall  be  and  become  the  property  of  the 
party  of  the  first  part."  It  is  difficult  to  see  how  the  building 
can  remain  the  property  of  the  tenant  until  "  the  expiration 
of  the  two  terms  of  five  years "  unless  the  plaintiff  is  given 
the  unqualified  right  to  both  of  such  terras.  Following  this 
covenant  that  the  tenant  shall  erect  a  pavilion,  and  forming 
part  of  the  same  clause  of  the  indenture  are  found  the  provi- 
sions tliat  on  failure  to  renew  by  the  landlord  she  is  required 
to  pay  the  value  of  the  building,  while  on  failure  to  renew  by 
the  tenant  he  forfeits  the  building.  We  think  that  these  pro- 
visions affect  and  qualify  only  the  previous  provisions  relating 
to  the  title  to  the  building  as  to  which  they  doubtless  confer 
additional  rights  on  the  parties.  Thus  the  tenant,  if  refused 
a  renewal,  might,  in  lieu  of  an  action  for  damages,  recover  the 
value  of  the  building,  and  on  the  other  hand,  the  landlord,  in 
case  of  the  tenant's  default,  might,  in  lieu  of  her  suit  for  dam- 
ages, retain  the  building.  But  they  did  not  operate  to  relieve 
either  party  from  the  unqualified  obligation  assumed  by  the 
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previous  clause  of  the  lease,  an  obligation  upon  the  perform- 
ance of  which  either  party  had  the  right  to  insist.  Under 
this  view  it  follows  that  the  action  was  well  brought. 

The  judgment  of  the  Special  Term  and  that  of  the  Appel- 
late Division  should  be  reversed,  with  costs  in  all  courts,  and 
judgment  given  for  the  plaintiff  on  demurrer,  with  costs,  with 
the  usual  leave  to  the  defendant  to  withdraw  demurrer  and 
answer  on  payment  of  costs. 

Fabker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Decisions  Rendered  During  the  Period  Embraced  119 
THIS  Volume, 


The  City  of  New  York,  Respondent,  v.  The  United  States 
Trust  Company  of  New  York,  Individually  and  as  Trustee, 
Appellant,  Impleaded  with  Others. 

City  of  New  York  v.  U,  8,  Trtitt  Co.,  78  App.  Div.  866,  affirmed. 
(Argued  February  10,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  6, 1903,  which  affirmed  a  judgment  of  Special  Term 
impressing  a  trust  upon  certain  moneys  in  the  hands  of  the 
appellant  herein  belonging  to  the  estate  of  Louis  J.  Jordan, 
deceased. 

Edward  W.  Sheldon  and  George  Z.  Shearer  for  appellant. 

John  J.  Delanyy  Corporation  Counsel  {Theodore  Connoly 
and  Charles  A.  O^Neil  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Mar- 
tin, Vann  and  Cullen,  JJ. 


George    Landusky,    Respondent,  v,  Edward    C.   Beirne, 

Appellant. 

Landusky  v.  Beirtie,  80  App.  Div.  272,  affirmed. 
(Argued  February  12,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  20,  1903,  affirming  a  judgment  in  favor  of  plain- 
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tiff  entered  upon  a  decision  of  tlie  court  on  trial  at  Special 
Term. 

Lewis  E,  Carr  and  W.  A.  ParahaU  for  appellant. 

Framik.  Lyholt  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Gray,  O'Brien,  Haioht,  Martin,  Vann  and  Cul- 
LEN,  J  J.     Absent :  Parker,  Ch.  J. 


Frank  "W.  Maloney,  Respondent,  'o.  Bernard  F.  Martin, 
Appellant,  Impleaded  with  Another. 

Moloney  v.  Martin,  81  App.  Div.  482,  affirmed. 
(Argued  February  12,  1904;  decided  March  4,  19D4.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  17,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Frank  J.  Hone  for  appellant. 

JP.  Chamberlain  and  J,  S,  Keenan  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Gray,   O'Brien,   Haioht,  Martin,  Vann  and 
CuLLEN,  JJ.    Absent :  Parker,  Ch.  J. 


Thomas  J.  Dunn,  Late  Sheriff  of  the  County  of  New  York, 
Respondent,  v.  National  Surety  Company,  Appellant. 

Dunn  V.  National  Surety  Co.,  80  App.  Div.  605,  affirmed. 
(Argued  February  15,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
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16,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  E,  HugJies  and  Arthur  (7.  Hounds  for  appellant. 

Philip  J,  Briii  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion.  • 
Concur:   Parker,   Cli.  J.,  Haight,  Martin,  Vann   and 
Werner,  JJ.     Dissenting:  Gray  and  Cullen,.  JJ. 


Jesse  Streets,  Appellant,  t?.  The  Grand  Trunk  Eailway 
Company  et  al.,  Respondents. 

8tTeet%  V.  Qrand  Trunk  Ry,  Co.,  76  App.  Div.  480,  affirmed. 
(Argued  February  15,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment,  entered  December  11, 1902,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  overruling  plaintiflf's  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  defendants. 

John  Cunneen  for  appellant. 

William  Z.  Marcy^  Adelbert  Moot  and  Charles  A,  Pooley 
for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Parker,  Ch.  J.,  IIaight,  Martin,  Vann,  Cullen 
and  Werner,  JJ.    Not  sitting :  Gray,  J. 


"Walter  S.  Strowoer  et  al..  Respondents,  v.  The  American 
Bonding  and  Trust  Company  of  Baltimore  City, 
Appellant,  Impleaded  with  Another. 

Strowger  v.  AineHcan  Bonding  A  Trust  Co.,  79  App.  Div.  644,  affirmed. 
(Argued  February  17,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment,  entered  February  10,  1903,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department,  overruling  defendant's  excep- 
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tions  ordered  to  be  Iieard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  plaintiflEs  upon  the  verdict. 

Nathaniel  Foote  for  appellant. 

Walter  S.  Hvhhell  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parkeb,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen 
and  "Werner,  JJ.    Absent :  Haight,  J. 


LuoY  Bolster,   Respondent,  v,  Ithaca    Street    Raelwat 
Company,  Appellant. 

BdUter  V.  Ithaca  Street  By.  Co.,  79  App.  Div.  239.  affirmed. 
(Argued  February  18,  1904;  decided  March  4,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  21, 1903,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

E.  A.  Denton  for  appellant. 

Myron  N.  Tompkins  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Haioht,  Martin,  Vann, 
CuLLEN  and  "Werner,  JJ. 


In  the  Matter  of  the  Accounting  of  Caroline  Blish  Thomp- 
son et  al.,  as  Administrators  of  the  Estate  of  Frank 
Thompson,  Deceased,  Respondents. 

Emma  Thompson  Smith  et  ah.  Appellants ;  Bhoda  Thompson 
et  al..  Respondents. 

Matter  of  Thompson,  87  App.  Div.  009,  affirmed. 
(Argued  February  19,  1904;  decided  March  4,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
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nary  5, 1904,  which  affirmed  a  decree  of  the  Saratoga  County 
Surrogate's  Court  judicially  settling  the  accounts  of  tlie 
administrators  of  the  estate  of  Frank  Thompson,  deceased, 
and  denying  a  motion  by  the  appellants  herein  for  leave  to 
intervene  in  the  proceeding. 

Edgar  jT.  Braokett  for  appellants. 

Almon  Goodwin^  William  D.  Guthrie^  Carl  A.  de  Gers- 
dorffj  Boherta  Walker ^  John  H.  Burke  and  A,  Pag^^  Smith 
for  respondents. 

Order  affirmed,  with  costs,  on  authority  of  Matter  of 
DaA)enpart  (172  N.  Y.  454). 

Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Martin,  Vann 
and  Werner,  JJ.  Cullen,  J.,  dissents  on  dissenting  opinion 
in  same  case. 


Louis  BossERT  et  al.,  Respondents,  v.  Edward  R.  Poerschke, 

Appellant. 

BmeH  V.  Poerscfike,  80  App.  Div.  641,  affirmed. 
(Submitted  February  19,  1904;  decided  March  4,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  16,  1903,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  the  report  of  a  referee. 

Jacob  Fromme  for  appellant. 

J,  Stewart  Boas  and  Frank  Ohemier  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Haight,  Martin,  Vann,  Cullen 
and  Werner,  J  J.    Absent :  Gray,  J. 
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Universal  Trust  Company,  Respondent,   v.  Smith  Lent, 
Appellant,  Impleaded  with  Others. 

Unitermi  Trust  Co.  v.  Lent,  83  App.  Div.  634,  affirmed. 
(Argued  February  23,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  May 
9,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

T.  M,  Tyng  for  appellant. 

George  E,  Waldo  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,   Bartlett,  Martik, 
Vann  and  Werner,  JJ.     Absent :  Gray,  J. 


John    Shanley,    Appellant,    v,    David  M.   Eoehleb, 
Respondent. 

Shardey  v.  KoeiUer,  80  App.  Div.  566.  affirmed. 
(Argued  February  23,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  13,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Michel  Kvrdand  and  John  CanviZfe  for  appellant. 

Arnold  Charles  Weil  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mab- 
tin,  Vann  and  Werner,  JJ. 
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William  M.  Levy,  Respondent,  v.  Peteb  Lafotjntain  et  al., 

Appellants. 

Levy  V.  Lafountain,  81  App.  Div.  636,  affirmed. 
(Argued  February  24,  1904;  decided  March  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  20,  1903,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

S.  L.  Wheeler  for  appellants. 

John  B.  Riley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Werner,  JJ. 


Harriet    Haddock,   Respondent,    "o,    John  W.    Haddock, 

Appellant. 

Haddock  v.  Eaddock,  76  App.  Div.  620,  affirmed. 
(Submitted  February  26,  1904;  decided  March  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  5,  1902,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  the  report  of  a  referee. 

Charles  TT.  Fuller  and  William  II.  WiUits  for  appellant. 

Henry  B,  B.  Stapler  and  William  T.  Tomlinaon  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J. ;  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Werner,  JJ. 
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The  Pekth  Amboy  Mutual  Loan,  Homestead  and  Build- 
ing Association,  Respondent,  v.  Henby  T.  Chapman, 
Appellant. 

Perth  Amboy  Mut.  Loan,  etc.,  Assn,  v.  ChapTnan,  80  App.  Div.  656, 
affirmed. 
(Argued  February  29,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  entered  March  19,  1903,  npon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  overruling  defendant's  excep- 
tions, ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  amotion  for  a  new  trial  and  directing  judg- 
ment for  the  plaintiff  on  the  verdict. 

Clarence  F,  Birdaeye  for  appellant. 

Edward  8.  Sa/va>ge  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann  and  Cullen, 
JJ.     Absent :  Parker,  Ch.  J.,  and  Werner,  J. 


John    K.   Comstock,   Respondent,  v.   Henry    H.   Goff, 
Appellant. 

Comstock  V.  Ooff,  79  App.  Div.  645,  affirmed. 
(Argued  February  29,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  2,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Frank  M.  Ooff  for  appellant. 

Nelson  E.  Spencer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 
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Theodob  G.  Lusman,  Appellant,  v.  James  N.  Jarvie  et  al., 
Eespondents. 

Lurman  v.  Jartie,  82  App.  Div.  87,  affirmed. 
(Argued  February  29,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
24,  1903,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Charles  Stewart  Davison  for  appellant. 

Edward  M,  Shepard  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  O'Brien,  Bartlett,  Haight,  Vann,  Ctjllen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 


Charles  J.  Perry,  Respondent,  i).  Michael  Levenson,  Indi- 
vidually, and  as  Executor  of  Sarah  Levenson,  Deceased, 
et  al.,  Appellants,  Impleaded  with  Others. 

Perry  v.  Levenson,  82  App.  Div.  94,  affirmed. 
(Argued  March  8,  1904;  decided  March  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
16,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

Edward  W,  S.  Johnston  and  Benno  Loevry  for  appellants. 

George  W.  Wager  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur ;  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent:  Parker,  Ch.  J. 
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St.  James  Company,  Respondent,  v.  The  Security  Trust 
AND  Life  Insurance  Company,  Appellant. 

St.  James  Co.  v.  Security  TiustdiL.  Lis.  Co.,  82App.  Div.  242,afflnned. 
(Argued  March  4,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
11,  1903,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  the  report  of  a  referee. 

Jacob  Ilalstead  for  appellant. 

Z.  Lafiin  Kellogg  und  Alfred  C.  Pette  for  respondent 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :    Parker,   Cli.   J.,  O'Brien,   Bartlett,  IIaight, 
Vann,  Cullen  and  Werner,  JJ. 


Kattierine  C.  K.  IIagan,  Appellant,  v,  Sidney  Ward,  Indi- 
vidually and  as  Executor  of  Anna  SuTHEiiLAND,  Deceased, 
et  al..  Respondents. 

Hagan  v.  Ward,  86  App.  Div.  620,  affirmed. 
(Argued  February  25,  1904;  decided  March  15,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
22,  1903,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaiiit  by  the  court  on  trial  at 
Special  Term. 

Albert  Stickney  and  Everett  V,  Abbott  for  appellant. 

EhKxL  Root  and  George  P.  Ilotaling  for  respondents. 

Per  Curiam,  In  Tlagayi  v.  Soiie  (174  N".  Y.  317)  the  trial 
court  directed  a  verdict  for  the  defendant,  upon  which  judg- 
ment was  entered  and  affirmed  by  the  Appellate  Division. 

On  appeal  this  court  held  that  when  evidence  is  given  of 
such  a  character  that  different  inferences  may  fairly  and  rea- 
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sonably  be  drawn  from  it,  the  fact  must  be  determined  by  the 
jury. 

In  the  case  before  us  the  trial  judge,  on  evidence  of  a 
similar  character,  has  decided  the  issues  in  favor  of  the 
defendants,  upon  which  decision  judgment  was  entered  and 
affirmed  by  the  Appellate  Division.  The  facts  as  thus  settled 
are  binding  on  this  court. 

The  judgment  should  be  affirmed,  with  costs  to  defendant 
Sone. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin,  Vann 
and  Werner,  JJ.,  concur. 

Judgment  affirmed. 

The  Cffy  of  Buffalo,  Appellant,  v.  The  Delaware,  Lack- 
awanna AND  Western  Railroad  Company,  Respondent. 

CiCy  of  Buffalo  v.  D.,  L.  dh  W.  R  B.  Co.,  68  App.  Div.  488,  affirmed. 
(Argued  February  26,  1904;  decided  March  16,  1904.) 

Appeal  from  so  much  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  February  19,  1902,  as  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Charles  Z.  Feldman  for  appellant. 

John  G.  Milhum  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and 
Vann,  JJ.     Absent :  Martin  and  Werner,  JJ. 


National  Bank  of   Rondout,  Respondent,  v.  Thomas  F. 
Byrnes,  Appellant,  Impleaded  with  Others. 

National  Bank  of  Rondout  v.  Byrnes,  84  App.  Div.  100,  affirmed. 
(Argued  March  1,  1904;  decided  March  16,  1904.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
36 
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11,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Edward  C,  Conway  and  «/.  Stewart  Boss  for  appellant. 

Howard  Chijpp  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullek  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 


Carl  D.  Jackson,  Doing  Business  under  the  Name  of  C.  D. 
Jackson  and  Company,  Appellant,  v.  Orro  Volkening, 
Doing  Business  under  the  Name  of  Yolkening  and  Com- 
pany, Respondent. 

Jackson  V.  Voikening,  81  App.  Div.  36,  affirmed. 
(Argued  March  1.  1904;  decided  March  16,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fii*st  judicial  department,  entered 
March  19,  1903,  reversing  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court  and  granting  a 
new  trial. 

Frederick  IluUe  and  Ernest  F.  Eidlitz  for  appellant. 

Carlisle  Norwood  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs;  no  opinion. 

Concur  :  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 


MEMORANDA.  563 

The  People  of  the  State  of  New  York,  Respondent,  v. 
Chauncey  W.  Walker,  Appellant. 

People  V.  Walker,  85  App.  Div.  566.  affirmed. 
(Sublnitted  March  1,  1004;  decided  March  22, 1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  liret  judicial  department,  made 
July  7,  1903,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  in  the  county  of  New  Tork  convicting  the 
defendant  of  the  crime  of  grand  larceny  in  the  first  degree. 

Charles  E,  Le  Barhier  for  appellant. 

William  Travers  Jerome^  District  Attorney  {Rohei't  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haioht,  Vank,  Cullen  and 
Werner,  J  J.    Absent :   Parker,  Ch.  J. 


The  People  of  the  State  of  New  York,  Respondent  v, 
Henry  Wittenberg,  Appellant. 

People  V.  Wittenberg,  84  App.  Div.  641,  affirmed. 
(Submitted  March  1,  1904;  decided  March  22,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
12,  1903,  which  affirmed  a  judgment  of  the  Court  of  Gen- 
eral Sessions  in  the  county  of  New  York  convicting  the  defend- 
ant of  the  crime  of  playing  policy. 

F.   V.  S.  Oliver  and  James  Oliver  for  appellant. 

William   Travers  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur :  O'Brien,  BARTLErr,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 
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Esther  Ejlminski,  Bespondent,  v.   Carl  Sohefeb  et  al., 

Appellants. 

Kamtnski  v.  Schtfer,  78  App.  Div.  644,  affirmed. 
(Argued  March  1,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fir^t  judicial  department,  entered 
February  5,  1903,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Alexander  Blumenstiel  for  appellants. 

Otto  ITorwitz  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullkn  and 
Werner,  J  J.     Absent :  Parker,  Ch.  J. 


John  Michel,  Respondent,  v.  The  Frick  Company,  Appellant. 

Mi4i!id  V.  Friek  Company,  80  App.  Div.  684,  affirmed. 
(Argued  March  1,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Marcli  24,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Tallmadge  W.  Foster  for  appellant. 

William  Van  Wyck  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  J  J.     Absent :  Parker,  Ch.  J. 
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Anna    O'Sullivan,    Appellant,  v.  Charles    B.   Knox, 
Respondent. 

(ySvllimn  v.  Knox.  81  App.  Div.  438.  affirmed. 
(Argued  March  2,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  17,  1903,  affinning  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  upon  the  merits  by 
the  court  at  a  Trial  Term. 

Theodore  K  Hancock  for  appellant. 

I*red.  Lvnus  Carroll  for  respondent. 

Judgment  modified  by  striking  out  the  words  "on  the 
merits,"  and  as  modified  afiirmed,  without  costs  of  this  appeal 
to  either  party ;  no  opinion. 

Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Ctjllen  and 
Werner,  J  J.    Absent :  Parker,  Ch.  J. 


William  Harms,  Respondent,  v,  William  G.  Horoan  et  al., 

Appellants. 

HarfM  V.  Rorgan,  82  App.  Div.  686,  affirmed. 
(Argued  March  2,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  7,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Joseph  E.  Bullen  for  appellants. 

Edward  Browne  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartletf,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 
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Samuel  Smith,  Individually  and  as  Administrator  of  tlie 
Estate  of  Mary  SMrrn,  Deceased,  et  al.,  Appellants,  v. 
Christopher  C.  Firth  et  al.,  Respondents. 

Smith  V.  Firth,  73  App.  Div.  681,  affirmed. 
(Argued  March  2, 1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  17,  1902,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term.  ^ 

Ambrose  G.  Todd  and  George  JS.  Class  for  appellants. 

George  M.  Baker  and  Alexander  IL  Van  Cott  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  O'Brien,  Baktlett,  Haight,  Vakn,  Cullen  and 
Werner,  J  J.    Absent :  Parker,  Ch.  J. 


Andrew  J.  Spence,  Jr.,  Respondent,  v.  Metropolitan  Street 
Railway  Company,  Appellant,  Impleaded  with  Another. 

Spence  v.  Metropolitan  Street  Ry.  Co.   82  App.  Div.  S36,  affirmed. 
(Argued  March  2,  1904;  decided  March  22,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreine  Court  in  the  first  judicial  department,  entered  May 
5,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Bayard  IL  AmeSy  Charles  F,  Brown^  Arthur  Ofner  and 
Henry  A.  Robinson  for  appellant. 

William  IL  IL  Ely  and  Luther  Shafer  for  respondent 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  O'Brien,  Bartlett,  IIaioht,  Vann,  Ccixek  and 
Werner,  JJ.     Absent .  Parker,  Ch.  J. 


MEMORANDA.  567 

Holland  Trust  Company,  Appellant,  v.  Geobge  R.  Suther- 
land, Respondent. 

(Submitted  March  14,  1904;  decided  March  22,  1904.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
177  N.  Y.  327.)  

The  People  of  the  State  of  New  York  ex  rel.  The  Town 
OF  CoLEsviLLE,  Appellant,  v.  The  Delaware  and  Hudson 
Company,  Respondent. 

(Submitted  March  14,  1904;  decided  March  22,  1904.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
177  N.  Y.  337.)  

Thomas  Vincent,  Respondent,  v,  John  F.  Alden,  Appellant. 

(Submitted  February  29,  1904;  decided  March  22,  1904.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
177  N.  Y.  545.)  

Martin  Powell,  Appellant,  v.  Everett  Harrison   et  al.. 

Respondents. 

Bneell  v.  Harrison,  88  App.  Div.  228,  appeal  dismissed. 
(Argued  March  14, 1904;  decided  March  22, 1904,) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  November  27, 1903,  which  affirmed  an  order  of 
Special  Term  vacating  an  order  of  reference  and  an  order  of 
distribution  in  surplus  money  proceedings. 

The  motion  was  made  upon  the  ground  that  the  order 
attempted  to  be  appealed  from  is  not  appealable  to  the  Court 
of  Apj^eals. 

Alexa7ider  D.  Falck  for  motion. 

J.  John  Tlassett  opposed. 

Motion  granted  'and  appeal  dismissed,  with  costs,  and  ten 
dollars  costs  of  motion,  on  the  ground  that  while  the  proceed- 
ing is  a  special  one  the  order  is  not  a  final  order. 
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Isidore  Straus  et  al.,  Composing  the  Firm  of  R.  II.  Macy  & 
Company,  Respondents,  v.  American  Publishers'  Associa- 
tion et  al.,  Appellaiits. 

(Submitted  March  14,  1904;  decided  March  22,  1904.) 

Motion  to  return  remittitur.     (See  177  N.  Y.  473.) 

Motion  granted  and  the  clerk  of  the  Supreme  Court  is 
requested  to  return  the  remittitur  in  this  action  to  this  court 
to  the  end  that  the  same  may  be  so  amended  as  to  give  leave 
to  the  defendants  herein  to  withdraw  their  demurrers  to  the 
complaint  and  to  serve  answers,  without  costs  of  motion. 


Benjamin  L.  M.  Bates,  Respondent,  v.  Frederick  Holbrook 
et  al.,  Appellants. 

Bates  V.  Rolbrook,  89  App.  Div.  548,  appeal  dismissed. 
(Argued  March  14,  1904;  decided  March  22,  1904.) 

Motion  to  dismiss  an  appeal  froin  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  iiret  judicial 
department,  entered  January  26, 1904,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee  appointed 
to  assess  damages  after  the  affirmance  by  the  Court  of  Appeals 
of  an  order  of  the  Appellate  Division  reversing  a  judgment  in 
favor  of  defendants,  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Terra,  and  granting  a  new 
trial  and  a  direction  for  judgment  absolute  in  favor  of 
plaintiff. 

The  motion  was  made  upon  the  grounds  that  the  appeal 
was  improperly  brought  and  was  not  authorized. 

Charles  F,  Broxon  for  motion. 

F,  E.  Smith  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


MEMORANDA.  569 

Mary  J.  Westebfield  et  al.,  Appellants,  v.  Thomas  Kooers, 
Individually  and  as  Trustee  under  the  Will  of  Jason 
Rogers,  Deceased,  et  al.,  Respoudents,  Impleaded  with 
Others. 

(Submitted  April  27,  1903;  decided  March  22,  1904.) 

Motion  to  amend  remittitur.  (See  174  N.  Y.  230 ;  175  N. 
Y.  499.) 

Motion  granted  and  the  clerk  of  the  Supreme  Court 
i-equested  to  return  the  remittitur  in  this  action  to  this  court 
to  the  end  that  the  same  may  be  amended  so  that  the  judg- 
ment of  the  Appellate  Division  shall  be  reversed,  and  the 
judgment  entered  on  the  report  of  the  referee  modified  by 
inserting  Schedule  B  of  the  referee's  report,  and  as  so  modi- 
fied atiirmed. 


The  German- American  Bank  of  Tonawanda,  Appellant,  v. 
Christoph  Sohwinoer,  Respondent. 

Oerman-Amencan  Bank  v.  Schwinger,  75  App.  Div.  893,  affirmed. 
(Argued  February  26,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment,  entered  October  8,  1902,  upon 
an  order,  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  fourth  judicial  department  overruling  plaintiff's  excep- 
tions, ordered  to  be  lieard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  for  defendant  upon  the  verdict. 

Richard  Crowley  for  appellant. 

Nathaniel  Norton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlbtt,  Martin, 
Vann  and  Werner,  J  J.     Absent:  Gray,  J. 
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Catharine  A.   Griggs,   Appellant,  v.  Isaac   Griggs, 
Respondent. 

Griggs  v.  Griggi,  80  App.  Div.  839,  affirmed. 
(Argued  March  3,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entei-ed 
March  17,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

Edward  W,  S.  Johnston  and  Howard  Thornton  for 
appellant. 

Jajnes  G,  Graham  and  A,  H,  F,  Seeger  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.   Absent :  Parker,  Ch.  J. 


Railway  Advertising  Company,  Respondent,  v.  Standard 
Rock  Candy  Company,  Appellant. 

Railtoag  Adv.  Co.  v.  Standard  R.  C.  Co.,  83  App.  Div.  191,  affirmed. 
(Argued  March  3,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  1,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  witboat 
a  jury. 

Frank  Barker  for  appellant. 

M.  S.  Gvsiterman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    O'Brien,  Haight,  Vann,  Cullen  and  Werner, 
J  J.     Absent :  Parker,  Ch.  J.    Taking  no  part:  Bartlett,  J. 
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Wheeler  Condenser  and  Engineering  Company,  Kespond- 
ent,  V.  R.  G.  Packard  Company,  Appellant. 

Wheels  Condenser,  etc.,  Co.  v.  Packird  Co.,  83  App.  Div.  288.  afBrmed. 
(Submitted  March  3,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
18,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

C.  D.  Bust  for  appellant. 

Norma7i  W.  Kerngood  for  respondent. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages, 
under  section  3251  of  the  Code  of  Civil  Procedure ;  no  opinion. 

'Concur :  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.     Absent :  Parker,  Ch.  J. 


The    Caledonia    Springs    Ice    Company,    Respondent,  v. 
Camille  Forest,  Appellant. 

Caledonia  Springs  Ice  Co.  v.  Fhrest,  81  App.  Biv.  654,  affirmed. 
(Argued  March  3,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  16,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  the  report  of  a  referee. 

Merton  E.  Lewis  for  appellant. 

George  D,  Reed  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  O'Brien,  Bartlett,  Haight,  Vann,  Cullen  and 
"Werner,  JJ.     Absent:  Parkku,  V\\.  J. 
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YoRKviLLE  Bank,  Appellant,  v.  The  Hknry  Zeltner  Brew- 
ing Company,  Defendant. 
William  B.  Sutherland,  as  Receiver  of  the  Henry  Zeltneb 
Brewing  Company,  Respondent. 

Yo>kville  Bank  v.   Zeltner  Brewing  Co.,   80  App.  Div.   578,   appeal 
dismissed. 
(Argued  March  14,  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  March 
21,  1903,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  vacate  and  set  aside  a  judgment  theretofore  entered 
in  this  action,  the  execution  issued  thereon  and  a  levy  made 
under  said  execution,  and  granted  such  motion. 

Louis  Marshall^  Moses  Weininan  and  Abraham,  Benedict 
for  appellant. 

Henry  A.  Forster  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Mar- 
tin, Cullen  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Brooklyn 
Union  Elevated  Railroad  Company,  Appellant,  v.  Eras- 
tus  C.  Knight,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

People  ex  rel.  Brooklyn  Union  El.   R.  R.  Co.  v.  Knight,  86  App.  Div. 
628,  affirmed. 
(Argued  March  14.  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
August  5, 1903,  which  affirmed  a  determination  of  the  defend- 
ant assessing  a  franchise  tax  upon  the  relator. 
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Cliarlea  A.  Coll  in  for  appellant. 

tlohn  Cunnee7iy  Attorney- General  { William  H,  Wood  on 
tlie  brief),  for  respondent. 

Order  affirmed,  with  costs ;  \\o  opinion. 
Concur :  Parker,  Ch.  J.,  Haight,  Martin,  Cullen  and 
Werner,  JJ.     Dissenting :  Gray  and  O'Brien,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  Coney 
Island  and  Gravesend  Railway  Company,  Appellant,  -y. 
Erastus  C.  Knight,  as  Comptroller  of  the  State  of  New 
York,  Respondent. 

People  ex  rel.  Coney  Island  d  Gravcs^d  Ry.  Co.  v.  Knight,  85  App.  Div. 
628,  affirmed. 
(Argued  March  14,  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  DiWsion  of  the 
Supreme  Conrt  in  the  third  judicial  department,  entered 
August  5,  1903,  which  affirmed  a  determination  of  the  defend- 
ant assessing  a  franchise  tax  upon  the  relator. 

Charles  A,  Collin  for  appellant. 

John  Cunneen,  Attorney- General  {Williaiyi  TL  Wood  on 
the  brief),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Haight,  Martin,  Ccllen  and 
Werner,  J  J.     Dissenting :  Gray  and  O'Brien,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Nassau 
Electric  Railroad  Company,  Appellant,  v.  Erastus  C. 
Knight,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

PtopU  ex  rel.  Namiu  El.  R.  R.  Co.  v.  Knight,  85  App.  Div.  623,  affirmed. 
(Argued  March  14,  1904;  decided  March  29, 1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in    the    third   judicial   department,  entered 
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August  5,  1903,  which  affirmed  a  determination  of  the  defend- 
ant assessing  a  franchise  tax  upon  the  relator. 

CharUa  A.  Collin  for  appellant. 

John  Cunneerij  Attomey-GenerdI  (  William  H,  Wood  on 
the  brief),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Haight,  Martin,  Cullen  and 
Werner,  J  J.     Dissenting :  Gray  and  O'Brien,  JJ. 


Solomon  Eanger,  Suing  on  his  Own  Behalf  and  on  Behalf 
of  All  Other  Bondholders  of  the  Tennessee  Central 
Eailroad  Company,  Appellant,  v,  Ernst  Thalaiann  et  al., 
Composing  the  Firm  of  Ladenburg,  Thalmann  &  Co., 
Kespond 

Ranger  v.  Thalmann,  84  App.  Div.  841,  affirmed. 
(Argued  March  14,  1904;  decided  Marcli  29, 1904.) 

Appeal,  by  permission,  from  a  judgment  entered  June  19, 
1903,  upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  tlie  first  judicial  department,  which  reversed  an 
interlocutory  judgment  of  Special  Term  overruling  a  demurrer 
to  the  complaint.  The  following  is  the  question  certified : 
"  Does  the  amended  complaint  herein  state  facts  suflicient  to 
constitute  a  cause  of  action  ? " 

Thomas  D,  Adains  and  Arthur  C.  Palmer  for  appellant. 

Edwin  C.  Iloyt  and  Henry  G.  Wiley  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below,  and  ques- 
tion certified  answered  in  the  negative. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Mas- 
tin,  Cullen  and  Werner,  JJ. 


MEMORANDA.  575 

The  People  of  the  State  of  New  York  ex  rel.  Western 
Electric  Company,  Appellant,  v.  Nathan  L.  Miller,  as 
Comptroller  of  the  State  of  New  York,  Respondent. 

Pe&ple  ex  rel.  Western  Electnc  Co.  v.  MiUei\  90  App.  Div.  618,  affirmed. 
(Argued  March  14,  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Jan- 
uary 15,  1904,  which  affirmed  a  determination  of  the  defend- 
ant assessing,  certain  taxes  upon  the  relator  for  the  year 
ending  October  31,  1901. 

Edwin  T,  Rice  for  appellant. 

John  Cunneen^  Attorney- General  (  William  H.  Wood  on 
the  brief),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Cullen 
and  Werner,  J  J.     Not  voting :  O'Brien,  J. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 

of  the  Estate  of  Henry  B.  Baker,  Deceased. 
The  Comptroller  of  the  State  of  New  York,  Appellant ; 

Dora    H.    Baker,    Individually    and    as    Administratrix, 

Respondent. 

Matter  of  Baker,  83  App.  Div.  580.  affirmed. 
(Argued  March  15.  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  May 
5,  1903,  which  affirmed  a  decree  of  the  Monroe  County 
Surrogate's  Court  exempting  a  part  of  the  estate  of  Henry 
B.  Baker,  deceased,  from  the  payment  of  a  transfer  tax. 

Williarn  T.  Plumh  for  appellant. 

Charles  M,  Williams  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin, 
Cullen  and  Werner,  JJ. 
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In  the  Matter  of  James  V.  Gilloon,  as  Clerk  of  the  Munic- 
ipal Court  of  the  City  of  New  York,  Respondent,  v.  Fbed- 
ERicK  E.  Wood,  Appellant. 

Matter  of  Gilloon  91  App.  Div.  613,  affirmed. 
(Argued  March  15,  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 27,  1904,  whicli  affirmed  an  order  of  Special  Term 
requiring  the  appellant  lierein  to  deliver  to  the  respondent  all 
the  books  and  papers  appertaining  to  the  office  of  clerk  of  the 
Municipal  Court  of  the  city  of  New  York  for  the  twelfth 
district,  borough  of  Manhattan. 

IIen7*y  A.Forster  and  Robert  C.  JifoCl^rmici  for  appellant. 

Louis  W,  Stotesbury  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin, 
CuLLEN  and  Werner,  J  J. 

The  People  of  the  State  of  New^  York  ex  rel.  Henry  H. 
Brewster,  Appellant,  v.  The  Old  Guard  of  the  City  of 
New  York  et  al.,  Respondents. 

People  ex  rel.  Brewster  v.  Old  Gxuird,  87  App.  Div.  478,  affirmed. 
(Argued  March  15,  1904;  decided  March  29,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  Decem- 
ber 21,  1903,  which  reversed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
defendants  to  restore  relator  to  membership  in  the  Old  Guard 
of  the  city  of  New  York. 

Oscar  B,  Thom-as  for  appellant. 

Asa  Bird  Oardhier  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur :  Parkkr,  Ch.  J.,  Gray,  O'Brien,  Haight,  Mar- 
tin, CuLLEN  and  Werner,  JJ. 


MEMORANDA.  577 

The  People  of  the  State  of  New  Yobk  ex  rel.  Edison 
Electric  Illuminating  Company  of  Bkooklyn,  Respond- 
ent, V.  Thomas  L.  Feitneb  et  al.,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Appellants. 

JPtople  ex  rel.  Edison  El.  Ill,  Co.  v.  Feitner,  86  App.  T)iv.  46,  affirmed. 
(Argued  March  15,  1904;  decided  March  29,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  7,  1903,  which  reversed  an  order  of 
Special  Term  quashing  a  writ  of  certiorari  to  review  the  action 
of  the  defendants  in  assessing  property  of  the  relator  for  the 
purpose  of  taxation.     The  following  question  was  certified  : 

"  Was  the  following  written  application,  presented  to  the 
Commissioners  of  Taxes  and  Assessments  of  the  City  of  New 
York : 
" '  To  the  Commissioners  of  Taxes  and  Assessments : 

"  '  The  undersigned,  the  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn,  represents  that  it  is  the  owner  of  real  estate 
in  various  parts  of  the  Borough  of  Brooklyn,  consisting  of 
foundations,  substructures,  super-structures,  conduits,  pipes, 
wires,  cables  and  connections  of  the  said  company.  It  finds 
that  the  same  has  been  assessed  on  the  assessment  roll  of  1899 
at  a  valuation  of  nine  hundred  and  five  thousand  dollars 
($905,000),  whereas  the  same  should  not  have  been,  in  its 
judgment,  valued  at  more  than  five  hundred  thousand  dollars 
($500,000)  to  be  in  proportion  to  the  assessed  value  of  similar 
property,  and  in  accordance  with  the  fair  marketable  value 
thereof. 

"  *  The  said  system,  comprising  the  electric  system  of  distribu- 
tion of  your  petitioner,  whereby  it  distributes  electric  light  and 
power  throughout  the  said  borough,  is  being  superseded  by 
different  systems  of  electric  distribution.  The  entire  system  has 
been  deteriorated  and  damaged  by  the  action  of  stray  currents  in 
the  ground  not  owned  or  controlled  by  your  petitioner,  cans, 
ing  a  deterioration  in  the  said  system  by  a  process  known  as 
electrolysis ;  much  of  the  system  has  been  in  the  ground  for 
many  years,  and  is  worth  but  a  part  of  its  original  cost ;  the 
37 


578  MEMORANDA. 

present  cost  price  of  eirailar  material  is  mnch  less  at  the 
present  time  than  it  was  when  said  system  was  put  in. 

"  *  Your  petitioner,  therefore,  asks  that  the  said  assessment 
may  be  reduced  to  the  amount  stated. 

"  *  Dated  Brooklyn,  City  of  New  York,  April  29, 1 899. 
«' EDISON  ELECTRIC  ILLUMINATING  COMPANY 
OF  BROOKLYN, 

" '  By  Royal  C.  Peabody, 

"  *  Vice-PresidenL'* 

sufficient  to  sustain  a  writ  of  certiorari  under  the  General 
Tax  Law  and  the  Greater  New  York  Charter  to  review  the 
assessment  of  real  estate  upon  the  ground  of  o ver- valuation  ? " 

John  J,  Delany^  Corporation  Counsel  {George  S.  Colemcm 
and  David  Rumsey  of  counsel),  for  appellants. 

Charles  A.  Collin  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified  answered 
in  the  affirmative ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Mar- 
tin, CuLLEN  and  Werner,  J  J. 


The.  United  Press,  Respondent,  v.  The  A.  S.  Abell  Com- 
pany et  al..  Defendants,  and  Felix  Agnus,  Appellant. 

United  Prets  v.  Abell  Co.,  79  App.  Div.  550,  affirmed. 
(Argued  March  15,  1904;  decided  March  29,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1903,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

At^ten  G.  Fox  and  Henry  T,  Fay  for  appellant. 

William  C.  Davis  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Cullen 
and  Werner,  JJ.     Not  voting :  O'Brien,  J. 


MEMORANDA.  579 

Ida  R.  Hendrick  et  al.,  as  Administrators  of  Wilus  P.  Hen- 
DBicK,  Deceased,  Appellants,  v.  Fkank  J.  Patterson, 
Respondent,  Impleaded  with  Another. 

Hendriek  v.  PatieT9on,  61  App.  Div.  616,  affirmed. 
(Argued  March  16,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Apj)ellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
17,  1901,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

John  Conhoy  for  appellants. 

E.  H,  Neary  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  IIaight,  Martin,  Cullen 
and  Werner,  J  J.     Not  voting :  O'Brien,  J. 


The  People  of  the  State  of  New  York,  Respondent,  t>. 
Jeremiah  A.  McCue,  Appellant. 

PwflU  V.  McCue,  87  App.  Div.  72,  affirmed. 
(Argued  March  17,  1904;  decided  April  5,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Octo- 
ber 9,  1903,  which  affirmed  a  judgment  of  the  Westchester 
County  Court  entered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  poolselling. 

John  F,  Brennaii  for  appellant. 

J.  Addison  Young  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Mar- 
tin, Cl'i.len  and  Werner,  JJ. 


MEMORANDA. 

Ada  J.  Potter,  Appellant,  v.  Alfred  0.  Hodgman,  as  Trus- 
tee and  Administrator  of  the  Estate  of  Mary  Eldridge, 
Deceased,  Respondent,  Impleaded  with  Others. 

Plotter  V.  Hodgman,  81  A  pp.  Div.  283,  affirmed. 
(Submitted  March  18,  1904;  decided  April's,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  17,  1903,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  and  granting  a  new  trial. 

Edgar  T.  Brackett  and  Robert  O,  Bascomy  for  appellant. 

C,  H,  Sturgea  and  Edgar  Hull  for  respondent. 

Order  alErmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray.  O'Brien,  Haiqht,  Martin, 
CuLLEN  and  Werner,  JJ. 


American  Casualty  Insurance  Company  of  Oneonta,  New 
York,  Appellant,  v.  George  E.  Green,  Kespondent. 

American  Casualty  Ins.  Co.  v.  Greeny  70  App.  Div.  267,  affirmed. 
(Submitted  March  18,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  10,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

T,  B,  Merchant  and  Z.  M,  Merchant  for  appellant 

James  T,  Rogers  for  respondent. 

Jugdment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martik, 
Cullen  and  Werner,  JJ. 


MEMORANDA.  581 

Edward  S.  Fowler,  as  Substituted  Trustee  under  the  Will 
of  Jane  Ferguson,  Deceased,  Appellant,  v.  Selioman  Man- 
HEiMER,  Respondent. 

Fowler  v.  Manheimer,  70  App.  Div.  56,  affirmed. 
(Submitted  March  18,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iiret  judicial  department,  entered  March 
22,  1902,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Ahel  E,  Blackmar  for  appellant. 

Samson  Lachman  and  Theodore  Baumeistef*  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Martin, 
CuLLBN  and  Werner,  J  J. 


Edward  P.  Beals  et  al..  Appellants,  v.  Fidelity  and  Deposit 
Company  of  Maryland,  Respondent,  Impleaded  with 
Another. 

BeaU  V.  Fidelity  dk  Deposit  Co.,  76  App.  Div.  526,  affirmed. 
(Argued  March  21,  1904;  decided  April  5,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  29,  1902,  reversing  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  verdict  directed  by  the  court  and  grant- 
ing a  new  trial. 

Augiist  Becker  for  appellants. 

Thomas  C.  Burke  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haioht,  Martin  and  Cullen,  JJ. 


582  MEMORANDA. 

The  People  of  the  State  of  New  York  ex  rel.  Erne«t 
OcHs,  Incorporated,  Appellant,  v.  George  Hilliard,  as 
Special  Deputy  Commissioner  of  Excise,  Eespondent. 

People  ex  rel.  Ochs  v.  Ililliard,  81  App.  Div.  71,  affirmed. 
(Argued  March  21,  1904;  decided  April  5,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
17,  1903,  which  affirmed  an  order  of  Special  Term  denying 
an  application  for  a  peremptory  writ  of  mandamus  to  compel 
defendant  to  cancel  a  liquor  tax  certificate  and  issue  rebate 
receipts  and  dismissing  an  alternative  writ  theretofore  allowed. 

Moses  Weinman  for  appellant. 

Herbert  IT.  Kellogg  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Cullen,  JJ. 


Thomas  Kirkwood,  Appellant,  v.  Harry  ^M.  Smith,  Eespond- 
ent, Impleaded  with  Another. 

Kirkvood  v.  Smith,  82  App.  Div.  411,  affirmed. 
(Submitted  March  22,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  28, 1903,  affinning  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Edward  J,  McCrossln  for  appellant. 

Charles  De  Hart  Brower  and  William  R.  Sill  foi 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:     Parker,   Ch.    J.,   Gray,   O'Brien,   Bartlett, 
JIaiofit,  Martin  and  Cullen,  JJ. 


MEMORANDA.  683 

8.  F08TEB  Sprague,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Sprague  v.  Ciiif  of  Ntiw  York,  74  App.  Div.»  625,  affirmed. 
(Argued  March  22,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  9,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

George  Wallace  for  appellant. 

John  J.  Ddany^  Corporation  Counsel  {James  D,  Bell  and 
Richard  B.  Greenwood  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin 
and  Cdllen,  J  J.     Not  voting :  Bartlett,  J. 


Carmine  Sposato,  Appellant,  v.  The  City  of  New  York, 
Respondent. 

Sposato  V.  City  of  New  York,  75  App.  Div.  304,  affirmed. 
(Argued  March  22,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  15,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

George  Wallace  for  appellant. 

John  J.  Delanyy  Corporation  Counsel  {James  D.  Bell  of 
counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Martin  and  Cullen,  JJ. 
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Leopold  Krause,  Respondent,  v.  James  Ruthebford  et  aL, 

Appellants. 

Xrause  v.  Rutherford,  81  App.  Div.  341,  affirmed. 
(Argued  March  22,  1904;  decided  April  5,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  18,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Terra. 

£,  II.  Hartford  and  E.  A,  Mackey  for  appellants. 

George  W,  Youmans  and  Frederick  W.  Youmans  for 
respondent. 

Judgment  affirmed,  with  costs;  no. opinion. 
Concur:    Parker,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Cullen,  JJ. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Thomas  J.  Sharkey,  Appellant. 

People  V.  Sfiarkey,  87  App.  Div.  632.  affirmed. 
(Argued  March  22,  1904;  decided  April  5,  1»04.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  departuicnt,  entered 
November  20,  1903,  affirming  a  judgment  entered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
manslaughter  in  the  second  degree. 

Henri/  W,  U?iger  and  Abraham  Lex)y  for  appellant. 

Williavi  Travers  Jeronie^   District  Attorney  {JiobeH   C 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Parker,    Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haioht,  Martin  and  Cullen,  JJ. 


MEMOKANDA.  685 

Harry  Aubrey  Toulmin,  Respondent,  v.  Charles  Ladow, 

Appellant. 

Toulmin  v.  LaDow,  84  App.  Div.  636,  affirmed. 
(Argued  March  23.  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
8,  190.3,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  the  report  of  a  referee. 

Frederick  W.  Cairieron  for  appellant. 

Marcus  T.  Hun  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  MAR-riN  and  Cullen,  JJ. 


.Amos  L.  Prescoti'  et  al.,  Respondents,  t^.  Helen  G.  Le  Conte 
et  al..  Appellants. 

Pre9eott  v.  Le  Conte,  83  App.  Div.  482,  affirmed. 
(Argued  March  23,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
28,  1903,  affirming  a  judgment  infavor  of  plaintiffs  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Robert  E.  Deyo  for  appellants. 

Herbert «/.  Hindes  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Martin  and  Cullen,  JJ. 


586  MEMOEAITOA. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
William  J.  White,  Appellant. 

People  V.  White,  88  App.  Div.  620,  affirmed. 
(Argued  March  23,  1904;  decided  April  8,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  24,  1903,  which  affirmed  a  judgment  of  the 
Cayuga  County  Court  entered  upon  a  verdict  convicting  the 
defendant  of  a  violation  of  the  Liquor  Tax  Law. 

Amdsa  J.  Parker  and  Dudley  K,  Wilcox  for  appellant. 

Ha/rry  T.  Daytmi^  District  Attorney  {Albert  H,  Clark 
of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin and  CuLLEN,   J  J. ;  not  voting  O'Brien,  J. 


David    Abraham,   Respondent,  v,    Ida    Burstein    et    al., 

Appellants. 

Abraham  v.  Burtitein,  82  App.  Div.  ftSl,  affirmed. 
(Argued  March  23,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  May 
18,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Louis  Burstein  and  Jacob  MyUmm  Schoenfeld  for 
appellants. 

Francis  A.  McCloskey  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Parker,   Ch.   J.,    Gray,   O'Brien,   Bartlett, 
Haioht,  Martin  and  Cullen,  JJ. 


MEMOEANDA.  587 

Isaac  A.  Hopprr,  Respondent,  tJ.  Empire  City  Subway  Com- 
pany, Limited,  Appellant. 

Hopper  y.  Empire  City  Subway  Co.,  78  App.  Div.  637,  affirmed. 
(Submitted  March  23,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  24,  1903,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  A.  Powell  for  appellant. 

Moses  Weinman  and  Abraham  Benedict  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,    Gray,   O'Brien,   Bartlett, 
Haioht,  Martin  and  Cullen,  J  J. 


Frederick    A.    Constable    et  al.,    Appellants,  v.  Henry 
BosENER,  Kespondent. 

GonetaUe  v.  Hotener,  82  App.  Div.  155,  affirmed. 
(Argued  March  23,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  16,  1903,  upon  an  order  which  reversed  an  order  of 
the  Api)ellate  Term  reversing  a  judgment  of  the  Municipal 
Court  of  the  city  of  New  York  in  favor  of  defendant,  and 
afiirmed  said  Municipal  Court  judgment. 

Jesse  S.  Epstein  and  Mark  IT.  EUison  for  appellants. 

William  II,  Maginnis  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:   Parker,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Cullen,  J  J. 


588  MEMOEANDA. 

The  Long  Island  Loan  and  Trust  Company,  as  Trustee 
under  a  Mortgage  Made  by  the  Long  Island  City  and  Kew- 
town  Kailroad  Company,  Kespondent,  v.  The  Long  Island 
City  and  Newtown  Railroad  Company  et  al.,  Appellants. 

Lang  Idand  L,  db  T,  Co,  y.  L.  I.  City  <fc  N,  JR.  R,  O.,  86  App.  Diy.  36, 
affirmed. 
(Argued  March  24.  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  13,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict 

L  li.  Oeland^  Vcm  Veckten  VeedeVy  William  E.  StewoH  and 
George  F,  Uickey  for  appellants. 

MeVoin  G.  PaUiser^  Roger  S.  Baldwin  and  William  M. 
Ingraham  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Cullen,  JJ. 


John  Walsh,  Kespondent,  v.  New  York  and  Queens  County 
Railway  Company,  Appellant. 

Walsh  V.  New  York  dt  Que&ru  Co,  By,  Co,,  80  App.  Div.  816,  affirmed. 
(Argued  March  24,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  ^he  second  judicial  department,  entered 
March  J6,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered^  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

L  li,  Oelaridy  Van  Vechten  Veeder  and  WiUia/m  E,  Stewart 
for  appellant. 

/SI  S.  Whitehouse  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Haight,  Martin  and  Cul- 
len, JJ.     Dissenting :  Parker,  Ch.  J.,  and  Gray,  J. 


MEMORANDA.  689 

Thomas    P.   Payne,   Respondent,    v.  John    T.   Williams, 

Appellant. 

Ptiyne  v.  WiUiams,  88  App.  Div.  888,  affirmed. 
(Submitted  March  24,  1904;  decided  April  8, 1904.) 

Appeal  from  a  judgment  of  the  Appellato  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
1,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Richard  T.  Chreene  for  appellant. 

Jacob  Marks  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Cli.    J.,    Gray,   O'Brien,  Bartlett, 
Haioht,  Martin  and  Cdllen,  J  J. 


Denis  Maher,  Appellant  and  Respondent,  ^.  Home  Insur- 
ance Company  of  New  York,  Respondent  and  Appellant. 

Maker  v.  Home  Ins.  Co,,  76  App.  Div.  622,  affirmed. 
(Argued  March  24,  1904;  decided  April  8,  1904.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department,  entered 
January  16,  1903,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury  and  directing  judgment  for 
plaintiff  in  a  specified  sum. 

Louis  Silherman  for  plaintiff,  appellant  and  respondent. 

Franklin  M.  Dandher  for  defendant,  respondent  and 
appellant. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur;  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight  and 
Martin,  JJ.     Dissenting :  O'Brien  and  Cullen,  JJ. 


590  MEMORANDA. 

William  Bebbebich,  Respondent,  v,  Sybacube  Rapid 
Tbansit  Railway  Company,  Appellant. 

Berberich  y.  Syracuse  R.  Tr.  Ry.  Co.,  84  App.  Div.  682,  affirmed. 
(Argued  March  25, 1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department^  entered 
May  14,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  E,  Spencer  for  appellant. 

Frank  C.  Sargent  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parkeb,   Ch.   J.,    Gray,    O'Bbien,    Babtlbtt, 
Haight,  Martin  and  Cullen,  JJ. 


Geoboe  E.  Cobwin,  Respondent,  v.  Ebie  Railboad  Company, 

Appellant. 

Cor%tdn  v.  Erie  R.  R.  Co.,  84  App.  Div.  556,  affirmed. 
(Argued  March  25,  1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  13,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Tenii. 

Henry  Bacon^  John  J,  Beaitie  and  Joseph  Merritt  for 
appellant. 

John  G.  R,  Taylor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabkeb,   Ch.   J.,    Gbay,    O'Bbien,    Babtlett, 
Haight,  Martin  and  Cullen,  JJ. 


MEMORANDA.  5&1 

Patiuok  Little,  Appellant,  v.   Third  Avenub  Railroad 
CoMPANr,  Respondent. 

Little  V.  Third  Ave,  R.  R.  Co.,  88  App.  Div.  830,  affirmed. 
(Argued  March  25, 1904;  decided  April  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
12,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term. 

Jacob  Fromme  for  appellant. 

Charles  F.  Brown^  Bayard  H,  Ames  and  Henry  A.  Rob- 
inson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.    J.,    Gray,   O'Brien,   Bartlett, 
IIaight,  Martin  and  Cullen,  JJ. 


Catherine  C.  K.  Hagan,  Appellant,  v.  Sidney  Ward,  Indi- 
vidually and  as  Executor  of  Anna  Sutherland,  Deceased, 
et  al..  Respondents. 

(Submitted  April  4,  1904;  decided  April  8,  1904.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
178K  Y.  560.)" 


Enos  N.  Taft,  as  Assignee  in  Bankruptcy  of  George  Rikbr, 
Respondent,  v.  William  McCarty  Little,  Individually 
and  as  Executor  of  Augusta  MoCarty  Little,  Deceased, 
Appellant. 

(Submitted  April  4,  1904;  decided  April  8,  1904.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
178  N.  Y.  127.) 


592  MEMOKANDA. 

The  People  of  the  State  of  New  Yoek  ex  rel.  Commis- 
sioner OF  Public  CnABinEs  of  the  City  of  New  York, 
Respondent,  v.  Allan  P.  Thompson,  Appellant. 

People  ex  rel.  Comr.  PuUic  CItarities,  etc.,  v.   Thompson,  87  App.  Div. 
688,  affirmed. 
(Argued  March  ^8,  1004;  decided  April  26,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered 
November  20,  1903,  which  affirmed  an  order  of  the  Court  of 
General  Sessions  of  the  city  of  New  York  modifying  and 
affirming  as  modified  an  order  of  a  city  magistrate  adjudging 
defendant  to  be  a  disorderly  person. 

Alexander  Moseiithal  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Herman  Steifel  of  counsel),  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
Concur:  Parker,    Cli.    J.,    Gray,    Bartlett,    Haioht, 
Martin,  Vann  and  Werner,  JJ. 


William  F.  Clark,  as  Executor  of  Thomas  Sutton,  Deceased, 
Appellant,  v.  Bronson  Rumsey  et  al..  Respondents, 
Impleaded  with  Otliers. 

Clark  V.  Rumeey,  59  App.  Div.  485,  appeal  dismissed. 
(Argued  March  28.  1904;  decided  April  26, 1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  27,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without  a 
jury  and  granting  a  new  trial. 

John  B.  Pound  for  appellant. 

Ansley  Wilcox  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur :    Parker,    Ch.    J.,    Gray,    Bartlett,    Haight, 
Martin,  Vann  and  Werner,  JJ. 


MEMORANDA.  593 

Brooklyn  Hills  Improvembnt  Company,  Appellant,  v. 
New  York  and  Rookaway  Beaoh  Railway  Company, 
Respondent. 

Brooklyn  Hills  Impr,  Co,  v.  ilT.  7.  <fc  B.  B,  By,  Co.,  80  App.  Div.  508, 
affirmed. 

(Argued  March  29,  1904;  decided  April  26.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  6, 1903,  affirming  a  judgment  for  costs  in  favor  of  defend- 
ant, entered  upon  a  verdict  for*  nominal  damages  in  favor 
of  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial. 

John  H,  Carwvn  for  appellant. 

Edward  M,  Shepa/rdj  Joseph  F.  Kecmy  and  William  J. 
KeUy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Gray,  Bartlett,  Haight,  Martin,  Vann  and 
Werner,  J  J.     Not  voting:  Parker,  Ch.  J. 


Brooklyn  and  Rookaway  Beach  Railroad  Company,  Appel- 
lant, V.  Long  Island  Railroad  Company  et  al..  Respondents. 

Brooklyn  <fc  B,  B.  B,  B.  Co,  v.  L,  I,  B,  B,  Co,,  72  App.  Dlv.  496,  appeal 
dismissed. 

(Argued  March  29,  1904;  decided  April  26,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  29,  1902,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

At^tcstue    Van   Wyck^   Oeorge  W,  Wingate  and   Charles 
W.  Churchy  Jr.,  for  appellant. 

JEdwardM.  Shepard  axid  Joseph  F,  Kea/ny  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 
38 


594  MEMORANDA. 

James  Forsyth,  Appellant,  v.  John  C.  Gattntlbtt,  Indi- 
vidually and  as  Trustee  for  Maby  C.  Gauntijctt  at  aL, 
Respondent,  Impleaded  with  Others. 

Forsyth  v.  Gauntlett,  79  App.  Div.  642,  affirmed. 
(Argued  March  80.  1904;  decided  April  26.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
February  9,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

M.  S.  Lynch  for  appellant. 

William  NeUon  Noble  for  respondent. 

Judgment  aifirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  FTaight,  Mar- 
tin, Vann  and  Werner,  JJ. 


Moses  Tanenbaum,  Respondent,  t^.  Samuel  Eiseman  et  ah, 

Appellants. 

Moses  Tanenbaum,  Bespondent,  v.  Abraham  Levy  et  al.. 

Appellants. 

Tam'nbaum  y.  Eiseman,   88  App.    Div.  689,  affirmed;  Tanenbaum  r 
Levy,  88  App.  Div.  819,  affirmed. 
(Argued  March  80, 1904;  decided  April  26,  1904.) 

Appeal  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  4,  1903,  modifying  and  affirming  as  modified  judgments 
in  favor  of  plaintiff  entered  upon  verdicts  directed  by  the 
court  and  affirming  orders  denying  motions  for  new  trials. 

A,  Blumenstiel  for  appellants. 

Ernest  Hall  and  Mayer  Z.  Halff  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  J  J. 


MEMORANDA.  595 

Eagle  Iron  Works,   Respondent,   v.   Thomas  M.  Faj^ley, 

Appellant. 

Eagle  Iron  Works  v.  Fb^Uy,  88  App.  Div.  82,  affirmed. 
(Argued  March  80,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  3,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

I^aul  Eugene  Jones  for  appellant. 

/.  N.  Sievw7*ight  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, V^NK  and  Werner,  JJ. 


Joseph  Priest,  Respondent,  v.  Valentine  Gumprecht  et  al., 
Appellants,  Impleaded  with  Others. 

Priest  V.  Oumpredit,  81  App.  Div.  681,  affirmed. 
(Argued  March  80,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  11,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Wayland  E.  Benjamin  for  appellants. 

Charles  A,  Decker  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Mar- 
tin, Vann  and  Werner,  JJ. 


596  MEMORANDA. 

WirxiAM  B.  Bell,  Bespondent,  v.  Jaoob  Manheih  et  aL^ 

Appellants. 

Bell  y.  Manheim,  84  A.pp.  Div.  641,  affirmed. 
(Argued  March  81,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  iirst  judicial  department,  entered  June 
10,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Jiicob  Manheim  for  appellants. 

Alfred  H.  Bunnell  for  respondent 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:  Pabkbb,    Ch.     J.,    Gray,    BARTLXTTy    Haioht, 
Martin,  Vann  and  Werner,  JJ. 


Edward  D.  Farrell,  Bespondent,  v.  Manhattan  Bailwat 
Company  et  al.,  Appellants. 

FarrOl  v.  Manhattan  By.  Oo,,  88  App.  Div.  893,  affirmed. 
(Argued  March  81,  1904;  decided  April  26.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  Majr 
25,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

SherriU  Babcoch^  Jvlien^  T.  Dames  and  Charles  A. 
Gardiner  for  appellants. 

Edwin  M,  Felt  and  Leo  C,  Dessar  for  respondent* 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,    Ch.    J.,    Gray,    Bartlbtt,    Haioht^ 
Martin,  Vann  and  Werner,  JJ. 


MEMOKANDA.  597 


William  Hiltz,  Kespondent,  v.  Caleb  U.  Fowler,  Appellant. 

ffiUz  y.  FowUr,  88  App.  Div.  684,  affirmed. 
(Argued  March  81,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1903,  affirming  a  judgment  of  the  Westchester 
County  Court  in  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial. 

WiUicmi  Riley  for  appellant. 

Cha/rlea  A.  Van  Auken  and  Willicmh  8.  Beers  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkee,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin, Vann  and  Werner,  JJ. 


David  H.  Morgan  et  al.,  Respondents,  v.  The  Merchants' 
Co-oPBRATivB  Fire  Insuranoe  Association  of  Central 
New  York,  Appellant. 

Morgan  v.  Merehanttf  Go-op,  F.  Ins,  Amn,,  70  App.  Div.  638,  affirmed. 
(Argued  April  4,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  29,  1902,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

J,  W.  RayhiU  for  appellant 

P,  G.  J.  De  Angelie  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Parker,   Ch.   J.,   O'Brien,  Bartlett,  Haight, 
Vann,  Cullbn  and  Werner,  JJ. 
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Eatherine  Corooban  Herne,  Individually  and  as  Executrix 
of  James  A.  Herne,  Deceased,  Respondent,  v.  Theodorb 
A.  Liebler  et  al.,  Composing  the  Finn  of  Liebler  and 
Company,  Appellants. 

Herne  v.  Liebler,  84  App.  Div.  641.  affirmed. 
(Argued  April  4,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment,  entered  June  1 1,  1903,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  an  order  of  Special 
Term  granting  an  injunction  restraining  defendants  from  pro- 
ducing a  certain  play. 

Howe  <b  Ilurnmd  for  appellants. 
Max  D,  Josephson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Vann,  Cullen  and  Werner,  JJ. 


Katherine  Corcoran  Herne,  Individually  and  as  Executrix 
of  James  A.  Herne,  Deceased,  Respondent,  v.  Theodorb 
A.  Liebler  et  al..  Composing  the  Firm  of  Liebleb  and 
Company,  Appellants. 

Herne  v.  Liebler,  84  App.  Div.  641,  affirmed. 
(Argued  April  4,  1904;  decided  April  26.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
11,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Howe  cfe  Iliimrnel  for  appellants. 

Max  D,  Josephson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Pabkeb,  Ch.  J.,  O'Bbien,  Babtlett,  Haioht, 
Vann,  Cullen  and  Webnee,  JJ. 
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Masy    a.  Chisholm,   KeBpondent,  v,  Habry  L.   Toplitz, 

Appellant; 

Chiaolm  v.  Taplitz,  82  App.  Div.  846.  affirmed. 
(Argued  April  4,  1904;  decided  April  26,  1004.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered  May 
18,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

Richard  L,  Sweezy  for  appellant. 

William  IT.  Van  Benschoeten  and  John  M.  Bowers  for 
respondent. 

Judgment  affirmed,  with  coste,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Cullen 
and  Werner,  JJ.     Not  voting :  O'Brien,  J. 


liAvius  F.  Bristol,  Respondent,  -y.  Eugene  W.  Mentb  et  ah, 

Appellants. 

BruM  v.  Mervte,  79  App.  Div.  67,  affirmed. 
(Argued  April  5,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  11,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Deam,  Emery  and  Frederic  B.  KeUogg  ior  appellants. 

William  D,  Sawyer  and  Henry  P,  Drigga  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,    O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.     Dissenting :  Haight  and  Cullen,  J  J. 
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KoBEBT  SoHLiMBAOH,  Respondent,  v.  Donald  MoLbav^ 
Appellant. 

Sehlimbach  v.  McLean,  88  App.  Div.  167,  affirmed. 
(Argued  April  6,  1904;  decided  April  26,  1904.) 

Appbal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  5,  1903,  aiBrming  a  judgment  in  favor  of  plaintifE 
entered  upon  the  report  of  a  referee. 

Albert  Ritchie  for  appellant. 

Lueixi8  Z.  Gilbert  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkeb,   Ch.  J.,  O'Bbibk,  Bartlbtt,  HaiohTp 
Vann,  Cullen  and  Webnbb,  JJ. 


Gbobge  E.  Bingham,  Respondent,  v.  Albbbt  B.  Hendbix 
et  al.,  Appellants,  Impleaded  with  Another. 

Bingham  v.  Hendrix,  79  App.  Div.  644,  affirmed. 
(Argued  April  7,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  19,  1903,  affirming  a  judjgment  of  the  Monroe 
County  Court  in  favor  of  plaintiff  Entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

William  W.  Webb  for  appellants. 
John  H,  Hopkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabkeb,  Ch.  J.,  Babtlbtt,  Haight,  Vakn,  C01> 
LBN  and  Wbbneb,  J  J.     Not  voting:  O'Bbien,  J. 
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Emasuel  Bboniteb,  Appellant,  v.  Bebt  Fullkb  et  aL, 
Eespondentfiu 

Bronner  v.  FuUer,  79  App.  Div.  646,  affirmed. 
(Argued  April  7,  1904;  decided  April  2%,  1904.) 

Appeal  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  6,  1903,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term» 

^rank  Sapkins  for  appellant. 

V.  K,  KeUogg  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabker,  Ch.  J.,  O'Bsisn,  Babtlett,  Haioht^ 
Vann,  Cullen  and  Webnee,  J  J. 


Edwabd  R.  Poersohee,  Respondent,  v.  Pbiup  HoBowm 
et  al.,  Appellants. 

Poenehke  v.  Horomtz,  84  App.  Div.  448,  affirmed. 
(Submitted  April  7,  1904;  decided  April  26,  1904) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
21, 1903,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Jacob  Manheim  for  appellants. 

William  JS.  Hill  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Pabker,  Ch.  J.,  O^Bbien,  Babtlett,  Haioht^ 
Vann,  Cullen  and  Webneb,  JJ. 
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William  Coverly  et  al.,  Appellants,  v.  Terminal  Wab»- 
HOUSE  Company,  Respondent. 

Caterlji  v.  Terminal  Warehouse  Co.,  85  App.  Div.  488,  affirmed. 
(Argued  April  8,  1904;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  lirst  judicial  department,  entered  July 
29,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court. 

WaUace  MacFarlcme  and  Everett  Masien  for  appellants. 

John  M,  Bowers  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Bartlett,  Haioht, 
Vann,  Cullen  and  Werner,  JJ. 


William  Murray,  et  al.,  Respondents,  v.  Walter  T. 
Miller  et  al..  Appellants. 

Murray  v.  Miller,  86  App.  Div.  628,  affirmed. 
(Argued  April  6,  1904 ;  decided  April  26,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
23,  1903,  in  favor  of  plaintiffs  upon  the  submission  of  a  con- 
troversy under  section  1279  of  the  Code  of  Civil  Procedure. 

Augustus  C.  Browriy  for  appellants. 

Benjamin  N.  Cardozo  and  Moses  Esherg  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  in  Murray  v. 
Miller,  178  N.  Y.  316). 

Concur :  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Uaight,' 
Vann  and  Cullen  JJ. 
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Georob  K1R8OP,   Jr.,   Respondent,   v.   The   Mutual  Life 
Insurance  Company,  Appellant. 

Kiraop  v.  Mutual  Life  In*.  Co,,  87  App.  Div.  170,  appeiil  dismissed. 
(Argue<l  April  27,  1904;  decided  April  28,  19C4.; 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  6,  1903,  which  reversed  an  order  of  Special 
Term  granting  a  motion  to  interplead  a  claimant  of  the  pro- 
ceeds of  a  poHcy  of  life  insurance  issued  by  the  defendant. 

Charles  K  Hotchkiss,  Julien  T,  Dames  and  GcMrrard 
Glenn  for  appellant. 

Benjamin  E,  De  Groot  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur :   Parker,    Ch. .  J.,   Oray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


Mutual  Life  Insurance  Company  of  New  York,  Respondent, 
V.  Frank  P.  Crouch  et  al..  Appellants. 

Mutual  Life  Ins.  Co.  v.  Crauch,  90  App.  Div.  610,  appeal  dismissed. 
(Submitted  April  26,  1904;  decided  April  28,  1904.) 

ManoN  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  January  7,  1904,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  an  Equity  Term. 

The  motion  was  made  upon  the  grounds  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal,  the  decis- 
ion of  the  Appellate  Division  having  been  unanimous,  there 
being  no  question  of  law  to  be  reviewed,  the  exceptions  being 
frivolous  and  the  appeal  taken  for  the  purpose  of  delay 
only. 
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Heavy  G.  Dwnforth  for  motion. 

HoTdce  O,  Pierce  opposed. 

Motion  granted  and  appeal  disiniased,  with  costs  and  ten 
dollars  costs  of  motion. 


Charles  M.  Wabneb,  Bespondent,  v.  Louis  Housb,  Appellant, 
Impleaded  with  Others. 

Warner  v.  Hovse^  90  App.  Div.  611,  appeal  dismissed. 
(Argued  April  25, 1904;  decided  April  28, 1904,) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  de|>art- 
ment,  made  January  5,  1904,  which  affirmed. an  order  of  a 
Trial  Term  setting  abide  a  verdict  in  favor  of  defendant  and 
granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  order 
appealed  from  was  not  appealable  to  the  Oourt  of  Appeals. 

Alexa/nder  H.  Gowie  for  motioii. 

GosteUo^  Welch  <&  Gostello  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


In  the  Matter  of  the  Accounting  of  William  H.  B.  Totten, 
as  Administrator  of  the  Estate  of  Fanny  A.  Lattan, 
Deceased,  Appellant. 

Adblbnb  Van  Nbss  et  al.,  Appellants;  Emilb  R.  Lattan, 

"Respondent. 

Repori^ed  below,  89  App.  Div.  368. 

(Argued  April  25.  1904;  decided  April  28,  1904.) 

MonoN  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, made  December  30,  1903,  which  reversed  a  decree  of 
the  Kings  County  Surrogate's  Court  rejecting  claims  of  the 
respondent  herein  against  the  estate  of  Fannv  A.  Lattan^ 
deceased. 


MEMOKANDA.  605 

The  motion  was  made  upon  the  gronnds  that  there  were  no 
qnestions  involved  which  the  Court  of  Appeals  could  review, 
the  appeal  being  frivolous  and  taken  for  delay  only. 

R.  L.  Maynard  for  motion. 

Benjamin  F.  Tracy  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Gbobgb  T.  Maxwell,  Bespondent,  v,  Jaices  E.  Whitakbb, 
Appellant,  and  Habbt  B.  Holldts  et  aL,  Bespondents. 

Reported  below,  90  App.  Div.  606. 

(Argued  April  25,  1904;  decided  April  28,  1904.) 

Motion  to  dismiss  an  appeal  from  a  judgment- of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  19, 1904,  affirming  a  judgment  in  favor 
of  plaintiff  and  defendants  respondents  entered  upon  the 
report  of  a  referee. 

The  motion  was  made  upon  the  grounds  that  the  decision 
of  the  Appellate  Division  was  unanimous  and  there  were  no 
questions  of  law  involved  requiring  review  by  the  Court  of 
Appeals. 

Eustace  Conway  for  motion. 

W.  C.  Prime  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Edward  J.  De  Coppet  et  al.,  as  Executors  of  Ernest  F. 
Walton,  Deceased,  Respondents,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company  et  al., 
Appellants. 

De  Coppei  v.  K  F.  C.  A  H.  R.  R,  R.  Co.,  88  App,  Div.  615,  reversed. 
(Argued  April  26,  1904;  decided  May  8,  1904.) 

Appeal  from  so  much  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
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ment,  entered  Noveml^er  24,  1903,  as  affirms  that  part  of  a 
judgment  in  f:ivor  of  plaintiffs  which  inciades  an  additional 
allowance  of  $2,000  to  the  plaintiffs'  attorney. 

John  F.  Brennan  and  Charles  C.  Paulding  for  appellants. 

Willard  Parker  Butler  and  Edwin  T,  Rice  for  respondents. 

Judgment,  so  far  as  appealed  from,  reversed,  with  costs,  on 
opinion  in  Standard  Trust  Co.  v.  N,  Y,  C.  dk  H,  R.  R.  R. 
Co.  (178  N.  Y.  407). 

Concur:  Parker,  Oh.  J.,  O'Brien,  BARTLErr,  Vann  and 
Werner,  J  J.     Not  sitting :  Gray,  J. 


In  the  Matter  of  the  Application  of  Edward  L.  Norton 
et  al.,  as  Administrators  of  the  Estate  of  George  F.  Gil- 
man,  Deceased,  Respondents,  for  Leave  to  Compromise  a 
Claim  Against  the  Estate. 

Caroline  G.  Redinoton,  Appellant 

Matter  of  Oilman,  92  App.  Div.  463,  affirmed. 
(Argued  April  26,  1904;  decided  May  8,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  March 
15,  1904,  which  aflSrmed  an  order  of  the  New  York  County 
Surrogate's  Court  permitting  the  compromise  of  a  claim 
against  the  estate  of  George  F.  Gilman,  deceased. 

Raphael  J,  Moses  for  appellant. 

John  J,  Crawford^  Lincoln  McCorm/ick  and  T,  S, 
Ormiston  for  respondents. 

Per  Curiam.  We  approve  of  the  opinion  below  in  so  far 
as  it  holds  that  tlie  surrogate  had  jurisdiction  to  authorize  the 
administrators  to  compromise  the  claim  of  Hall  against  the 
estate.  As  to  the  wisdom  of  authorizing  a  compromise  that 
involves  a  discretion  of  the  court  below  which  we  have  no 
power  to  review. 

Order  affirmed,  with  costs. 

Concur :  Parkeb,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vanh 
and  Werner,' JJ.     Not  voting::  O'Brien.  J. 
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Geobob  E.  Cobwin,  Respondent,  v.  Erie  Railroad  CompanT| 

Appellant. 

(Submitted  April  25,  1904;  decided  May  8,  1904.) 

Motion    for   reargnment   denied,  with    ten  dollars  costs. 
(See  178  N.  Y.  690.) 

Florence  S.  Leeds,  Respondent,  v.  New  York  Telephone 
Company,  Appellant. 

(Submitted  April  25,  1904;  decided  May  8, 1904.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.    (See 
178  K  Y.  118.) 


George  T.  Jones,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

(Submitted  April  25.  1904;  decided  May  8,  1904.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
178  N.  Y.  45.) 

The  Blumenberg  Press,  Appellart,  v.  Mutual  Mercantile 
Agency,  Respondent. 

(Submitted  April  25,  1904;  decided  May  8,  1904.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.     (See 
177  N.  Y.  362.) 

Sarah  J.  Turner  et  al.,  as  Committee  of  Warren  Mather, 
an  Incompetent  Person,  Appellants,  v.  Nicholas  Pender- 
GAST  et  hL,  as  Administrators  of  the  Estate  of  Charles  W. 
Mather,  Deceased,  et  al..  Respondents. 

Reported  below.  86  App.  Div.  172. 

(Argued  April  25,  1904;  decided  May  8.  1904.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
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department,  entered  July  23,  1903,  affirming  a  judgment  in 
-  favor  of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  decision 
of  the  Appellate  Division  was  unanimous  and  that  there  were 
no  questions  of  law  to  review,  the  exceptions  being  frivolous. 

S.  M.  Linddey  for  motion. 

Willicmi  Toumaend  opposed. 

Motion  denied,  without  costs. 


The  Pboplb  of  the  State  of  New   YoitK,  Appellant,  «• 
DoMiNioo  Calabub,  Respondent. 

Reported  below,  91  App.  Div.  529. 

(Argued  Apnl  25,  1904;  decided  May  8,  1904.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  11,  1904,  which  reversed  a  judgment  of 
the  Kings  County  Court  entered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  assault  in  the  first  degree  and 
granted  a  new  trial. 

The  motion  was  made  upon  the  gix)unds  that  the  Appellate 
Division  reversed  the  judgment  of  conviction  as  a  matter  of 
discretion  and  that,  therefore,  no  questions  of  law  are  pre- 
sented which  the  Court  of  Appeals  has  jorisdiction  to 
review. 

Francis  L.  Corrao  for  motion. 

John  F.  CUrk,  Dist/rict  Attorney  {Babert  H.  Bay  of 

counsel),  opposed. 

Motion  denied. 
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The  People  of  the  State  of  New  York  ex  rel.  Manhattan 
Life  Insurance  Company,  Appellant,  v,  James  L.  Wells 
et  al.,  as  Commissioners  of  Taxes  and  Assessments  of  the 
Citj  of  New  York,  Respondents. 

Bsaple  ex  rel,  Manhattan  L,  Ins.  Co.  v.  Welle,  91  App.  Div.  44,  affirmed. 
(Argued  April  25,  1904;  decided  May  10,  1904.)   ' 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  11,  1904,  which  affirmed  an  order  of  Special  Term 
quashing  a  writ  of  certiorari  to  review  an  assessment  upon 
real  property  of  relator. 

Benjami/n  F.  Tracy  and  M,  F,  Nemlle  for  appellant. 

John  J.  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  David  Rumsey  of  counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 

Concur :  Gray,  Haight,  Vann  and  Werner,  JJ.  Dis- 
senting: Parker,  Ch.  J.,  and  Bartlett,  J.  Not  voting: 
O'Brien,  J. 

The  People  of  the  State  of  New  York  ex  rel.  The  Mis- 
sionary Sisters  of  the  Third  Order  of  St.  Francis, 
Respondent,  v.  John  Reilly  et  al.,  as  Assessora  of  the 
Town  of  Highlands,  Appellants. 

People  ex  rel.  Miesionar  /  Stetera  v.  Reilly,  85  App.  Div.  71,  affirmed. 
(Argued  April  25.  1904;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
September  28,  1903,  which  affirmed  orders  of  Special  Term 
vacating  assessments  for  taxation  of  real  property  of  relator. 

William  Vanamee  for  appellants. 

Michael  J,  Scanlan  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 

Concur:    Parker,   Ch.   J.,   Gray,    O'Brien,    Babtlbtt, 

Haight,  Vanx  and  Werner,  JJ. 
39 
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Philip  Stbombebg,  liespondent,  v.  The  Tbibunb  AssociatioKj 

Appellant. 

Stromberg  v.  Tribune  Association,  88  App.  Div.  689,  affirmed. 
(Argued  April  25,  1904;  decided  May  10,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  18,  1903,  which  affirmed  an  inter 
locutory  judgment  of  Special  Term  overruling  a  demurrer  to 
the  complaint. 

The  following  question  was  certified  :  "  Does  the  amended 
complaint  in  this  action  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  plaintiff  herein,  against  the  defend- 
ant herein  ?  " 

Henry  W.  Sachett  for  appellant. 
Max  D,  Steuer  for  respondent. 

Question  certified  answered  in  the  affirmative,  and  inter- 
locutory judgment  affirmed,  with  costs,  with  leave  to  defend- 
ant to  answer  within  twenty  days,  on  opinion  of  Inoraham,  J., 
below. 

Concur:  Gray,  O'Brien,  Vann  and  Werner,  J  J.  Dis- 
senting: Parker,  Ch.  J.,  Bartlett  and  Haight,  J  J. 


In  the  Matter  of  the  Accounting  of  Victor  K.  MoElhent, 
Jr.,  as  Assignee  of  E.  L.  Goodsell  Company,  Appellant. 

Brown  Brothers  and  Company,  Respondent. 

Matter  of  McEUieny,  91  App.  Div.  131,  affirmed. 
(Argued  April  26,  1904;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 18,  1904,  which  reversed  an  order  of  Special  Term  con- 
firming  the  report  of  a  referee  disallowing  a  claim  of  the 
respondent  herein. 
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WillicMn  M.  Bennett  for  appellant. 

WiUard    Parker    Butler    and    Samford    Robinson    ior 
respondent. 

Order  aflSrmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.   J.,   Gray,    O'Bribn,    Bartlbtt, 
Haioht,  Vann  and  Werner,  JJ. 


Hudson  River  Water  Power  Company,  Appellant,  v.  Glens 
Falls  Gas  and  Eleotrio  Light  Company,  Respondent, 
Impleaded  with  Another. 

ffudaon  Biwr  TT.  P.  Co.  v.  Glens  Falls  Gas  d  E,  Z.  Co.,  90  App.  Div. 
518,  affirmed. 
(Argued  April  26,  1904;  decided  May  10,  1904.) 

Appeal,  by  permission,  from  a  judgment  entered  February 
3,  1904,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  which 
reverred  an  interlocutory  judgment  of  Special  Term  sus- 
taining a  demurrer  to  a  counterclaim  and  overruled  said 
demurrer. 

The  following  question  was  certified  :  "  Does  the  counter- 
claim set  forth  in  the  amended  answer  of  the  defendant  Glens 
Falls  Gas  and  Electric  Light  Company  state  facts  sufficient  to 
constitute  a  cause  of  action  ? " 

Richard  LockJiart  Hand  and  Henry  W,  Williams  for 
appellant. 

Howard  Taylor  for  respondent. 

Question  certified  answered  in  the  affirmative  and  interlocu- 
tory judgment  affirmed,  with  costs,  with  leave  to  serve  reply 
within  twenty  days ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  Haight,  Yann  and  Wer- 
ner, JJ.     Dissenting :  O'Brien  and  Bartlett,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  David  Day, 
Appellant,  v.  Francis  V.  Greene,  as  Police  Commifisioner 
of  the  City  of  New  York,  et  ah,  Respondents. 

People  ex  rel.  Day  v.  Greene,  90  App.  Div.  606,  affirmed. 
(Submitted  April  '^6,  1904;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  liret  judicial  department,  entered  Janu- 
ary 14,  1904,  which  dismissed  a  writ  of  certiorari  to  review 
the  proceedings  of  the  defendants  in  dismissing  the  relator 
from  the  police  force  of  the  city  of  New  York  and  affirmed 
such  proceedings. 

Robert  Z.  Redfield  for  appellant. 

John  J.  Delwiiy^  Corporation  Counsel  {Theodore  ConnoVy 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.    J.,    Gray,   O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Accounting  of  Thomas  A.  Maitland,  as 
Trustee  under  the  Will  of  Sarah  Parish  Dillon,  Deceased, 
Appellant. 

Charles  Beattie  et  al.,  Respondents. 

Matter  of  Maitland,  81  App.  Div.  633,  affirmed. 
(Argued  April  26,  1904;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  April  6, 
1903,  which  modified  and  affirmed  as  modified  a  decree  of  the 
New  York  County  Surrogate's  Court  passing  the  accounts  of 
Thomas  A.  Maitland,  as  trustee  under  the  will  of  Sarah  Parish 
Dillon,  deceased. 
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Judson  S.   Zarod&n,  Paul   N.   Tui^er   and   J.  Edward 
Ackley  for  appellant. 

Alhert  Stickney^  Charles  L  McBurney^  Edward  D,  G^Brien^ 
J,  Allison  Kelly  and  Charles  M.  Uotiffh  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Parker,   Ch.    J.,    Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Patrick 
Cox,  Appellant,  v.  Francis  V.  Greene,  as  Police  Commis- 
sioner pf  the  City  of  New  York,  Respondent. 

Pe^le  ex  rd.  Cox  v.  Greene,  89  App.  Div.  618,  affirmed. 
(Submitted  April  36,  1904 ;  decided  May  10,  1904.) 

Appeal  from  an  order  of  the  Appellate  Diviision  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Decem- 
ber 11,  1903,  which  dismissed  a  writ  of  certiorari  to  review 
the  proceedings  of  the  defendant  in  dismissing  the  relator 
from  the  police  force  of  the  city  of  New  York  and  affirmed 
such  proceedings. 

Charles  Z.  Hoffman  and  Henry  A.  Eri^man  for  appellant. 

John  J.  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Earley  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vanx  and  Werner,  JJ. 

In  the  Matter  of  the  Accounting  of  Alfred  E.  Goetz  ot  al., 
as  Executors  and  Trustees  under  the  Will  of  Ignace  Goetz, 
Deceased,  Respondents. 

Alfred  E.  Goetz  et  al..  Appellants. 

Matter  of  Ooetz,  87  App.  Div.  631,  affirmed. 
(Argued  April  26,  1904;  decided  May  10.  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme   Court   in   the   first   judicial   department,    entered 
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November  12,  1903,  which  affirmed  a  decree  of  "the  New 
York  County  Surrogate's  Court  settling  the  accounts  of  the 
executors  and  trustees  herein. 

Thomas  F,  Byrne  for  appellants. 

William  H.  Hamilton  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Gkay,  O'Brien,  Bartlett,  Haioht,  Vann  and 
Werner,  J  J.     Not  voting  :  Parker,  Ch.  J. 


Frederioa  Studeman,  Appellant,  ^.  John  George  Beckbb, 

Respondent. 

Studeman  v.  Becker,  90  App.  Div.  612,  appeal  dismissed. 
(Submitted  May  2,  1904;  decided  May  10,  1904.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  January  28,  1904,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to  amend  a  judgment. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
unauthorized. 

Elton  D.  Warner  for  motion. 

Thomas  IL  Larhiiis  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Paul  Herman,  Appellant,  -y.  John  L.  Danikls,  Respondent. 

Herman  v.  Daniels  93  App.  Div.  612,  appeal  dismissed. 
(Submitted  May  2,  1904;  decided  May  10,  1904.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  13,  1904,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term. 
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The  motion  was  made  upon  the  grounds  tliat  the  findings 
of  fact  were  unanimously  affirmed  by  the  Appellate  Division 
and  there  was  no  question  of  law  involved  of  suflicient  doubt 
as  to  require  its  review  by  the  Court  of  Appeals. 

George  S.  Daniels  for  motion. 

Ilerbert  J,  Ilindes  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


The  People  of  the  State  of  New  York  ex  rel.  Robert 
Leffertsj  Respondent,  v,  George  B.  MoClkllan  et  al., 
Composing  tlie  Board  of  Estimate  and  Apportionment  of 
the  City  of  New  York,  Appellants. 

People  ex  rel.  Tjefferts  v.  McClellan,  93  App.  Div.  614,  aflarmed. 
(Argued  April  27,  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  19,  1904,  which  affirmed  an  order  of  Special  Terra 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to  com- 
pel defendants  to  act  on  a  resolution  for  a  local  improvement. 

John  J,  Delamj^  Corporation  Counsel  {Ja7rves  D,  BeU  of 
counsel),  for  appellants. 

George  E.  Waldo  and  De  Witt  V.  D,  Heilley  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Pakkkr,   Cli.   J.,   Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 
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In  the  Matter  of  the  Application  of  John  Giles  Ford,  Appel- 
lant, for  a  Peremptory  "Writ  of  Mandamus  against  The 
Board  of  Supervisors  of  Delaware  County,  Respondent. 

Matter  of  Ford  v.  Supermsors  Delaware  Co.,  92  App.  Div.  119,  appeal 
dismissed. 
(Argued  April  27.  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  iu  the  tliird  judicial  department,  entered 
March  21,  1904,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamas  to 
compel  defendant  to  audit  a  claim  of  relator. 

Charles  L,  Pashley  for  appellant. 

George  A.  Fisher  for  respondent. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   Gray,    O'Brien,    Baetleit, 
Haight,  Vann  and  Werner,  JJ. 


Daniel  V.  Arthur,  Respondent,  v,  Henry   B.  Sire, 
Appellant. 

Arthur  V.  Sire,  87  App.  Div.  633,  appeal  dismissed. 
(Submitted  April  27.  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  2,  1903,  which  affirmed  an  order  of  Special  Term 
made  pursuant  to  section  1947  of  the  Code  of  Civil  Procedure. 

Franklin  Bien  for  appellant. 

William  A.  Keener  and  Leon  Laski  for  respondent. 

Appeal  dismissed  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,   Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  John  J.  Daly, 
Appellant,  v.  Francis  Y.  Greene,  as  Police  Commissioner 
of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Daly  v.  Greene,  91  App.  Div.  58,  affirmed. 
(Argued  April  27,  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 13,  1904,  wliich  dismissed  a  writ  of  certiorari  to  review 
the  proceedings  of  the  defendant  in  reducing  the  relator  from 
the  grade  of  detective  sergeant  to  that  of  patrolman  in  the 
police  department  of  the  city  of  New  York  and  affirmed  such 
proceedings. 

William  O.  De  Witt  and  Jarnes  F.  Lynch  for  appellant. 

John  •/.  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :    Parker,   Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Frederick  St.  John,  Appellant. 

People  V.  St.  John,  89  App.  Div.  617,  affirmed. 
(Argued  April  28,  1904;  decided  IVIay  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17, 1903,  overruling  defendant's  exceptions,  ordered 
to  be  heard  in  the  first  instance  by  the  Appellate  Division, 
denying  a  motion  for  a  new  trial  and  directing  judgment  for 
the  plaintiff  upon  a  verdict  directed  by  the  trial  court. 

Willia7n  Brennan^  Jr,^  for  appellant. 

John  Cunneen^  Attorney-Getieral  {Thomai  C.  Burke  of 
counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  Bartlett,  IIaight,  Vank 
and  Werner,  JJ.    Not  voting :  O'Brien,  J. 
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Christopher  P.  Clark,  Appellant,  v.  Frank  H.  Cross, 
KespoDdent. 

Clark  V.  Cr(m,  11  App.  Div.  682,  affirmed. 
(Submitted  April  28,  1904;  decided  May  17,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  26,  1902,  upon  an  order  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

James  A.  Ward  for  appellant. 

Thomas  Burns  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Vanw 
and  Werner,  JJ.     Not  voting :  O'Brien,  J. 


The  People  of  the  State  of  New  York  ex  rel.  William 
Nelson,  Appellant,  v.  Isaac  M.  Marsh  et  al..  Commis- 
sioners for  Drainage  of  Lands  in  the  ToWn  of  Southfield, 
et  al..  Respondents. 

People  ex  rel.  Nelson  v.  Mareh,  82  App.  Div.  571,  affirmed. 
(Argued  April  28,  1904;  decided  May  17,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department  entered 
May  4,  1903,  which  affirmed  an  order  of  a  Trial  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  commissioners  to  levy  an  assessment  for  the 
payment  of  certain  drainage  bonds. 

John  R.  Dos  Pa^sos,  John  Murray  Mitchell^  Samuel  W. 
Bower  and  Edmund  F,  Hardvag  for  appellant. 

John  J,  Delany^  Corporation  Counsel  [Theodore  Connoly  and 
George  Z.  Sterlinq  of  counsel),  for  city  of  New  York,  respondent. 

George  J,  Greenfield  for  commissioners,  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  Bartlett,  Vann  and  Werner,  JJ.    Not 
voting :  Parker,  Ch.  J.,  and  O'Brien,  J.  Absent :  Haioht,  J. 
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Jennie  Andeews,  as  Administratrix  of  the  Estate  of  Joseph 
H.  Andrews,  Deceased,  Respondent,  v.  Western  New 
York  and  Pennsylvania  Railway  Company,  Appellant. 

Andrews  v.  Western  ^\  Y.  <fe  Pa.  Ry,  Co.,  79  App.  Div.  646,  affirmed. 
(Argued  April  29,  1904;  decided  May  17,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  7,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

C.  S.  Cai'y  for  appellant. 

J,  H,    Waring  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and 
Vann,  J  J.    Not  voting :  Haioht,  J.    Dissenting :  Werner,  J. 


Elioio  Mendizabal,  an  Infant,  by  Thomas  E.  Summers,  his 
Guardian  ad  Litem,  Respondent,  v.  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Mendizabal  v.  N.  Y.  C.  db  H.  R.  R.  R.  Co.,  89  App.  Div.  386,  appeal 
dismissed. 
(Submitted  3Iay  9,  1904;  decided  May  17,  1904.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  January  11,  1904,  affirming  a 
judgment  in  favor  of  plaintiff  Bute  red  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  tlie  ground  that  the  judgment 
of  affirmance  having  been  imanimous  the  Court  of  Appeals 
had  no  jurisdiction  to  entertain  the  appeal. 

Cornelius  0^  Connor  for  motion. 

Charles  C  Paulding  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 
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Baetholombw     Devanet,     Respondent,    v.    The  Degnon- 
McLean  Constbuction  Company,  Appellant. 

Devaruy  v.  Degrwn-McLean  Cons.  Co,,  79  App.  Div.  62,  affirmed. 
(Argued  April  29,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  26,  1903,  affirming  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Z.  Sidney  Ca/rrere  for  appellant. 

George  W.  Roderick  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Vann  and  Werner,  JJ. 
Not  voting:  O'Brien,  J.  Dissenting:  Bartlett,J.  Absent: 
Haioht,  J. 


SBOURnr   Trust  Company   of  Rochester,   Respondent,    v. 
Wells,  Fargo  and  Company  Express,  Appellant. 

Security  Trust  Co.  v.   Wells  Fargo  &  Co.  Express,  81  App.  Div.  426. 
affirmed. 
(Argued  May  4,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20, 1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Jcmies  M,  E.  0^  Grady  for  appellant 

Ed^joard  Harris  for  respondent. 

Judgment  affirmed,  witli  costs,  on  opinion  below. 
Concur:  Parker,  Ch.  J.,   O'Brien,    Bartlett,   Martin, 
Vann  and  Cullen,  JJ.     Not  voting  :  Gray,  J. 
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Simon    J.    Weaver,    Appellant,    v.    Alice    M.    Weaver, 

Respondent. 

Weaver  v.  Weaver,  74  App.  Div.  591,  affirmed. 
(Argued  May  5,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  29,  1902,  aflSrming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Charles  Van  Voorhis  for  appellant. 

Percival  De  W,  Oviatt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Yann  and  Cullen,  J  J. 


Frank  D.  Izzo,  Respondent,  v,  Ira  M.  Ludinqton,  Appellant. 

Izzo  V.  Ludington,  79  App,  Div.  272,  affirmed. 
(Argued  May  5,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  19,  1903,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Clarence  W.  McKay  for  appellant. 

Robert  O,  Bascom  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  J  J. 
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0(X)RE  AND  Ruoo  CoMPANY,  Respondent,  v.  The  Citt  of 
LirrLE  Falls,  Appellant,  Impleaded  with  Others. 

Ocorr  A  Rugg  Co,  v.  City  of  Little  FaUs,  ",1  App.  Div.  592,  affirmed. 
(Argued  May  5,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  19,  1902,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  the  report  of  a  referee. 

A,  M.  Mills  and  S,  H.  Newberry  for  appellant. 

John  D,  Lynn  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  JJ. 


Joshua  C.  Sanders,  Appellant  and  Respondent,  v,  William 
A.  Carley  et  al..  Respondents  and  Appellants. 

Sanders  v.  Carley,  83  App.  Div.  193,  affirmed. 
(Submitted  May  5,  1904;  decided  May  20,  1904.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  4,  1903,  affirming  a  judgment  of  a  Trial  Term 
determining  the  ownership  of  a  certain  plot  of  land  in  the 
borough  of  Brooklyn. 

Robert  Goeller  and  Joseph  H,  Malum  for  plaintiff,  appel- 
lant and  respondent. 

James  A.  Sheehan,  Stephen  M.  Hoye  and  Edward  L, 
Somerville  for  defendants,  respondents  and  appellants. 

Judgment  affirmed,  without  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  J  J. 
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Insurance  Press,  Appellant,  v.  Montauk   Fire  Detectino 
Wire  Company  et  al.,  Respondents. 

Insurance  Press  v.  Montauk  F,  B.  Wire  Cj.,  88  App.  Div.  259,  aflarmed. 
(Argued  May  5,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  18,  1903,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term. 

A,  Walker  Otis  for  appellant. 

Theodore  B,  Chcmcdlor^  William  M,  K,  Olcott^  Hender- 
son Peck^  Irving  L,  Ernst  and  Henry  L.  Waslibum  for 
respondents. 

Judgment  aflirmed,  with  costs ;  no  opinion. 
Concur:  Gray,  O'Brien,  Bartlett,  Martin,  Vann  and 
CuLLEN,  J  J.     Not  voting  :  Parker,  Ch.  J. 


Sarah  Irene  Lane,  as  Administratrix  of  the  Estate  of 
Charles  W.  D.  Lane,  Deceased,  Respondent,  v.  The 
Brooklyn  Heights  Railroad  Company,  Appellant. 

Lane  v.  Brooklyn  Heights  R.  R.  Co.,  85  App.  Div.  85,  affirmed. 
(Argued  May  5,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  22,  1903,  aftirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

/.  li,  0 eland  and  George  D,  Yeoman  s  for  appellant. 

James  C.  Oropsey  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Martin,  Vann  and  Cullen, 
JJ.     Not  voting :  Parker,  Ch.  J.,  and  Gray,  J. 
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Amos  D.  Shaffer,  Respondent,  v,  Mary  A.   Alexander  et 

ah,  Appellants. 

Shaffer  v.  Alexander,  81  App.  Div.  646,  affirmed. 
(Submitted  May  6,  1904;  decided  May  20,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  28,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Myron  N.  Tovipkins  for  appellants. 

e/.  T.  Newman  and  Charles  IL  Blood  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Cullen,  JJ. 


The  Town  of  Smithtown,  Respondent,  v,  Mary  E.  Miller, 

Appellant. 

Town  of  Smithtown  v.  Ely,  75  App   Div.  309.  affirmed. 
(Argued  May  6,  1904;  decided  May  20.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  16,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

W.  P.  Kiiapp  for  appellant. 

Rowland  Miles  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin,  Vann  and  Cullen,  JJ. 
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The  Fidelity  Teust  Company  of  Buffalo,  as  Committee 
of  Ella  M.  Kean,  Appellant,  v,  Charles  D.  Marshall,  as 
Administrator  of  the  Estate  of  Cyrena  M.  Berriman, 
Deceased,  Eespondent. 

Fidelity  Trust  Co,  v.  Marafiall,  98  App.  Dlv.  607,  affirmed. 
(Argued  April  28,  1904;  decided  May  81.  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  March  28, 1904,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demuri*er  to  the 
complaint. 

Martin  Clark  for  appellant. 

Adolph  Rehadow  for  respondent. 

Vann,  J.  This  case  is  the  exact  counterpart  in  principle 
and  the  substantial  counterpart  in  its  facts  of  the  one  last 
decided  with  a  similar  title.  (See  178  N.  Y.  468.)  The  par- 
ties are  the  same  except  that  the  defendant  is  sued  only  in  his 
capacity  as  administrator  witli  the  will  annexed  of  Cyrena 
M.  Berriman,  deceased,  and  not  in  his  capacity  as  executor  of 
the  last  will  and  testament  of  William  Berriman,  deceased. 
The  only  diflEerence  in  the  facts  is  that  the  policy,  dated  Sep- 
tember 5,  1863,  was  issued  by  the  Mutual  Benefit  Life  Insur- 
ance Company  of  New  Jersey,  for  $4,000  and  was  drawn 
payable  to  Mrs.  Lymburner  if  she  survived  her  husband,  but 
in  case  she  "  should  die  before  the  decease  of  the  said  Hamil- 
ton M.  Lymburner,  then  the  amount  of  this  insurance  shall 
be  payable  to  their  children  or  to  their  guardian  if  under  age." 

Except  as  thus  stated  the  complaint  sets  forth  substantially 

the  same  facts  as  in  the  other  action.     A  demurrer  in  the 

same  form,  interposed  by  the  defendant,  was  sustained  by  the 

Special  Term  and  the  Appellate  Division  affirmed  with  one 

dissenting  vote.     Leave  was  thereupon  given  to  appeal  to  this 

court  and  the  same  questions  were  certified  to  us  in  the  same 

form,  except  that  the  second  question  in  this  action  referred 
40 
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to  but  one  policy,  while  in  the  other,  which  involved  two 
policies,  both  were  referred  to. 

The  two  actions  are  identical  in  principle  and  the  same 
judgment  should  be  pronounced  in  each.  Accordingly,  we 
affirm  the  order  appealed  from,  with  corte,  answer  the  first 
question  in  the  affirmative  and  the  second  in  the  negative. 

Gray,  Bartlett  and  Werner,  JJ.,  concur;  Parker, 
Ch.  J.,  O'Brien  and  Haight,  JJ.,  dissent. 

Order  affirmed. 


Edward  H.  Litchfield,  Appellant,  v,  George  W.  Sisson  et 
al.,  Eespondents. 

Litehfldd  v.  Sisson,  ^  App.  Div.  641,  affirmed. 
(Argued  May  3,  1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  April 
1,  1903,  affirming  a  judgment  in,  favor  of  defendants  entered 
upon  the  report  of  a  referee. 

Hamilton  Wallis  for  appellant. 

Joiham  P.  AUds  and  Frank  Z.  Bell  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin and  CuLLEN,  JJ.     Not  voting :  Vann,  J. 


Kelson  Holland  et  al.,  Kespondents,  v,  Oeorge  W.  Eddt 
et  al..  Appellants. 

HoUand  v.  Eddy,  79  App.  Div.  644,  affirmed. 
(Argued  May  9,  1904;  decided  May  31.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  14, 1903,  affirming  a  judgment  in  favor  of  plaintifb 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

John  G,  Milhum  and  S,  E,  Filkins  for  appellants. 

AdeXbert  Moot  and  WiUiam  L,  Maroy  for  respondents. 

Judgment  aflSrraed,  with  costs ;  no  opinion. 
Concur :  Parker,  Cli.  J.,  Gray,  Bartlett,  Marun,  Vann, 
CuLLEN  and  Werner,  JJ. 


Michael   Aole,  Respondent,  v.  Postal   Telegraph-Cable 
Company,  Appellant. 

Agle  V.  Postal  TeUgraph-Catle  Co.,  84  App.  Div.  632,  affirmed. 
(Argued  May  9,  1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  May 
26,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

Adelhert  Moot  and  William   \V.  Cook  for  appellant. 

Arthur  E.  Clark  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Cli.  J.,  Gray,  Bartlett,  Martin,  Yann, 
CuLLEN  and  Werner,  JJ. 


Frank  X.  Gerstner,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Geratner  v.  JV.  T.  C.  <fe  K  R.  R.  R.  Co.,  81  App.  Div.  562,  affirmed. 
(Argued  May  9,  1904;  decided  May  81.  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  11, 1903,  which  reversed  a  judgment  in  favor  of  plain- 
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tiflE  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

S.  E.  JH'Ukins  for  appellant. 

Otarles  A,  Pooley  for  respondent. 

Order  aflSirmed  and  jndgnient  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Bartlett,  Martin,  Vann,  Cullen  and  Werner, 
J  J.     Absent:  Parker,  Ch.  J.     Not  voting:  Gray,  J. 


Columbia  Bank,  Respondent,  v.  American  Surety  Company 
OF  New  York,  Appellant. 

Columbia  Bank  v.  Ameriean  Surety  Co.,  84  App.  Div.  487,  affirmed. 
(Argued  May  10,  1904;  decided  May  81,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
1,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

StiUman  F.  Kneelcmd  and  Henry  C.  WUlcox  for  appellant. 

Julius  J.  Frank  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


John  J.   McGrath,    Appellant,  v.   The    Equptable   Life 
Assurance  Society  of  the  United  States,  Respondent. 

McOrath  v.  Equitable  Life  Auur.  Socy.,  83  App.  Div.  642,  affirmed. 
(Argued  May  10.  1904;  decided  May  81,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
10,  1903,  affirming  a  judgment  in  favor  of  plaintiff  on  the 
first  cause  of  action  and  in  favor  of  defendant  on  the  second 
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cause  of  action,  entered  upon  a  verdict  directed  by  the  court, 
and  also  affirming  an  order  denying  plaintiff's  motion  for 
a  new  trial. 

Raphad  J.  Moses  for  appellant. 

Charles  B.  Alexwnder  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


The  St.   John  Wood- Working  Company,   Kespondent,  v. 
Samuel  W.  B.  Smith  et  al.,  Appellants. 

^.  John  Wood'  Working  Co,  v.  Smith,  82  App.  Div.  848,  affirmed. 
(Argued  May  10,  1904;  decided  May  81, 1904.) 

Appeal  from  a  judgment  of  the  Appellate  D.'vision  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
24,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Thorruis  C,  Ennever  for  appellants. 

Charles  W.  Dayton  and  Joseph  E,  Bullen  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Catherine  J.  Fanning,  Respondent,  v.  The  SuprenTe 
Council  of  the  Catholic  Mutual  Benefit  Association, 
Respondent,  and  Hanora  Dalton,  Appellant. 

Fanning  V.  Supreme  Council,  C.  M.  B.  A.,  84  App.  Div,  206,  affirmed. 
(Argued  May  11.  1904;  decided  May  81,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
12y  1903,  modifying  and  affirming  as  modified  a  judgment 
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in  favor  of  defendant  Dalton  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Julius  M,  Mayer  and  Ahraham  S,  Gilbert  for  appellant. 

James  Kearney  for  plaintiff,  respondent. 

J.  Arthur  Corbin  and  John  J.  Hynes  for  defendant, 
respondent. 

Judgment  affirmed,  with  costs  to  the  defendant  corporation 
only,  payable  out  of  the  fund ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  J  J. 


Theodore    Baumeister,    Respondent,  v.    Frank    Demdth, 

Appellant. 

Baumeister  v.  Demuth,  84  App.  Div.  394,  affirmed. 
(Argued  May  11,  1904;  decided  May  31,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
11,  1903,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial. 

Edward  W,  S,  Johnston  and  Edward  P,  OrrelZ  for 
appellant. 

Samson  Lachman  and  Theodore  Baumeister  for  respondent. 

Order  affinned  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CuLLEN  and  Werner,  JJ. 


Julius  Manheim,  Kespondent,  v.  Michael  Seitz,  Appellant. 

Manheim  v.  Seitz,  83  App.  Div.  634,  affirmed. 
(Argued  May  12,  1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  hi  the  second  judicial  department,  entered 
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May  4, 1903,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  directed  by  the  court. 

J,  J.  Bennett  for  appellant. 

John  F,  Carew  and  Thomas  F.  Magner  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Pakkee,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Werner,  JJ. 


The  Bath   Gas  Light   Company,   Appellant,  v.   John   T. 
Rowland,  Eespondent. 

Bath  Oag  Light  Co.  v.  JRowland,  84  App.  Div.  663,  affirmed. 
(Argued  May  12,  1904;  decided  May  31,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  5,  1903,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  and  granting  a  new  trial.  i 

James  McKeen  for  appellant. 

Charles  D.  Ridgway  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Vann  and  Wer- 
ner, J  J.     Dissenting :  O'Brien,  J.     Not  voting :  Martin,  J. 


Theodore  Koslovki,  Appellant,  v.  International  Heater 
Company,  Respondent. 

Kaalavki  v.  IntemcUional  Heater  Co,,  75  App.  Div.  60.  affirmed. 
(Argued  May  18,  1904;  decided  May  81,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  31, 1902,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial. 
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Josiah  Perry  for  appellant. 
P.  C.  J,  De  Angelis  for  respondent. 

Order  afl5rmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs,  on  opinion  below. 

Concur:  Pabkee,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  James  J. 
Miller,  Appellant,  v.  Thomas  J.  Stcrgis,  as  Fire  Commis- 
sioner of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Miller  v.  Sturgis,  82  App.  Div,  580,  appeal  dismissed. 
(Argued  May  18,  1904;  decided  May  81,  1004.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  April 
24, 1903,  which  reversed  an  order  of  Special  Terra  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel  the  rein- 
statement of  the  relator  as  an  active  member  of  the  fire  depart- 
ment of  the  city  of  New  York  and  dismissed  the  proceeding. 

John  F,  Carew  and  Thorruia  F.  Magnet  for  appellant. 

John  J.  Ddany^  Corporation  Counsel  {James  D.  BeU  of 
counsel)j  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann 
and  Werner,  JJ.     Dissenting :  Martin,  J. 


The  New  Jersey  Steel  and  Iron  Company,  Appellant  and 
Respondent,  v.  Andrew  J.  Robinson,  Defendant,  Charles 
N.  Talbot,  as  Assignee,  et  al..  Respondents  and  Appellants, 
Paul  Pfotenhatjer  et  al..  Appellants,  and  Franois  S.  Kin- 
ney et  al..  Respondents. 

New  Jersey  Steel  &  Iran  Co.  v.  Eobineon,  74  App.  Div.  481,  reversed. 
New  Jersey  Steel  d  Iron  Co.  v.  Bobinsan,  85  App.  Div.  612,  affirmed. 
New  Jersey  Steel  cfe  Iron  Co.  v.  Robinson,  92  App.  Div.  486,  affirmed. 
(Argued  May  16,  1904;  decided  May  81,  1904.) 

Cross-appeals  from  three  several  judgments  of  the  Appel- 
late  Division   of   the   Supreme   Court  in   the  first  judicial 
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department,  entered  January  5,  1903,  Aiignst  13,  1903,  and 
April  8,  1904,  whicli  modified  and  affirmed  as  modified  judg- 
ments entered  upon  the  report  of  a  referee  in  an  action  to 
foreclose  a  mechanic's  lien. 

Henry  J?.  ClosBon  for  plaintiff,  appellant  and  respondent. 

Frederick  H,  Man^  for  Paul  Pfotenhauer  et  al.,  defend- 
ants, appellants. 

Richard  M.  Martin  for  Albert  S.  Richey  et  al.,  defend- 
ants, appellants. 

PhUo  P.  Safford  for  Columbia  Fire  Proofing  Company, 
defendant,  appellant. 

George  B.  Dunn  for  Masons'  Supplies  Company,  defend- 
ant, appellant. 

Wm,  D.  Peck  for  Clarence  L.  Smith,  defendant,  appellant. 

Henry  de  Forest  Baldwin  and  Francis  Woodbridge  for 
Charles  N.  Talbot,  as  assignee,  defendant,  respondent  and 
appellant. 

John  M.  Bowers^  J.  Orlando  Harrison  and  Edgar  Whitr 
lock  for  Barr,  Thaw  &  Fraser  et  al.,  defendants,  appellants. 

John  M.  Bowers  and  William  H.  Van  Benschoten  for 
Francis  S.  Kinney,  defendant,  respondent. 

Edward  J.  Patterson  for  Owen  R.  Mason,  defendant, 
respondent. 

Werner,  J.  We  shall  content  ourselves  with  a  brief  state- 
ment of  our  conclusions  herein,  since  it  would  be  unprofitable 
to  do  more. 

1.  Upon  the  appeal  of  the  plaintiff  and  the  other  lienors 
from  the  order  of  the  Appellate  Division  reversing  so  much 
of  the  judgment  entered  upon  the  report  of  the  referee  as 
adjudged  that  the  liens  were  prior  and  paramount  to  the  claim 
of  Talbot  as  assignee  of  Robinson,  we  reverse  the  order  of  the 
Appellate  Division  and  affirm  the  judgment  entered  upon  the 
referee's  report,  with  the  costs  and  allowances  therein  specified 
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and  with  costs  of  this  appeal  payable  out  of  the  fund.     {Kane 
Co.  V.  Kinney,  174  N.  Y.  69.) 

2.  Upon  the  appeal  of  the  defendants  Barr,  Thaw  and 
Fraser,  and  the  American  National  Exchange  Bank,  from  the 
order  of  the  Appellate  Division,  reversing  so  much  of  the 
judgment  entered  upon  the  referee's  report  as  adjudged  the 
lien  of  Barr,  Thaw  and  Fraser,  and  the  claim  thereunder  of 
the  American  National  Exchange  Bank,  valid  as  against  the 
lien  of  the  plaintiff,  we  affirm  the  order  of  the  Appellate  Divi- 
sion, with  costs  to  the  plaintiff  respondent  payable  out  of  the 
fund.    {Bradley  <&  Currier  Co.  v.  Pacheteau^  175  N.  Y.  492.) 

3.  Upon  the  appeal  of  tlie  plaintiff  from  the  order  of  the 
Appellate  Division  modifying  the  judgment  entered  upon  the 
referee's  report  as  to  the  amount  earned  and  unpaid  upon 
Kobinsou's  contract  at  the  time  of  fiUng  the  liens  herein,  and 
as  to  the  amount  of  interest  payable  thereon,  we  affirm  the 
order  of  the  Appellate  Division,  with  costs  to  the  respondent 
Kinney  payable  out  of  the  fund. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Martin  and  Cullen,  JJ., 
concur  ;  Haight,  J.,  absent. 
Judgment  accordingly. 


Charles  De  Kay  Townsend  et  al..  Appellants,  v.  Greenwich 
Insurance  Company  of  the  City  of  New  York,  Respond- 
ent, Impleaded  with  Another. 

Townsend  v.  Oreenioicfi  InJt.  Go, ,  86  App.  Div.  323,  affirmed. 
(Argued  May  17,  1904;  decided  May  31,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  4,  1903,  aflSrming  a  judgment  in  favor  of  defendant, 
entered  upon  a  verdict  directed  by  the  court. 

Abel  Crook,  Mortimer  S.  Brown  and  WiUia/tn  D.  Gail- 
lard  for  appellants. 

Michael  H.  Cardozo  for  respondent. 

Judgment  aflSrmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien, Martin,  Cullen 
and  Werner,  J  J.     Absent :  IlAiaHT,  J. 
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Annie  E.   Dixon,   Respondent,  v.  Theodore  McKane, 
Appellant. 

Diaxm  v.  MeKans,  66  App.  Div.  614,  affirmed. 
(Submitted  April  29, 1904;  decided  June  8.  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  21,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  report  of  a  referee. 

James  A.  Sheehan  for  appellant. 

WHUm/h  C.  Courtney  for  respondent. 

Jndgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlbtt,Vann 
and  Werner,  J  J.    Absent :  Haight,  J. 


Albert  E.  Smith,  Respondent,  v.  The  New  York,  Chicago 
AND  St.  Louis  Railroad  Company,  Appellant. 

Smith  V.  iV.  r.,  Chicago  A  St.  L.  R.  R.  Co,,  86  App.  Div.  188,  affirmed. 
(Argued  May  18,  1904;  decided  June  3,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  17,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Louis  L.  Bdhcock  for  appellant. 

Tracy  C,  Becker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Martin,  Cullen  and  Werner, 
JJ.   Dissenting :  Gray  and  O'Brien,  JJ.   Absent :  Haioht,  J. 
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John  Lahet,  Respondent,  v.  The  Traders'  Paper  Company, 

Appellant. 

Lah^  V.  Tradertt  Paper  Co.,  84  App.  Div.  632,  affirmed. 
(Argued  May  18,  1004;  decided  June  3,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  25,  1903,  affirming  a  judgment  in  favor  of  plaintifiF 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

A.  K.  Potter  for  appellant. 

P.  F.  King  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cullen 
and  Werner,  JJ.     Absent :  Haight,  J. 


Andrew  J.  Lawson,  Appellant  and  Respondent,  v.  Julius 
Lincoln  et  al.,  Respondents  and  Appellants. 

Law9on  v.  Lincoln,  86  App.  Div.  217,  affirmed. 
(Argued  May  19,  1904;  decided  June  3,  1904.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  jjidicial  department, 
entered  August  17, 1903,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  defendants  entered  upon  the  report  of 
a  referee. 

Benjamin  S.  Dean  for  plaintiff,  appellant  and  respondent. 

JE  K  Woodbury  and  Eleazer  Green  for  defendants, 
respondents  and  appellants. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cullen 
and  Werner,  J  J.    Absent :  Haioht,  J. 
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John    McGarriole,    Appellant,    v.    David    MoCosker, 
Respondent. 

Reported  below,  83  App.  Div.  184. 

(Argued  May  19,  1904;  decided  June  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  4,  1903,  which  affirmed  a  judgment  in  favor  of  defend- 
ant as  to  the  tirst  cause  of  action,  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term,  and  reversed  a 
judgment  in  favor  of  plaintiflE  as  to  the  second  cause  of  action 
entered  upon  a  verdict. 

John  F,  Carew  and  Thomas  F.  Mdgner  for  appellant. 

Ahmet  Reed  Latson  and  Charles  C.  Leeds  for  respondent. 

That  part  of  the  judgment  of  the  Appellate  Division  which 
affirmed  the  judgment  of  the  trial  court  dismissing  the  plain- 
tiiFs  complaint  as  to  the  first  cause  of  action  affirmed,  with 
costs  to  the  respondent.  Appeal  from  that  part  of  the  judg- 
ment of  the  Appellate  Division  which  reversed  the  judgment 
entered  upon  the  verdict  upon  the  second  cause  of  action  dis- 
missed, without  costs  to  either  party ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cul- 
LBN  and  Werner,  J  J.     Absent :  Haight,  J. 


Michael    Dillon,    Respondent,    v.    Francis    J.    Clark, 
Appellant. 

Dillon  V.  Clark,  85  App.  Div.  624,  affirmed. 
(Argued  May  19,  1904;  decided  June  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  18,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term. 
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Amasa  J,  Parker  for  appellant. 

Frank  S,  CcHmm  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cul- 
LEN  and  Werner,  JJ.     Absent:  Haight,  J. 


Stewart  W.   MacKenzie,   Appellant,  v.   Union   Railway 
Company  of  New  York  City,  Respondent. 

MacKenzie  v.  Union  Railway  Co.,  83  App.  Div.  124,  affirmed. 
(Argued  May  20,  1904;  decided  June  8,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  5,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Franklin  Pierce  and  /.  Newton  Williams  for  appellant. 

Charles  F.  Brown^  Bayard  H.  Ames  and  Uenry  A. 
Robinson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Cullen 
and  Werner,  J  J.     Absent :  Haight,  J. 
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AOCOBD  AND  SATISrAOTION. 

1.  Emdence  —  When  Surrender  of  Life  Insuranee  PoUey  for  Lese  TJian 
Amount  Named  Tfterein  Gonetitutes  Accord  and  8atirf<fction  of  Claim 
Thereunder.  Where  there  was  an  honest  dispute  between  the  beneficiaries 
named  in  a  certificate,  or  policy,  of  life  insurance  issued  by  a  fraternal 
benefit  society  and  the  officers  of  the  society  as  to  the  amount  due  under 
the  policy  upon  the  death  of  the  insured,  the  beneficiaries  claiming  that 
the  amount  named  in  the  policy  was  due,  and  the  society  insisting  that 
this  amount  was  reduced  to  a  certain  sum  bv  an  amendment  to  the 
by-laws  of  the  society  adopted  subsequent  to  the  issuing  of  the  policy 
—  a  contention  supported  by  the  only  decision  of  importance  in  this  state, 
at  that  time,  bearing  upon  the  subject — and  refusmg  to  pay  that  sum 
unless  and  until  the  beneficiaries  should  sign  a  certificate  acknowledging 
the  payment  of  the  policy  and  surrendering  it  for  cancellation  and  deliver 
it  with  the  policy  to  the  society,  the  signing  and  delivery  of  such  cer- 
tificate and  policy  by  the  beneficiaries  and  the  acceptauce  by  tliem  of  a 
draft  for  the  amount  tendered  by  the  society  is  conclusive  and  sufilcient 
evidence  of  their  intention  to  discharge  and  cancel  the  policy  and  that 
there  was  a  settlement  with  full  knowledge  of  the  situation  by  the  bene- 
ficiaries as  well  as  with  knowledge  that  unless  they  surrendered  the  policy 
they  could  receive  nothing  thereunder,  and  constitutes  proof  sufficient 
to  establish  an  accord  and  satisfaction  in  law.  Simons  v.  American  Legion 
of  Honor.  263 

2.  When  Indorsement  on  Surrender  Certificate  Tluit  Beceipt  Wcu  Given 
for  a  Certain  Amount  Only  Does  Not  Affect  the  CJuiracter  and  Legal  Effect 
of  the  Certificate.  Where  the  certificate  of  surrender  of  the  policy, 
indorsed  on  the  back  thereof,  was  signed  by  both  of  the  beneficiaries 
thereof,  the  fact  that  one  of  them  wrote  above  such  indorsement, 
"Receipt  below  given  for  |1,900,  only,"  does  not  constitute  a  protest 
thereto  or  affect  the  character  and  legal  effect  of  the  surrender  certifi- 
cate; it  simply  adds  to  the  certificate,  which  says  the  beneficiaries  have 
received  the  amount  agreed  to  be  paid,  what  that  amount  was.  Id. 

ACOOUNTING. 

When  action  for,  between  partners  not  involving  a  dissolution  of  the  firm 
cannot  be  maintained. 

See  Partnebship,  1,  2. 

ADHISSIONS. 

Explanation  of  alleged. 

See  Evidence,  2. 

AGEKCT. 

When  declarations  of  an  agent  with  limited  authority  Insufficient  to 
impose  trust  upon  property  purchased  and  conveyed  by  him  ab  agent. 

See  Trust. 

ANIMALS. 

Action  for  negligence  in  keeping  savage  dog. 

See  Evidence,  8,  9. 

APPEAL. 

1.  Long  Decision — Code  Civ.  Pro,  §  1022 — Unanimous  Affirmance. 
Section  1022  of  the  Code  of  Civil  Procedure,  relating  to  '*the  decision 
of  the  court  or  the  report  of  a  referee,  upon  the  trial  of  the  whole  issues 
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of  fact/'  prior  to  its  ameDdment  by  chapter  85  of  the  Laws  of  1903,  pro- 
▼ided  for  two  forms  of  decision,  viz.,  the  long  aud  short  form;  under 
the  long  form  the  material  facts  were  specifically  found  and  then  the 
question  of  law  arose  as  to  the  Judgment  that  was  to  be  entered  thereon; 
under  the  short  form  it  was  not  necessary  to  find  the  facts,  the  trial 
court  being  required  to  state  the  grounds  or  reasons  upon  which  the 
Judgment  was  directed,  and  upon  review  the  Court  of  Appeals  was 
required  to  assume  that  the  necessary  facts  to  support  the  judgment  were 
found,  treating  the  decision  similar  to  that  of  a  verdict  of  a  Jury.  A  judg- 
ment, therefore,  entered  upon  a  decision  in  the  long  form,  unanimously 
affirmed  by  the  Appellate  Division,  establishes  the  facts  as  found,  and 
the  question  with  reference  thereto  for  the  determination  of  the  Ck>urt  of 
Appeals  is  whether  such  facts  authorized  it.    Ide  v.  Brawn,  26 

2.  AppeUaie  Division  Has  No  Authority  to  Affirm  an  Invalid  Judgment 
upon  a  New  Issue.  A  judgment  of  the  Appellate  Division  affirming  an 
incorrect  and  unwarrantra  judgment  dismissing  the  complaint  in  an 
action  for  the  annulment  of  a  marriage,  upon  the  sole  ground  of  some 
supposed  collusion  between  the  parties,  where  no  such  issue  was  raised 
on  tne  trial  or  decided  by  the  trial  judge,  is  beyond  the  power  of  that 
court  and  requires  the  reversal  of  the  judgments.    Svetison  v.  Svenson.    54 

3.  When  Failure  to  Find  OtJier  Facts  Is  Not  BeviewahU  Error,  Where 
a  Judgment  is  sustained  by  findings  of  fact  and  conclusions  of  law  which 
are  supported  by  evidence,  the  failure  of  the  trial  court  to  find  other 
facts,  claimed  to  have  been  established  by  evidence,  id  not  an  error  of 
law  reviewable  in  the  Court  of  Appeals.  N  T.  C.  db  H.  R.  R.  R.  Co, 
▼.  Auburn  L  El.  R,  R,  Co.  75 

4.  Discretionary  Order.  Where  the  denial  of  a  motion  for  a  new  trial 
upon  the  ground  of  the  misconduct  of  a  juror  is,  upon  the  facts  as  dis- 
closed, dfEM:;retionary  with  the  trial  court,  the  Court  of  Appeals,  as  a  gen- 
eral rule,  will  not  interfere.     People  v.  Koepping.  247 

5.  Trial  —  Where  Objection  to  Erroneous  Admission  of  Evidence  Obviated 
by  Amendment  of  Pleadings^  Where  plaintiff  is  permitted  by  the  referee, 
during  the  trial  of  an  action  and  upon  terms,  to  serve  an  amended  com- 
plaint, whereupon  the  defendant  served  an  amended  answer  in  which  a 
counterclaim  was  set  up  in  addition  to  the  matter  originally  pleaded, 
exceptions  taken  by  the  defendant  to  certain  testimony  admitted  before 
the  pleadings  were  amended  are  not  available  on  appeal  where  such 
amendments  obviated  all  objection  to  the  testimony,  since  the  referee  had 
power  to  permit  the  amendments  and  the  pleadings  having  been  made 
sufficient  to  cover  the  testimony  the  ob J ection  disappears.  General  Elect rie 
Go.  V.  National  Contracting  Co.  3<J9 

6.  Power  of  Trial  Court  to  Grant  Additional  Allowances.  Where  the 
trial  court  has  the  power  to  grant  an  additional  allowance  the  exercise  of 
such  power  is  not  subject  to  review  upon  appeal;  but  the  question  as  to 
whether  it  had  the  power  U)  grant  any  additional  allowance  is  a  question 
of  law  reviewable  in  the  Court  of  Appeals.  Standard  Trust  Co.  v.  iV'.  Y, 
V,  dlLRR  R.  Co.  407 

7.  Mistrial.  Proceedings  to  review  upon  appeal  vary  with  the  nature 
of  the  trial,  and  where  the  return  to  the  Court  of  Appeals  shows  such 
irregularity  of  practice  as  to  amount  to  a  mistrial,  the  only  way  to  avoid 
inlustice  is  to  reverse  the  orders  of  both  courts  below  aud  direct  a  trial 
which  the  law  can  recognize.  The  practice  pursued  upon  the  trial  of 
the  issues  of  fact  raised  by  an  alternative  writ  of  mandamus  and  the 
return  thereto  considered,  aud  held  to  amount  to  a  mistrial.  People  ex  ret. 
Berlinger  v.  Wells.  411 
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8.  Oonstituii<mal  Question  Not  BaUed  Below.  The  constitutionality  of 
a  statute  will  not  be  considered  by  the  Court  of  Appeals  unless  the 
question  is  raised  below.    Matter  of  Andersen,  416 

9.  Policy  of  Legislature  Not  BeviewdUe.  A  suggestion  that  specified 
legislation  is  ill-advised  should  be  addressed  to  the  legislature,  not  to 
the  Court  of  Appeals.  Id, 

10.  Crimes  —  Order  of  Beversal  upon  Ground  That  Justice  Beguired  a 
New  2'rial  Not  Beviewable.  An  order  of  reversal  in  a  criminal  case,  that 
does  not  upon  its  face  exclude  the  possibility  that  it  was  based  upon  an 
examination  of  the  facts  or  made  as  a  matter  of  discretion,  presents  no 
question  of  law  reviewable  by  the  Court  of  Appeals.    People  v.  Calabur. 

468 

Upon  appeal  from  judgment  entered  on  verdict  directed  by  court, 
Appellat-e  Division  has  no  power  to  review  ruling  of  trial  court  excluding 
evidence  to  which  no  exception  was  taken. 

See  Insurance,  3. 

When  reversal  by  Appellate  Division  of  determination  of  state  comp- 
troller is  reviewable  by  Court  of  Appeals. 
See  Tax,  2. 

When  determination  of  trial  court  upon  question  of  title  will  not  be 
reviewed. 

See  Trespass,  8. 

APPELLATE  DIVIBION. 

Unanimous  affirmance  by,  of  judgment  entered  upon  decision  in  long 
form  establishes  the  facts  as  found. 
See  Appeal,  1. 

Has  no  authority  to  affirm  an  invalid  judgment  upon  a  new  issue. 
See  Appeal,  2. 

When  order  of  reversal  by,  upon  ground  that  justice  required  a  new 
trial,  not  reviewable. 
See  Appeal,  10. 

Upon  appeal   from  judgment  entered  on  verdict  directed  by  court, 
Appellate  Division  has  no  |  ower  to  review  ruling  of  trial  court  exclud- 
ing evidence  to  which  no  exception  was  taken. 
See  Insurance,  3. 

When  reversal  by,  of  determination  of  state  comptroller  is  reviewable 
by  Court  of  Appeals. 
See  Tax,  2. 

ASSESSMENTS. 

Report  of  commissioners  of  estimate  and  assessment  in  street  opening 
cases  in  New  York  city. 

See  New  York  (City  of),  2. 

ASSIGNMENT. 

Of  contract,  when  erroneously  admitted  in  evidence. 

See  Evidence,  7. 
Of  contract  pendente  lite. 
See  Liens,  4. 
41 
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ASSOCIATIONS. 

Benefit — when  contract  consummated  in  state  of  New  York  and  enforce- 
able according  to  its  laws. 

See  Contract,  1. 

When    fraternal  beneficiary  society   is   a    life   insurance  company  — 
untruthful  answer  in  application. 
See  Insurance,  2. 

BANKING.. 

Lost  Certificate  cf  Deposit  —  When  Trust  Company  Issuing  It  Has  Ko 
Right  to  Require  Depositor  to  Indemnify  It  From  Liability  Brfare  Pay- 
ment. A  certificate  of  deposit  issued  by  a  trust  company,  payable  to 
the  depositor  and  "her  assigns,  on  return  of  this  certificate,  which  is 
assignable  only  on  the  books  of  the  company,"  is  not  a  negotiable  instru- 
ment, and  such  provision  protects  the  company  in  dealing  with  the  bolder 
of  the  certificate,  as  such  holder  micht  appear  upon  its  books,  without 
liability  to  third  parties,  to  whom,  unknown  to  the  company,  it  might  be 
transferred;  nor  can  the  company  be  rendered  liable  to  any  assignee  by 
way  of  estoppel  for  its  failure  to  require  a  return  of  Uie  certificate  as  a 
condition  for  the  payment  of  the  amount  deposited;  in  an  action,  there- 
fore, by  the  depositor,  upon  a  certificate  which  is  alleged  to  have  been  lost, 
it  is  not  essential  to  a  recovery  that  the  plaintiff  should  indemnify  the  com- 
pany from  liability  upon  the  certificate.  Zander  v.  If,  T,  Security  d6 
Trust  Co.  208 

BENEFIT  ASSOCIATIONa 

Accord  and  satisfaction  of  claim  under  certificate  of  life  insurance. 
See  Accord  and  Satisfaction,  1,  2. 

When  contract  of  foreign,  enforceable  according  to  laws  of  state  of  New 
York. 

See  Contract,  1. 

When  fraternal  beneficiary  society  is  a  life  insurance  company  — 
untruthful  answers  in  application. 

See  Insurance,  2. 

BILLS,  NOTES  AND  CHECKa 

Promissory  note  —when  consideration  for  extension  of  time  of  payment 
must  be  pleaded. 

See  Pleading,  2. 

BONDS. 

Investments  in,  by  corporation  —  when  regarded  as  capital  employed 
within  this  state. 

See  Tax,  4. 

BXTBGLABT. 

Evidence  of  one  crime  incompetent  to  establish  guilt  of  another  — 
exceptions  to  general  rule. 
See  Crimes,  9,  10. 

CANALS. 

1.  Delaware  and  Hudson  Canal  — Part  Thereof  Purchased  and  Used  by 
Manufacturing  Corporation  for  Transportation  Purposes  Still  a  PubUe 
Highway  and  Subject  to  Restrictions  Imposed  on  Canal  Company  by  Its 
Charter  {L.  1823,  Ch.  29^8).  Where  the  Delaware  and  Hudson  Canal 
Company,  acting  under  the  statute  (L.  1899,  ch.  469)  authorizing  it  to 
lease,  sell  or  discontinuo  its  canal,  conveys  to  a  domestic  steamboat  com- 
pany the  entire  canal  and  its  appurtenances  and  '*all  the  franchises 
owned,  possessed,  used  or  enjoyed  by  the  grantor  in  connection  with 
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the  ownership,  use  and  operation  of  said  canal,"  and  the  steamboat  com- 
pany, after  operating  the  canal  for  about  three  years  in  the  same  man- 
ner as  its  predecessor,  charging  only  the  tolls  provided  by  the  act  under 
which  the  canal  company  was  organized  (L.  1823,  ch.  238),  conveyed 
the  east  twelve  miles  of  the  canal  to  the  Consolidated  Ro&endale  Cement 
Companjr,  a  domestic  manufacturing  corporation,  by  a  deed  similar  to 
the  one  it  had  received,  and  in  which  it  reserved  to  itself,  its  success- 
ors and  assigns,  and  to  a  certain  person  named,  his  heirs,  legal  repre- 
sentatives or  assigns,  the  right  at  all  times,  so  long  as  said  canal  is  oper- 
ated, to  pass  boats  through  the  canal,  whether  light  or  loaded,  without 
paying  toll  or  charges  of  any  kind  therefor,  the  entire  canal,  except 
said  twelve  miles,  having  been  abandoned,  and  the  cement  company  hav- 
ing since  continued  to  use  said  twelve  miles  of  canal  for  transportation 
purposes  for  itself  and  such  other  parties  as  it  saw  lit  to  permit,  the  said 
twelve  miles  is  not  private  property,  but  a  public  highway,  and  so  long 
as  it  is  used  for  the  purpose  of  transportation  must  be  regarded  as  a 
public  highway  to  be  operated  under  all  the  restrictions  and  liabilities 
imposed  upon  the  Delaware  and  Hudson  Canal  Company  by  the  act  of 
1833.     N.  T.  Cement  Co,  v.  Com,  Hosendale  Cement  Co.  167 

2.  Same —  Equity  —  When  Action  to  BeUrain  ParcJuuer  of  Canal  from 
Collecting  lU^al  ToUa  and  Excluding  Freight  and  Boats  of  Rival  Company 
from  Canal  Can  Be  Mairdained,  A  cement  company  which,  long  before 
the  sale  of  the  east  twelve  miles  of  the  canal  to  the  Consolidated  Ros- 
endale  Cement  Company,  had  erected  expensive  cement  works  upon  the 
bank  of  that  part  of  the  canal,  relying  upon  the  assumption  that  its 
product  could  be  conveyed  to  tidewater  at  rates  fixed  by  the  charter  of 
the  canal  company,  can  maintain  an  action  in  equity  against  the  Consoli- 
dated Rosendale  Cement  Company  restraining  it  from  imposing  illegal 
tolls  and  excluding  the  plaintiff's  boats  and  freight  from  the  canal, 
although  the  use  of  the  canal,  as  provided  by  the  charter  of  the  canal 
company,  is  common  to  the  public,  since  by  the  imposition  of  illegal  and 
prohibitive  tolls  and  the  exclusion  of  plaintiff's  freight  and  boats  from 
the  canal,  the  plaintiff  is  subjected  to  special  damages  peculiar  and 
personal  to  itself,  in  which  the  public  have  no  interest.  Id, 

3.  Samne  —  Exercise  of  Charter  Rights  of  Delaware  and  Hudson  Canal 
Company  by  Purehiser  of  Canal  —  When  Latter  Cannot  Claim  that  Exer- 
cise Thereof  Would  Be  Ultra  Vires.  Whether  the  exercise  by  the  Con- 
solidated Rosendale  Cement  Company  of  the  franchises  granted  by  the 
state  would  be  ultra  vires,  is  a  question  between  that  company  and  the 
state  of  New  York,  with  which  the  company  has  no  concern  and  which 
it  is  estopped  from  raising  by  voluntarily  assuming  the  position  that  the 
canal  is  its  private  property,  kept  open  and  in  operation  only  for  its 
private  use.  Id, 

GABRIEBS. 

1.  Common  Carrier — Liability  for  Damages  Residting  from  Insulting 
Conduct  of  Employee  —  Damages  Are  Compensatory  Only^  and  Do  Not 
Include  Punitive  or  Exemplary  Damages.  A  common  carrier  is  liable  in 
damages  to  a  passenger  for  an  injury  to  his  feelings  caused  by  the 
insulting  language  of  its  employee,  upon  the  ground  of  a  breach  of 
its  contract  which  obligates  it  not  only  to  transport  the  passenger  but 
to  accord  to  him  respectful  and  courteous  treatment  and  to  protect  him 
from  insult  from  strangers  and  its  own  employees.  Among  the  elements 
of  damages  in  such  a  case  and  which  may  be  considered  in  determining 
their  amount,  are  the  humiliation  and  injury  to  his  feelings  suffered  by 
him,  not,  however,  including  any  injury  to  his  character  resulting  there- 
from, and  he  is  entitled  to  recover  compcnsjitory  damages  only,  not  includ- 
ing punitive  or  exemplary  damages.  The  authorities  collated  and  dis- 
cussed.    OiUe*pie  v.  Brooklyn  Heights  R,  R.  Co,  347 
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2.  Same.  An  electric  street  railroad  company  is  liable  to  a  passenger  in 
compensatory  damages  for  the  humiliation  and  injury  to  her  feelings, 
where  it  appears  that  she  tendered  the  conductor  an  amount  more  than 
the  fare  but  not  iu  excess  of  that  permitted  by  the  company  and  asked 
for  a  transfer,  and,  after  the  conductor  had  attended  to  another  passenger, 
she  demanded  the  change ;  whereupon  the  conductor  denied  having  received 
any  amount  in  excess  of  her  fare,  and  in  an  abusive  and  impudent  man- 
ner not  only  refused  to  return  the  change,  but  grossly  insulted  her  by 
calling  her  a  dead  beat  and  a  swindler,  and  by  the  use  of  other  insulting 
and  improper  language,  even  after  a  fellow  passenger  had  informed  him 
that  she  had  given  him  the  amount  claimed;  and  the  direction  of  a  ver- 
dict in  such  a  case  for  the  change  upon  the  ground  that  that  was  the 
extent  of  the  company's  liability  constitutes  reversible  error.  Id, 

GHAIiLENOE. 

Courts  not  required  to  advise  prisoners  awaiting  action  by  grand  jury 
of  their  right  to  challenge  individual  grand  jurors  —  waiver  oi  challenge 
to  the  panel  of  trial  jurors. 
See  Chimes,  3,  4. 

CITIES. 

Injunction  restraining  officials  from  removing  stand  from  sidewalk. 

See  Injunction. 

When  a  city  is  liable  for  salary  of  employee  illegally  removed,  pending 
an  appeal  from  an  order  of  the  court  vacating  his  discharge. 

See  Municipal  Corpokations. 

What  is  sufficient  compliance  with  provision  of  city  charter  requiring 
notice  of  accident  to  be  given  in  forty -eight  hours  thereafter. 

See  Nbgligencb,  3. 

Franchise  to  use  space  beneath  street  must  be  construed  in  public 
interest. 

See  Streets,  7. 

CIVIL  SERVICE. 

When  a  city  is  liable  for  salary  of  emplojree  illegally  removed,  pending 
an  appeal  from  an  order  of  the  court  vacating  his  uischarge. 

See  Municipal  Corporations. 

CODE  OF  CIVrL  PBOCEDUBE. 

§§  862-415.     See  par.  12,  this  title. 

1.  I  438—  When  There  Are  No  Tenants,  or  Occupants,  of  Real  Estate 
and  Pei'sons  Claiming  Title  Tlufreto  Are  Noi^- Residents,  an  Action  for  Dotcer 
May  Be  Commenced  by  Publication  of  Summons.  Assuming  that  there  was 
a  period  of  time,  during  the  twenty  years  before  the  commencement  of  an 
action  for  dower,  when  there  was  no  occupant  of  the  premises,  or  any  per- 
son exercising  acts  of  ownership  thereon,  within  the  state,  the  action  could 
have  been  commenced  during  that  time  by  service  of  the  summons  by 
publication  under  section  438  of  the  Code,  subdivision  5,  which  provides 
that  the  service  by  publication  can  be  made  *' where  the  complaint 
demands  judgment,  that  the  defendant  be  excluded  from  a  vested  or  con- 
tingent interest  in  or  lien  upon,  specific  real  or  personal  property  within 
the  state;  or  that  such  an  interest  or  lien  in  favor  of  either  party  be 
enforced,  regulated,  defined,  or  limited;  or  otherwise  affecting  the  title 
to  such  property.*'     Wetyeny,  Fick.  223 

2.  §  604  —  Injunction  —  W?ien  Parties  in  No  Way  Connected  tnth 
Defendants  Are  Not  Ouilty  of  Contempt  in  Violating  Order.  An  injunc- 
tion order  in  a  suit  against  city  officials  to  enjoin  them  from  the  removal 
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of  a  sidewalk  fruit  stand ,  granted  under  subdivision  1  of  section  604  of 
the  Code  of  Civil  Procedure,  restraining  the  defendants  and  **all  other 
persons  having  knowledge  of  this  injunction  order,"  restrains  the 
defendants  and  those  only  who  act  either  as  their  servants  or  agents  or  in 
combination  or  collusion  with  them  or  in  assertion  of  their  rights  or  claims. 
Parties  in  no  way  connected  with  the  defendants,  who  removed  the 
stand,  but  neither' acted  nor  assumed  to  act  under  their  authority,  and  who 
removed  it  in  the  execution  of  the  process  of  another  court  issued  on  a  judg- 
ment not  based  on  any  claim  of  the  city  that  the  stand  was  a  nuiinncj, 
but  on  a  right  asserted  by  a  landlord  to  dispossess  a  defaulting  tenant,  are 
not  guiltyof  a  contempt  of  court  as  for  a  violation  of  the  order,  although 
they  had  knowledge  of  its  provisions.    Rigas  v.  Limngston.  20 

3.  §  756  —  Tranrfer  of  Interest  Pendente  Lite.  Where  a  contract  to  fur- 
nish labor  and  material  has  been  transferred  by  an  assignment  which  is  to 
become  absolute  only  upon  certain  contingencies  which  do  not  eventuate 
until  after  the  commencement,  by  the  assignor,  of  an  action  growing  out 
of  the  contract,  he  may,  under  section  756  of  the  Code  ot  Civil  Pro- 
cedure, continue  the  action  unless  the  court  directs  the  substitution  or 
joinder  of  the  assignee  as  a  party.  Hawkins  v.  Mapes-Ueeve  Const. 
Co.  236 

4.  §  830  —  Testimony  of  Cross- Examined  Deceased  Witness  Taken  Before 
Heferee  Who  Died  Befoi'e  Final  Submission  of  Proofs  Admissible  Upon  a 
Subsequent  Hearing  Before  Another  Referee.  The  testimony  of  a  deceased 
witness  taken  before  a  referee  who  died  before  the  evidence  was  finally 
submitted  to  him  is  not  inadmissible  upon  a  subsequent  hearing  before 
another  referee  upon  the  ground  that  the  former  hearing  was  not  a  trial 
within  the  meaning  of  section  830  of  the  Code  of  Civil  Procedure,  where 
the  parties  against  whom  such  testimony  was  offered,  or  their  privies, 
had  the  right  and  the  opportunity  to  cross-examine  the  witness.  Tafi  v. 
LittU,  127 

5.  §  834  —  Contract  —  When  Consummated  in  the  State  of  New  York 
and  Bnfoi'cedble  According  to  Its  Laws.  A.  certificate  of  membership 
issued  by  a  fraternal  mutual  benefit  corporation  organized  under  Federal 
statutes,  through  its  officers  at  Chicago,  in  the  state  of  Illinois,  to  a 
resident  of  the  state  of  New  York,  upon  which  was  printed,  "  I  hereby 
accept  this  certificate  of  membership  subject  to  all  the  conditions  therein 
contained,"  signed  by  the  applicant  and  dated  at  New  York,  one  of  which 
conditions  was  that  it  was  first  to  take  effect  as  a  binding  obligation  when 
the  acceptance  was  executed  by  him,  is  a  conti-act  consummated  in  the 
state  of  New  York  and  is  to  be  enforced  according  to  the  laws  of  that 
state.  The  provisions  of  sections  834  and  836  of  the  Code  of  Civil  Pro- 
cedure, therefore,  prohibiting  the  disclosure  by  a  physician  of  professional 
information,  unless  they  liave  been  expressly  waived  upon  the  trial  by 
the  personal  representatives  of  the  deceased,  apply  to  such  a  contract 
although  it  contained  a  waiver  of  them  by  the  applicant;  and  the  pro- 
hibition of  the  Federal  Constitution  against  legislation  in  impairment 
of  contracts  has  no  application.     Meyer  v.  Knights  of  Pythias.  63 

6.  Idem  — Physician  —  Wlien  Professional  Treatment  by  Physician  Against 
Protest  of  Patient  Establislies  Professional  Relations  Between  Tiiem  —  Infor- 
mation Acquired  by  Sucli  Physician  Protected  from  Disclosure  under  Code  Civ. 
Pro.  %  834.  When  one  who  is  sick  unto  death  is  in  fact  treated  by  a  physi- 
cian as  a  patient,  even  against  his  will,  he  becomes  the  patient  of  that  physi- 
cian by  operation  of  law;  the  same  is  true  of  one  who  is  unconscious  and 
unable  to  speak  for  himself.  Any  information,  which  is  necessary  to 
enable  such  physician  to  act  as  such,  is  acquired  "in  attending  a  patient 
in  a  professional  capacity"  within  the  meaning  of  section  834  of  the 
Code  of  Civil  Procedure  and  is  protected  from  disclosure.  Id. 

§  836.    See  par.  5,  this  title. 
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7.  §  866  —  Delivery  of  Public  BeeordM  by  Public  Officer  to  One  Vfith  the 
Intent  to  Have  Him  Steal  Tliem  no  Drfenee  to  Prosecution  for  Theft  ttpon 
the  Ground  t/iat  tfie  State,  through  Its  Btpresentative,  Attempted  to  Create  a 
Crime.  The  fact  that  the  district  attorney,  upon  being  informed  of  a 
scheme  to  obtain  possession  of  certain  indictments  for  the  purpose  of 
destroying  them,  directed  his  employees  to  seemingly  comply  there- 
with, and  for  the  sole  purpose  of  apprehending  the  defendant  in  the 
commission  of  a  crime  and  of  securing  his  subsequent  conyiction,  pro- 
cured the  indictments  with  the  consent  of  a  judge  out  of  court  and 
ordered  their  delivery  to  the  defendant,  is  not  available  as  a  defense 
upon  the  ground  that  the  object  of  the  district  attorney  was  not  to  detect 
but  to  create  a  crime,  and  that  the  defendant  was  innocent  because  he  took 
the  indictments  into  his  possession  with  the  consent  of  the  state  as  repre- 
sented by  the  district  attorney.  The  indictments  were  the  property  of 
the  state  which  no  court,  even  by  formal  order,  could  lawfully  direct  to 
be  removed  for  any  purpose,  except  as  provided  in  section  866  of  the  Coilc 
of  Civil  Procedure,  certainly  not  for  the  purpose  for  which  they  were 
used;  they  were  not  in  the  lawful  possession  of  the  district  attorney;  he 
could  not  lawfully  give  them  away  or  permit  them  to  be  taken  by  the 
defendant,  and  the  latter's  appropriation  of  them  with  the  intent  to  steal 
was  as  much  a  crime  as  though  he  had  with  such  intent  removed  them 
from  the  records  himself.  The  state  detects  and  punishes  crime  after  its 
commission,  but  there  can  be  no  such  thing  as  the  state  tempting  a  citi- 
zen to  its  commission  for  the  purpose  of  detecting  and  punishing  it.  The 
district  attorney  could  not  ^nd  did  not  represent  the  state,  altnough  he 
thought  he  did,  and  his  sole  desire  was  to  render  it  official  service.  His 
acts,  therefore,  exceeded  his  authority,  were  individual,  did  not  bind  the 
tate  and  did  not  estop  it  from  prosecuting  and  convicting  the  defendant. 
People  V.  Mills.  274 

8.  §  974  —  Counterclaim  —  Burden  of  Proof  —  Evidence  —  Erroneous 
Admission  of  Assignment  of  Contract  Executed  After  Commencement  of 
Action,  A  defendant  who  interposes  a  countcrcltiim  and  demands  an 
affirmative  judgment  thereupon  has,  imdcr  the  statute  (Code  Civ.  Pro. 
§  974),  the  affirmative  of  the  issue  and  the  buixlen  of  proof,  and  where 
a  defendant  is  bound  to  establish,  in  order  to  support  a  counterclaim, 
that  it  was  the  owner  of  a  certain  contract  at  the  time  of  the  commence- 
ment of  the  action,  it  is  reversible  error  to  admit  in  evidence  an  undated 
writing  purporting  to  be  an  assignment  of  the  contract,  where  it  is  dis- 
closed upon  cross-examination  that  the  writing  was  actually  signed  sub- 
sequent to  the  commencement  of  the  action  ;  and  the  error  is  not  obviated 
by  the  fact  that  the  trial  court  submitted  to  the  jury  the  specific  question 
whether  there  had  been  any  assignment  of  the  contract  at  the  commence- 
ment of  the  action,  since  the  admission  in  evidence  of  a  written  assign- 
ment without  date,  executed  subsequent  to  the  commencement  of  the 
action,  must,  in  any  view  of  the  case,  have  been  misleading  with  the  jury. 
L^)erty  W.  P.  Co.  v.  Stoner  TV.  P.  Mfg,  Co.  219 

9.  §  1022  —  Appeal  —  Long  Decision  —  Unanimous  Affirmance.  Sec- 
tion 1022  of  the  Code  of  Civil  Procedure,  relating  to  "  the  decision  of  the 
court  or  the  report  of  a  referee,  upon  the  trial  of  the  whole  issues  of  fact," 
prior  to  its  amendment  by  chapter  85  of  the  Laws  of  1908,  provided  for 
two  forms  of  decision,  viz.,  the  long  and  short  form;  under  the  long  form 
the  material  facts  were  specifically  found  and  then  the  question  of  law 
arose  as  to  the  judgment  that  was  "to  be  entered  thereon;  under  the  short 
form  it  was  not  necessary  to  find  the  facts,  the  trial  court  being  required 
to  state  the  grounds  or  reasons  upon  which  the  judgment  was  directed, 
and  upon  review  the  Court  of  Appeals  was  required  to  assume  that  the 
necessary  facts  to  support  the  judgment  w^ere  found,  treating  the  decision 
similar  to  that  of  a  verdict  of  a  j  ury.  A  j  udgment,  therefore,  entered  upon 
a  decision  in  the  long  form,  unanimously  affirmed  by  the  Appellate  Divi- 
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sion.  establishes  the  facts  as  found,  and  the  question  with  reference  thereto 
for  the  determination  of  the  Court  of  Appeals  is  whether  such  facts  author- 
ized it.    Jde  V.  Broton.  26 

10.  §  1346 —  Appeal —  Upon  Appealfrom  Judgment  Etiiered  on  Verdict 
Directed  by  Court,  Appellate  Division  Has  No  Power  to  Beview  Ruling  of 
Tri4il  Court  Excluding  Evidence  to  Which  Ao  Exception  Woe  Taken. 
Where  in  an  action  broiight  upon  a  certificate  of  life  insurance,  tried 
before  a  jury,  the  plaintiff  sougbt  to  avoid  the  effect  of  a  false  answer 
by  proof  that  the  deceased  made  the  application  upon  which  the  cer- 
tificate was  issued  on  the  advice  and  by  tho  instruction  of  one  of  the 
general  officers  of  tlie  society,  who  instructed  the  deceased  to  answer 
as  he  did,  which  proof  was  excluded  by  the  trial  court,  to  which  ruling 
no  exception  was  taken,  and  the  plaintiff,  without  making  a  motion 
for  a  new  trial,  appealed  from  the  judgment  entered  against  her  upon  a 
verdict  directed  by  the  court,  the  Appellate  Division,  altnough  claim- 
ing to  act  under  its  general  supervisory  power,  has  no  authority  to 
review  the  ruling  of  the  trial  court  cxcluaing  such  evidence;  the  appeal 
having  been  taken  under  the  statute  (Code  Civ.  Pro.  §  1846,  subd.  2)  solely 
from  the  judgment,  the  Appellate  Division  has  power  only  to  review 
questions  of  law,  and  they  can  be  raised  only  by  exceptions  taken  at  the 
trial.    Alden  v.  Knights  of  Maccabees.  535 

11.  §§  1496,  1497, 1531  —  Action  to  Beccver  Possession  of  Beal  Property 
—  Penod  of  Becovery  of  Damages  for  Withholding  the  Property  Not  Limited 
to  Six  Years  Before  Commencement  of  Action  —  Code  Civ.  Pro.  %%  1496, 
1497,  1531.  The  plaintiff  in  an  action  to  recover  the  possession  of  real 
property  is  entitled  to  recover  damages  for  wrongfully  withholding  the 
property  in  suit  for  six  years  before  the  commencement  of  the  action, 
if  it  has  been  wrongfully  withheld  for  that  time,  and  also  for  the  time 
that  elapses  after  action  and  before  the  final  trial  and  judgment  (Code 
Civ.  Pro.  §§  1496,  1497),  and  is  not  limited  by  section  1531  to  a  recov- 
ery for  a  term  not  exceeding  six  years  immediately  preceding  tha  com- 
mencement of  the  action.     WiUis  v.  McKinnon.        *  415 

12.  §  1596  —  Dower  —  Statute  of  Limitations  Applicable  to  Action  f of 
Dower — WJien  Absence  of  Parties  Drfendantfrom  the  State  Does  Not  Pre- 
vent the  Bunning  of  the  Statute.  Under  the  special  Statute  of  Limita- 
tions applicable  to  actions  for  dower,  first  enacted  in  the  Revised  Statutes 
of  1827  and  re-enacted  and  embodied  with  amendments  thereto  in  section 
1596  of  the  Code  of  Civil  Procedure,  an  action  for  dower  must  be  com- 
menced by  a  widow  within  twenty  years  after  the  death  of  her  husband' 
unless  at  the  time  of  his  death  she  is  a  minor,  insane  or  imprisoned, 
or  unless  the  right  of  dower  has  been  recognized  by  a  writing  under  seal, 
or  has  been  adjudged  by  a  decree  of  the  court  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  lapse  of  twenty  years,  in  which 
cases  the  time  of  such  disability  and  the  time  subsequent  to  the  husband's 
death  and  previous  to  the  recognition  or  adjudication  of  the  chiim  of 
dower  shall  be  excluded  from  consideration;  and  where  an  action  is  not 
commenced  until  more  than  twenty  years  after  the  husband's  death  the 
cause  of  action  is  not  exempted  from  the  statute,  or  the  statute  prevented 
from  running  against  it.  under  the  provisions  of  section  401  of  the  Code 
of  Civil  Procedure,  by  the  fact  that  at  no  time  since  the  husband's  death 
have  the  defendants  resided  in  the  state  of  New  York,  since  by  the  express 
terms  of  section  414,  subdivision  1.  the  general  provisions  of  the  Code 
relating  to  limitations  of  the  time  of  enforcing  a  civil  remedy  (Code  Civ. 
Pro.  chap.  4,  §§  862-415,  inclusive),  do  not  apply  to  **acase,  where  a 
different  limitation  is  specially  prescribed  by  law."    Wetyen  v.  Fick,    223 

13.  Idem  —  Same —  When  Parties  Claiming  Title  to  Beat  Estate  Are 
Non-residents,  Action  frr  Dower  May  Be  Instituted  Against  Tenants  or 
Occupants  Thereof.    Where  the  real  estate  in  question  has  been  leased 
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and  occupied  by  tenants  from  whom  rents  have  been  collected  and  used 
by  a  life  tenant  and  the  owners  in  fee  of  the  real  estate  for  a  period  of 
twenty  ^ears  before  the  commencement  of  an  action  for  dower,  the  Stat- 
ute of  Limitations  provided  by  section  1596  of  the  Code  of  Civil  Procedure 
is  not  prevented  from  running  by  the  fact  that,  during  said  period  of 
twenty  years,  the  life  tenant  and  owners  in  fee  of  the  real  estate  were 
non-residents  of  the  state,  since,  under  section  1597  of  the  Code,  pro- 
viding that  "Where  the  property,  in  which  dower  is  claimed,  is 
actually  occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action,"  and  "where  it  is  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  thereupon,  or  claiming 
title  thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action,"  the  widow  could  at  any  time  have  instituted  the  action  by 
making  the  tenant  a  party.  Id. 

§  1597.     See  par.  13,  this  title. 

14.  §  8253—-  TWai  Courts  Have  No  Power  to  Grant  Additional  Allotr- 
ancesin  Every  Case.  Where  an  answer  has  been  interposed  in  a  negli- 
gence action  which,  under  a  stipulation  by  the  defendant  upon  the  trial. 
Is  withdrawn  and  the  only  question  left  for  the  determination  of  the 
court  is  the  amount  to  be  assessed  for  damages,  the  court  has  no 
power,  under  section  3263  of  the  Code  of  Civil  Procedure,  to  grant  an 
additional  allowance,  even  assuming  that  the  case  is  to  be  treated  as 
fully  contested, unless  it  is  "difficult  and  extraordinary;"  and  where  it 
appears  that  it  does  not  involve  the  examination  and  consideration  of 
difficult  questions  cf  law,  or  trouble  with  reference  to  making  the  necessary 
proof,  it  cannot  be  so  regarded,  and  an  order  granting  such  allowance 
must  be  reversed.     Standard  Trust  Co.  v.  N.  Y.  C.  d  IT.  R.  R.  R.  Co, 
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1.  §§  287,  ^i:S^  — Murder— Courts  Not  Required  to  Advise  Prisoner 
Awaiting  Action  by  Grand  Jury  of  tlie  Right  to  Challenge  Inditidual  Grand 
Juroi'S.  A  person  held  to  answer  a  charge  for  crime  may  challenge  an 
individual  grand  juror,  but  no  challenge  is  allowed  to  the  panel  or  to  the 
array  of  the  grand  jury.  (Code  Cr.  Pro.  §§  287, 238.)  The  fact  that  he  is 
confined  in  jail  awaiting  the  action  of  the  grand  jury  does  not  prevent  him 
from  exercising  that  right  through  counsel,  and  that  he  is  unable  to  pro- 
cure counsel  is  not  a  legal  excuse  for  failure  to  exercise  it.  A  motion, 
therefore,  to  dismiss  the  indictment,  made  by  counsel  assigned  to  him 
upon  arraignment,  upon  the  ground  that  bv  reason  of  such  resttaint  he 
had  no  opportunity  to  challenge  individual  grand  jurors  and  that  the 
grand  jury  was  improperly  drawn,  is  properly  denied.  People  v. 
Borgstrom.  254 

2.  §  275  —  Indictment  —  Mmt  State  the  Crime  and  Acts  Constituting  It- 
Section  275  of  the  Code  of  Criminal  Procedure,  prescribing  what  an  indict- 
ment shall  contain,  is  not  satisfied  by  an  indictment  in  which  the  statement 
of  the  acts  claimed  by  the  prosecution  to  constitute  the  crime  is  a  mere 
repetition  of  the  crime  charged,  especially  in  a  case  where  it  may  be  made 
out  by  proof  of  any  one  of  many  different  acts  which  constitute  a  viola- 
tion of  the  statute  under  which  the  indictment  is  found  and,  therefore, 
it  is  impossible  for  the  accused  to  know  what  specific  violation  he  is 
called  upon  to  meet,  and  cannot,  therefore,  properly  prepare  for  trial; 
and  a  demurrer  tliereto  upon  the  ground  that  it  does  not  contain  a  plain 
and  concise  statement  of  the  acts  constituting  the  crime,  is  properly  sus- 
tained. The  defendant  in  such  a  case  is  not  obliged  to  apply  lor  an 
order  directing  a  bill  of  particulars,  since  that  rests  in  the  discretion 
of  the  court  and  may  or  may  not  be  granted,  but  is  entitled  to  the  rights 
accorded  by  the  statute.     People  v.  Corbalis.  516 
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COMPLAINT. 

When  states  facts  suflacient  to  constitute  a  cause  of  action  for  specific 
performance. 
See  Lease,  3. 

In  action  by  tenant  for  injuries  received  from  the  fall  of  a  ceiling,  when 
not  demurrable. 

Ses  Pleading,  1. 

CONFESSION. 

Of  murder  —  corroboration. 

See  Crimes,  11. 

CONSTITUTIONAL  LAW. 

Chapter  272,  Laws  <?/1903,  Amending  Penal  Code,  §  640,  Subd.  16,  Pro- 
hibiting  Use  of  United  States  and  State  Flags  for  Adve^'tisement,  Unconsti- 
tutional in  Part.  That  part  of  subdivision  16  of  section  640  of  the  Penal 
Code,  as  amended  by  chapter  272  of  the  Laws  of  1903,  providing  that 
"Any person,  who.  in  any  manner,  for  exhibition  or  display,  shall  place 
or  cruse  to  be  placed,  any  word,  figure,  mark,  picture,  design,  draw- 
ing or  any  advertisement,  of  any  nature,  upon  any  flag,  standard,  color 
or  ensign  of  the  United  States  or  state  flag  of  "this  state,  or  ensign, 
*  *  *  or  who  shall  expose  to  public  view,  manufacture,  sell,  expose 
for  sale,  give  away,  or  have  in  possession  for  sale,  or  to  give  away,  or  for 
vsefor  any  purpose,  any  article  or  substance,  being  an  article  of  merchan- 
dise, or  a  receptacle  of  merchandise  upon  which  sliall  Juive  been  printed, 
painted,  attached,  or  otherwise  placed,  a  representation  of  any  such  flag, 
standard,  color  or  ensign,  to  advertise,  call  attention  to,  decorate,  mark, 
or  distinguish,  the  article,  or  substance,  on  which  so  placed,  ♦  *  ♦ 
shall  be  deemed  guilty  of  a  misdemeanor  *  »  *  "  applies  as  well  to 
articles  manu factured  and  in  existence  when  it  was  lawful  to  manufac- 
ture them  and  have  them  in  possession  as  to  those  thereafter  manufactured 
or  acquired;  it  attempts,  therefore,  to  destroy  existing  property  rights 
and,  whether  the  value  thereof  be  much  or  little,  it  is  void.  People  ex  rel. 
McPike  V.  Van  De  Carr.  425 

When  constitutionality  of  a  statute  will  not  be  considered  by  Court  of 
Appeals. 

See  Appeal,  8. 

CONTEMPT. 

When  parties  in  no  way  connected  with  defendants  are  not  guilty  of 
contempt  in  violating  injunction  order. 

See  Injunction. 

CONTBACT. 

1.  W/ten  Consummated  in  t?ie  State  of  New  York  and  Enforceable  According 
to  Its  Laws.  A  certificate  of  membership  issued  by  a  fraternal  mutual 
benefit  corporation  organized  under  Federal  statutes,  tlirough  its  officers 
at  Chicago,  in  the  state  of  Illinois,  to  a  resident  of  the  state  of  New  York, 
upon  which  was  printed,  "  I  hereby  accept  this  certificate  of  membership 
subject  to  all  the  conditions  therein  contained,"  signed  by  the  applicant 
and  dated  at  New  York,  one  of  which  conditions  was  that  it  was  first  to 
take  effect  as  a  binding  obligation  when  the  acceptance  was  executed  by 
him,  is  a  contract  consummated  in  the  state  of  New  York  and  is  to  be 
enforced  accortiing  to  the  laws  of  that  state.  The  provisions  of  sections 
834  and  836  of  the  Code  of  Civil  Procedure,  therefore,  prohibiting  the 
disclosure  by  a  physician  of  professional  information,  unless  they  have 
been  expressly  waived  upon  the  trial  by  the  personal  representatives  of 
the  deceased,  apply  to  such  a  contract  although  it  contained  a  waiver  of 
them  by  the  applicant;  and  the  prohibition  oi  the  Federal  Constitution 
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airaiDSt  legislation  in  impairment  of  contracts  has  no  application.    Mt/ffer 

v7  Knights  of  Pythias,  63 

2.  Statute  of  Frauds  — •  When  Atfailable  as  a  Defense  Although  Not  Pleaded. 
Where  an  action  is  brought  to  recover  damages  for  the  breach  of  an 
alleged  written  contract  and  the  defendant  specifically  denies  that  a 
written  contract  was  executed,  such  denial  is  sufficient  to  permit  the 
defendant,  when  plaintiff  has  proved  an  oral  contract  either  in  lieu  or  in 
support  of  the  written  one  declared  on  in  the  complaint,  to  raise  the 
objection  that  the  contract  was  within  the  Statute  of  Frauds  by  a  motion 
to  dismiss  the  complaint,  or  for  the  direction  of  a  verdict,  upon  that  ground, 
and  where  it  appears  from  the  proof  that  such  agreement  was  not  to  be 
performed  within  tlie  term  of  one  year  the  motion  should  be  granted. 
Brauer  v.  Oceanic  Steam  Nav.  Co.  339 

8.  WTien  Telegraphic  Corresmndenee  Purporting  to  Confirm  Oral  Agree- 
ment Does  Not  Constitute  a  Written  Contract.  Where  telegraphic  corre- 
spondence, following  oral  negotiations  and  purporting  to  confirm  a  pro- 
posed agreement,  omits  essential  and  important  parts  of  the  agreement, 
such  correspondence  does  not  constitute  a  valid  written  contract,  binding 
upon  the  parties  thereto,  upon  which  an  action  to  recover  damages  for  an 
alleged  breach  thereof  may  be  maintained.  Id. 

Claim  for  extra  work. 
See  Eyidence,  5,  6. 

Assignment  of,  when  erroneously  admitted  in  evidence. 
See  Evidence,  7. 

When  promise  to  make  testamentary  gift  in  consideration  of  guardian's 
agreement  as  to  ward's  services  is  not  enforceable. 
See  Guardian  and  Ward. 

When  contractor's  order  accepted  by  owner  constitutes  payment  to 
sub-contractor. 

See  Liens,  1. 

Transfer  of  interest  in,  pendente  lite. 

See  Liens,  4. 

Of  sale  —  oral  modification   of  written  agreement  —  rights  of  vendor 
where  purchaser  refuses  to  accept  or  pay  for  goods. 
^Vendor  and  Purchaser,  1,  2. 

COBPOBJLTIONS. 

Delaware  and  Hudson  canal  —  part  thereof  purchased  and  used  by 
manufacturing  corporation  for  transportation  purposes  still  a  public  high*- 
way  and  subject  to  restrictions  imposed  on  canal  company  by  its  charter 
—  when  purchaser  cannot  claim  that  exercise  of  charter  righU  by  it 
would  be  ultra  vires. 
See  Canals,  1-3. 

Action  against,  to  rescind  stock  subscription  induced  by  fraud,  when 
maintainable. 

See  Equity,  3. 

Insurance  —  foreign  judgment  founded  upon  service  of  process  upon 
agent  designated  by  insurance  company  in  accordance  with  laws  of 
foreign  state. 

See  Jurisdiction. 
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Eariiing:s  of  an  interstate  character,  by  a  domestic  corporation,  are  not 
subject  to  franchise  tax. 
See  Tax,  1. 

Definition  of  term  ''capital  stock'*  —  investment  in  bonds  —  when 
regarded  as  capital  employed  within  this  state  —  investtnent  in  stocks 
of  other  corporations. 

See  Tax,  8-6. 

COSTS. 

Trial  Courts  Have  No  Power  to  Chrant  Additional  Allowances  in  Every 
Case —  Code  Civ.  Pro,  §  3253.  Where  an  answer  has  been  interposed  in  a 
negligence  action  whicn,  under  a  stipulation  bv  the  defendant  upon  tlie 
trial,  is  withdrawn  and  the  only  question  left  for  the  determination  of  the 
court  is  the  amount  to  be  assessed  for  damages,  the  court  has  no  power, 
under  section  8253  of  the  Code  of  Civil  Procedure,  to  grant  an  additional 
allowance,  even  assuming  that  the  case  is  to  be  treated  as  fully  contested, 
unless  it  is  "difficult  and  extraordinary;"  and  where  it  appears  that  it 
does  not  involve  the  examination  and  consideration  of  difficult  questions 
of  law,  or  trouble  with  reference  to  making  the  necessary  proof,  it  cannot 
be  so  regarded,  and  an  order  granting_ such  allowance  must  be  reversed. 
Standard  Trust  Co,  v.  N,  T,  C,  &  K  B,  B.  R.  Co.  407 

Power  of  trial  court  to  grant  additional  allowances. 
See  Appeal,  6. 

GOTJNTE&CL^IM. 

Burden  of  proof. 

See  Evidence,  7. 

COUBT  OF  APPEALS. 

Question  for  determination  of,  on  appeal  from  judgment  of  Appellate 
Division  unanimously  affirming  a  judgment  entered  upon  a  decision  in 
the  long  form. 
See  Appeal,  1. 

When  failure  to  find  facts  claimed  to  have  been  established  is  not  an 
error  of  law  reviewable  by. 
See  Appeal,  8. 

Will  not,  as  a  rule,  interfere  with  a  discretionary  order  denying  a  motion 
for  a  new  trial  upon  the  ground  of  misconduct  of  a  juror. 

See  Appeal,  4. 

Whether  trial  court  has  power  to  grant  any  additional  allowance  is  a 
question  of  law  reviewable  by.  ^ 

See  Appeal,  6. 

Practice  of,  where  return  shows  mistrial. 
See  Appeal,  7. 

Will  not  consider  constitutionality  of  a  statute  unless  question  raised 
below. 

See  Appeal,  8. 

Ill-advisability  of  specified  legislation  not  considered  by. 

See  Appeal,  9. 

Order  of  reversal,  in  criminal  case,  upon  ground  that  justice  required 
a  new  trial,  when  not  reviewable  by. 
See  Appeal,  10. 
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When  reversal  by  Appellate  Division  of  determination  of  state  comp- 
troller is  reviewable  by. 

See  Tax,  2. 

When  determination  of  trial  court  upon  question  of  title  will  not  be 
reviewed  by. 

See  Trespass,  3. 

COUBTa 

Power  of  trial  courts  to  grant  additional  allowances. 
See  Appkal,  6. 

When  have  no  power  to  grant  additional  allowances. 
See  Costs. 

CRIMES. 

1.  Murdei\  The  evidence  upon  the  trial  of  an  indictment  for  homicide 
examined  and  held  to  be  sufficient  to  warrant  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree.     People  v.  Mooney.    91 

2.  Murder — Suffleieney  of  Evidence.  The  evidence  upon  the  trial  of 
an  indictment  for  murder  reviewed  and  held  sufficient  to  warrant  a  ver- 
dict convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 
People  V.  Koepping.  247 

3.  Murder  —  Court*  Not  Bequired  to  Advise  Prisoner  Awaiting  Action 
by  Grand  Jury  of  the  Right  to  Challenge  Individu/il  Grand  Jurors  —  Code 
Gr.  Pro.  §g  237.  238.  A  person  held  to  answer  a  charge  for  crime  may 
challenge  an  individual  grand  juror,  but  no  challenge  is  allowed  to  the 
panel  or  to  the  array  of  the  grand  jury.  (Code  Cr.  Pro.  §§  237,  238.) 
The  fact  that  he  is  confined  in  jail  awaiting  the  action  of  the  grand  jury 
does  not  prevent  him  from  exercising  that  right  tlirough  counsel,  and 
that  he  is  unable  to  procure  counsel  is  not  a  legal  excuse  for  failure  to 
exercise  it.  A  motion,  therefore,  to  dismiss  the  indictment,  made  by 
counsel  assigned  to  him  upon  airaignment,  upon  the  ground  that  by  rea- 
son of  such  restraint  he  had  no  opportunity  to  challenge  individual  grand 
jurors  and  that  the  grand  jury  was  improperly  drawn,  is  properly  denied. 
People  V.  Borgstrom.  254 

4.  Waiver  of  Challenge  to  the  Panel  of  Trial  Jurors,  A  challenge  to 
the  panel  of  trial  jurors,  upon  the  ground  that  they  had  not  been 
selected  as  prescribed  by  the  Code  of  Civil  Procedure,  but  were  chosen 
under  a  special  jury  law  for  the  county,  which  was  unconstitutional  by 
reason  of  facts,  which  counsel  offered  to  prove,  but,  after  a  request  to  do 
so  by  the  trial  court,  had  no  evidence  thereof  to  produce,  and,  thereupon, 
he  proceeded  to  examine  each  juror  and  withdrew  all  challenges  to  him 
before  being  sworn,  is  properly  overruled,  since  under  such  circum- 
stances he  must  be  deemed  to  have  waived  it.  Id. 

5.  Receiving  Property  of  the  State  from  Any  One,  under  Any  Circunir 
stances,  with  Intent  to  Steal  It,  Is  a  Crime.  Where  an  individual  owner 
delivers  his  property  to  one  who  wishes  to  steal  it,  there  is  no  trespass, 
but  where  the  property  of  the  state  is  delivered  by  any  one,  under  any 
circumstances,  to  any  person  for  the  purpcsc  of  having  him  steal  it  and 
he  takes  it  into  his  possession  with  intent  to  steal  it,  there  is  a  trespass  and 
the  attempt  is  a  crime.     People  v.  Mills,  274 

6.  Tlieft  of  Public  Reccrds  —  Penal  Code.  §§  94,  581.  The  instigator 
of  a  plot  to  obtain  possession  of  certain  indictments  for  the  purpose 
of  destroying  them,  by  bribing  an  assistant  district  attorney  having 
them  in  his  special  charge  to  remove  them  from  the  files  of  the  court  ana 
deliver  them  to  him  for  a  consideration  to  be  agreed  upon,  and  who,  after  a 
feigned  compliance  with  the  scheme  by  an  intermediary  pretending  to 
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act  for  such  officer,  receives  the  indictments,  puts  them  in  his  pocket  and 
walks  away,  whereupon  he  is  immediately  arrested  and  the  indictments 
are  taken,  is  properly  convicted,  under  section  94  of  the  Penal  Code, 
of  an  attempt  to  commit  the  crime  of  willfully  and  unlawfully  removing 
documents,  from  a  public  office,  and,  under  section  531,  of  the  attempt  to 
commit  the  crime  of  grand  larceny  in  the  second  degree!  Id, 

7.  Delivery  of  Public  Hecords  by  Public  Officer  to  One  with  the  Intent  to 
Have  Him  l^eal  Tfiem  No  Defense  to  Pi*08eeution  for  TJieft  upon  the  Ground 
t?iat  th^  State,  through  Its  Representative,  Attempted  to  Create  a  Grime, 
The  fact  that  the  district  attornej,  upon  being  informed  of  the  scheme, 
directed  his  employees  to  seemingly  comply  therewith,  and  for  the  sole 
purpose  of  apprehending  the  defendant  in  the  commission  of  a  crime  and 
of  securing  his  subsequent  conviction,  procured  the  indictments  with  the 
consent  of  a  judge  out  of  court  and  ordered  their  delivery  to  the  defend- 
ant, is  not  available  as  a  defense  upon  the  ground  that  the  object  of  the 
district  attorney  was  not  to  detect  but  to  create  a  crime,  and  that  the 
defendant  was  innocent  because  he  took  the  indictments  into  his  posses- 
sion with  the  consent  of  the  state  as  represented  by  the  district  attorney. 
The  indictments  were  the  property  of  the  state  which  no  court,  even  by 
formal  order,  could  lawfully  direct  to  be  removed  for  any  purpose,  except 
as  provided  in  section  866  of  the  Code  of  Civil  Procedure,  certainly  not 
for  the  purpose  for  which  they  were  used;  they  were  not  in  the  lawful 
possession  of  the  district  attorney;  he  could  not  lawfully  give  them  away 
or  permit  them  to  be  taken  by  the  defendant,  and  the  latter's  appropria- 
tion of  them  with  the  intent  to  steal  was  as  much  a  crime  as  though  he 
had  with  such  intent  removed  them  from  the  records  himself.  The  state 
detects  and  punishes  crime  after  its  commission,  but  there  can  be  no  such 
thing  as  the  state  tempting  a  citizen  to  its  commission  for  the  purpose  of 
detecting  and  punishing  it.  The  district  attorney  could  not  and  did  not 
represent  the  state,  although  he  thought  he  did,  and  his  sole  desire  was  to 
render  it  official  service.  His  acts,  therefore,  exceeded  his  authority,  were 
individual,  did  not  bind  the  state  and  did  not  estop  it  from  prosecuting 
and  convicting  the  defendant.  Id. 

8.  When  the  Defendant  Is  a  Principal,  The  defendant  having  proposed 
the  scheme  and  put  in  motion  the  forces  by  which  the  indictments  were 
actually  removed  from  the  files  of  the  court,  was  a  principal  throughout 
the  transaction:  but  if  he  had  not  instigated  it.  if  he  look  them  animo 
furandi  from  any  place  or  from  any  person,  either  with  or  without  con- 
sent, he  was  guilty  of  the  offenses  charged.  Id, 

9.  Evidence  of  One  Crime  Incompetent  to  Establish  Quilt  of  Another. 
That  portion  of  a  conversation,  in  which  a  defendant  who  has  confessed 
therein  his  guilt  of  the  c^mes  of  burglary  and  larceny,  which  admits 
his  guilt  of  another  burglary  not  charged  m  the  indictment,  is  incompe- 
tent evidence  to  establish  the  former  crimes  where  there  is  no  legal  con- 
nection between  them  and  the  latter  burglary,  and  there  is  nothing  in  the 
conversation  which  renders  it  impossible  for  the  prosecution  to  prove  his 
confession  of  the  crimes  charged  without  also  proving  what  he  said  about 
the  crime  not  charged;  and  its  admission  under  objection  and  exception 
constitutes  reversible  error.     People  v.  Loomis,  400 

10.  Exceptions  to  General  Rule.  The  whole  of  a  conversation  in  which 
a  defendant  confesses  his  guilt  of  a  crime  charged,  although  that  con- 
fesion  may  constitute  only  a  part  of  such  conversation,  is  competent  in 
three  classes  of  cases.  1.  Those  in  which  the  confession  of  guilt  is 
coupled  with  exculpatory  or  extenuating  statements.  2.  Those  in  which 
a  confession,  relevant  and  competent  as  to  the  crime  charged,  is  not  ren- 
dered inadmissible  because  it  also  necessarily  relates  to  another  crime. 
8.  Those  in  which  each  part  of  a  conversation  is  so  essentially  interwoven 
with  every  other  part  that  a  confession  of  the  crime  charged  cannot  be 
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proven  without  admitting  evidence  of  the  whole  transaction;  but  in  such 
a  case  the  extraneous  matter,  if  it  tends  to  incriminate  the  defendant, 
should  not  be  taken  as  substantive  fact,  and  should  only  go  to  the  jury 
under  cautionary  instructions  from  the  court  Id. 

1 1 .  Murder  —  Corroboration  of  Confession  —  Sufficiency  of  Ehjidtnee.  The 
evidence  upon  the  trial  of  an  indictment  for  murder  examined  and  held 
not  only  to  amply  coiToborate  every  fact  in  defendant's  confession  of  the 
crime  charged,  but  also  sufficient,  apart  from  the  confe&sion,  to  support  a 
verdict  convicting  him  of  the  crime  of  murder  in  the  first  degree. 
People  V.  Burness.  429 

Order  of  reversal  upon  ground  that  justice  required  a  new  trial  not 
reviewable. 

See  Appeal,  10. 
Indictment  must  state  the  crime  and  acts  constituting  it.  ^ 

iSsdll^DICTMENT. 

DAMAGES. 

Ck)mmon  carrier  liable  for  compensatory  damages  resulting  from  insult- 
ing conduct  of  employee. 
See  Carriers,  1,  2. 

Period  of  recovery  of  damages  for  withholding  real  property  not  limi- 
ted to  six  years  before  commencement  of  action. 
See  Real  Puopbrty,  2. 

When  erroneous  admission  of  evidence  on  question  of,  is  harmless. 
See  Trespass,  6. 

DECEDENT'S  ESTATE. 

When  declarations  of  decedent  as  to  character  of  transfers  of  property 
made  in  her  lifetime  are  inadmissible. 
See  Evidence,  10. 

When  promise  to  make  testamentary  gift  in  consideration  of  guardian's 
agreement  as  to  ward's  services  is  notenforceable. 
See  Guardian  and  Ward. 

Invalidity  of  devise  to  treasurer  of  unincorporated  religious  body  in 
trust  —  devise  not  valid  as  a  power  in  trust. 

;8fedWlLL,  1,  2. 

Trust  for  accumulation  of  income  void,  when  beneficiaries  are  not  in 
being  at  death  of  testator  —  disposition  of  surplus  income  when  provision 
for  accumulation  thereof  is  void. 

See  Will,  8,  4. 

DECISION. 

In  long  form  —  unanimous  affirmance  of,  establishes  facts  as  found. 

^8e«  Appeal,  1. 
In  long  or  short  form  —  when  it  cannot  be  made  in  case  tried  before  jury. 
See  Trial,  2. 

DEED. 

Admissibility  of  evidence  showing  inducement  for  a  deed  expressing  a 
nominal  consideration  —  decree  directing  reconveyance  based  upon  failure 
of  consideration. 
See  Equity,  1. 
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BEPnriTIONS. 

Defiuition  of  term  *'  capital  stock ''  in  Franchise  Tax  Act. 
See  Tax,  8. 

DEVISE. 

To  treasurer  of  unincorporated  religious  body  in  trust,  invalidity  of  — 
devise  not  valid  as  a  power  in  trust. 

See  Will,  1,  2. 

BIBECTOBS 

Action  against  corporation  and  individual  directors  to  rescind  slock 
subscription  induced  by  their  fraud,  maintainable. 

See  Equity,  3. 

DISTBIBXJTION. 

Of  surplus  income  when  provision  for  accumulation  thereof  is  void. 
See  Will,  4. 

DOGS. 

Action  for  negligence  in  keeping  savage  dog. 
See  Evidence,  8,  9. 

DOWEB. 

1.  Statute  of  Limitations  Applicable  to  Action  for  Dower  —  Code  Civ, 
Pro.  §  1596  —  Whtfi.  Absence  of  Parties  Defendant  from  the  State  Does  Not 
Prevent  the  Running  of  the  Statute  —  When  Code  Civ.  Pro.  §401.  Does  Not 
Apply  Thereto.  Under  the  special  Statute  of  Limitations  applicable  to 
actions  for  dower,  first  enacted  in  the  Revised  Statutes  of  1827  and 
re-enacted  and  embodied  with  amendments  thereto  in  section  1596  of  the 
Code  of  Civil  Procedure,  an  action  for  dower  must  be  commenced  by  a 
widow  within  twenty  years  after  tlie  death  of  her  husband  unless  at  the 
time  of  his  death  she  is  a  minor,  insane  or  imprisoned,  or  unless  the  right 
of  dower  has  been  recognized  by  a  writing  under  seal,  or  has  been 
adjudged  by  a  decree  of  the  court  at  any  time  before  such  claim  of  dower 
has  become  barred  by  the  lapse  of  twenty  years,  in  which  cases  the  time 
of  such  disability  and  the  time  subse(}uent  to  the  husband's  death  and 
previous  to  the  recognition  or  adjudication  of  the  claim  of  dower  shall  be 
excluded  from  cotjsidcration;  and  where  an  action  is  not  commenced  until 
more  than  twenty  years  after  the  husband's  death  the  cause  of  action  is  not 
exempted  from  the  statute,  or  the  statute  prevented  from  running  against 
it,  under  the  provisions  of  section  401  of  the  Code  of  Civil  Procedure,  by 
the  fact  that  at  no  time  since  the  husband's  death  have  the  defendants 
resided  in  the  state  of  New  York,  since  by  the  express  terms  of  section 
414,  subdivision  1,  the  general  provisions  of  the  Code  relating  to  limitii- 
tions  of  the  time  of  enforcing  a  civil  remedy  (Code  Civ.  Pro.  chap.  4, 
§§  362-415,  inclusive),  do  not  apply  to  "a  case,  where  a  different  limita- 
tion is  specially  prescribed  by  law.'      Wetyen  v.  Fick.  223 

2.  Same  —  W7ien  Parties  Claiming  Title  to  Real  Estate  Are  Non-residents, 
Action  for  Dower  May  Be  Instituted  Against  Tenants,  or  Occupants, 
Tliereof —  Code  Civ.  Pro.  §  1597.  Where  the  real  estate  in  question  has 
been  leased  and  occupied  by  tenants  from  whom  rents  have  been  collected 
and  used  by  a  life  tenant  and  the  owners  in  fee  of  the  real  estate  for  a 
period  of  twenty  years  before  the  commencement  of  an  action  for  dower,  ' 
the  Statute  of  Limitations  provided  by  section  1596  of  the  Code  of  Civil 
Procedure  is. not  prevented  from  running  by  the  fact  that,  during  said 
period  of  twenty  years,  the  life  tenant  and  owners  in  fee  of  the  real 
estate  were  non-residents  of  the  state,  since,  under  section  1597  of  the 
Code,  providing  that  "Where  the  property,  in  which  dower  is  claimed, 
is  actually  occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action,"  and  "where  it  is  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  uf  ownership  thereupon,  or  claiming 


656  INDEX. 

DOWER—  Continued. 

title  thereto,  or  an  interest  therein,  at  the  time  of  the  commencement  of 
the  action,"  the  widow  could  at  any  time  have  instituted  the  action  by 
making  the  tenant  a  party.  Id. 

3.  8ame — Wfien  There  Are  No  Tenants,  or  Occupants,  of  tike  Real 
Estate  and  Persons  Claiming  Title  Thereto  Are  Non-residents,  an  Action 
for  Dower  May  Be  Commenced  by  Publicatton  of  Summons  —  Code  Civ. 
Pro.  %  438,  Subd.  5.  Assuming  that  there  was  a  period  of  time,  during 
the  twenty  years  before  the  commencement  of  an  action  for  dower,  when 
there  was  no  occupant  of  the  premises,  or  any  person  exercising  acts  of 
ownership  thereon,  within  the  state,  the  action  could  have  been  commenced 
during  that  time  by  service  of  the  summons  by  publication  under  section 
438  of  the  Code,  subdivision  5,  which  provides  that  the  service  by  publi- 
cation can  be  made  "  where  the  complaint  demands  judgment,  that  the 
defendant  be  excluded  from  a  vested  or  contingent  interest  in  or  lien 
upon,  specific  real  or  personal  property  within  the  state;  or  that  such  an 
interest  or  lien  in  favor  of 'either  party  be  enforced,  regulated,  defined,  or 
limited;  or  otherwise  affecting  the  title  to  such  property."  Id, 

SA8EMENT8. 

Lawful  uses  of  stream. 

See  Riparian  Rights,  1,  2. 

Rights  of  abutting  owners  in  street. 

See  Streets,  1,  6. 
Damages  to,  by  elevated  railroad  — action  for. , 

See  Trespass,  1,  2. 
Action  against  street  railroad  company  by  abutting  owner. 

See  Trespass,  3-6. 

ELEVATED  BAILKOADS. 

Action  by  lessee  of  abutting  premises  for  damages  and  equitable  reliet 
See  Trespass,  1,  2. 

EaUITY. 

1.  Admissibility  of  Evidence  SJiowing  Inducement  for  a  Deed  Erpressinga 
Nominal  Consideration  —  Decree  Directing  Iteconveyance  Based  upon  Failure 
of  Consideration.  A  deed  executed  by  nn  incorporated  medical  college  con- 
veying property  to  a  university  with  which  the  college  had  merely  a 
nominal  connection,  reciting  a  consideration  of  one  dollar  and  an  agreement 
by  the  grantee  to  pay  the  grantor's  debts,  if  any,  expresses  a  nominal 
consideration  only,  where  there  are  no  debts,  and  the  statute  authorizing 
the  conveyance  provided  that  the  rights  of  any  creditora  of  the  grantor 
should  not  be  thereby  impaired,  and  the  resolutions  of  transfer  and  accept- 
ance showed  that  the  agreement  to  pay  the  debts  formed  no  part  of  the 
consideration;  in  such  a  case  the  real  consideration  may  be  shown  by  parol. 
Evidence,  therefore,  of  negotiations  prior  to  the  deed,  to  the  effect  that  the 
inducing  cause  of  the  conveyance  was  an  oral  statement  made  by  a  repre- 
sentative of  the  university  having  apparent,  but  not  actual,  authority,  that 
if  the  college  would  turn  over  all  its  property  to  the  university  the  medical 
committee  of  the  council  of  the  latter  shoula  have  entire  management  and 
control  of  the  college,  which  should  succeed  in  the  appointment  of  pro- 
fessors to  the  powers  theretofore  exercised  by  the  medical  faculty,  and 
that  the  medical  committee  should  always  remain  constituted  of  people 
acceptable  to  the  medical  faculty,  supplemented  by  evidence  that  subse- 
quent to  the  execution  of  the  deed  the  university  had  placed  itself  in  such 
a  position  that  it  could  not  carry  out  the  agreement  whereby  it  had 
acquired  the  property,  will  support  a  decree  in  equity  directing  its 
reconveyance.     Medical  College  Laboratory  v.  N.  T.  University.  153 
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2.  When  Judgtrent  Denying  an  Injxinetion  But  Requiring  Defendant  to 
Give  Seenrity  for  Damnqfuto  Be  Adme*fsured  in  Action  at  Law  Is  Uhautfior 
ized.  Where  the  couipkiint  in  an  equity  action  alleges  that  the  defendant 
had  constructed  its  street  subway  over  and  in  such  close  proximity  to 
the  plaintiff's  subway,  previously  constructed,  as  to  cause  it  great  incon- 
venience and  expense  in  making  repairs,  and  demands  an  injunction 
restraining  the  defendant  from  maintaining  its  subway  in  that  position 
and  compelling  it  to  remove  its  lines  therefrom,  but  does  not  allege 
defendant's  insolvency  or  that  a  multiplicity  of  suits  would  result,  a  judg- 
ment, denying  an  injunction,  but  requiring  the  defendant  to  give  a  bond 
to  indemnify  the  plaintiff  against  damages  which  it  might  suffer  by  reason 
of  the  trespass,  is  unauthorized.  It  is,  in  effect,  an  adjudication  that  the 
plaintiff  had  an  adequate  remedy  nt  law  for  such  damages  as  it  might 
sutler  by  reason  of  the  facts  alleged  and  that  an  action' in  equity  was 
unnecessary.     W.  U.  Tel.  Co.  v.  Syracuse  El.  L.  dt  P.  Co.  325 

8.  Action  Against  Corporation  and  Individual  Directors  to  Rescind  Stock 
Subscription  Induced  by  Their  Frauds  Maintainable.  An  action  in  equity 
U)  rescind  a  subscription  for  corporate  stock,  to  perpetually  enjoin  the 
assertion  of  the  validity  of  the  agreement  and  the  bringing  or  maintaining 
any  action,  legal  or  equitable,  based  thereon,  upon  the  ground  that  it  w^as 
obtained  by  fniud,  is  properly  brought,  not  only  against  the  corpomtion. 
but  also  against  individual  officers  of  the  corporation  by  whose  aliegetl 
false  representations  the  subscription  was  induced.  The  plaintiff  in  such 
a  case  is  not  confined  to  his  remedy  at  law  against  the  individual  defend- 
ants, but,  in  order  to  avoid  a  multiplicity  of  suits,  a  court  of  equity,  having 
concurrent  jurisdiction,  will  interpose  and  afford  him  full  and  complete 
relief  in  one  action;  and  the  fact  that  the  corporation  and  not  the  individual 
defendants  received  the  benefit  of  the  transaction  does  not  release  them 
from  liability  thereon.     Mack  v.  Latta.  525 

When  action  to  restrain  purchaser  of  canal  from  collecting  illegal  tolls 
and  excluding  freight  and  boats  of  rival  company  from  canal,  maintainable. 
See  Canals,  2. 

When   will  annul  marriage  for  fraud  in  concealing  the  existence  of 
disease  at  the  time  of  marriage. 
See  Husband  and  Wifk. 

When  v?ill  not  take  cognizance  of  action  for  accounting  between 
partners. 

See  Partneuship,  1,  2. 

ESTATES. 

Invalidity  of  devise  to  treasurer  of  unincorporated  religious  body  in 
trust  — deVise  not  valid  as  a  power  in  trust. 
See  Will,  1,  2. 

Trust  for  accumulation  of  income  void  when  beneficiaries  are  not  in 
being  at  death  of  testator  —  disposition  of  surplus  income  when  provision 
for  accumulation  thereof  is  void. 

See  Will,  3,  4. 

EVIDENCE. 

1.  When  Professional  Treatment  by  Physician  Against  Protest  of  Patient 
Establishes  Professional  Relations  Between  Them  —  Information  Acquired  by 
Such  Physician  Protected  fiom  Disclosure  under  Code  Civ.  Pro.  §  834. 
When  one  who  is  sick  unto  death  is  in  fact  treated  by  a  physician  as  a 
patient,  even  against  his  will,  he  becomes  the  patient  of  that  physician  by 
operation  of  law;  the  same  is  true  of  one  who  is  unconscious  and  unable 
to  speak  for  himself.  Any  information,  which  is  neces-sary  to  enable  such 
physician  to  act  as  such,  is  acquired  "in  attending  a  patient  in  a  pro- 

42 
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fessional  capacity"  within  the  meaning  of  section  834  of  the  Code  of 
Civil  Procedure  and  is  protected  from  disclosure.  Afe^/er  v.  Knights  of 
^   hias.  63 


2.  Explanation  of  Alleged  Admissione.  Where  portions  of  evidence 
taken  on  a  former  trial  have  been  read  on  the  theory  that  th(;y  constituted 
admissions  against  defendant's  interests,  he  may  rend  in  his  own  behalf 
any  other  portion  of  the  same  evidence  tending  to  explain  such  admissions. 
Taft  V.  LittU.  127 

8.  Use  of  Memoranda  to  Assist  Recollection.  A  witness  may  use  memo- 
randa, as  to  certain  items  of  work  and  materials  and  their  value  made 
by  another  and  proved  to  be  correct,  for  the  purpose  of  refreshing  his 
recollection.     Id. 

4.  Testimony  of  Gross- Examined  Deceased  Witness  Taken  Before  Referee 
Who  Died  Before  Mnal  Submission  of  Proofs  Admissible  Upon  a  Subse- 
quent Hearing  Before  Another  Referee—  Vode  Cit.  Pro.  §  880.  The  testi 
mony  of  a  deceased  witness  taken  before  a  referee  who  died  before 
the  evidence  was  finally  submitted  to  him  is  not  inadmissible  upon 
a  subsequent  hearing  before  another  referee  upon  the  ground  that  the 
former  Itearing  was  not  n  trial  within  the  meaning  of  section  830  of  the 
Code  of  Civil  Procedure,  where  the  parties  against  whom  such  testimony 
was  offered,  or  their  privies,  had  the  right  and  the  opportunity  to  cross- 
examine  the  witness.  Id. 

5.  Stateinents  Thai  Work  Was  Extra,  Without  Production  of  Contract 
or  Accounting  for  Ith  Absence^  Inadmissible.  Permitting  the  plaintiff's 
witnesses,  in  an  action  to  recover  f o  ■  extra  work  and  material  furnished, 
based  upon  an  alleged  oral  agreement,  supplementary  to  a  written  con- 
tract which  might  or  i;-;ght  not  cover  all  the  work  or  materials  furnished, 
to  state  what  was  extra  work  without  producing  the  plans,  specifica- 
tions and  contract,  or  at  least,  properly  accounting  for  their  non-produc- 
tion, constitutes  reversible  error.  Id. 

6.  WJien  Complaint  Cohering  Same  Claim  in  Action  Against  Third  Party 
Admissible.  The  exclusion  of  the  complaint  in  a  previous  action  by  the 
plaintiff,  who  was  a  sub-contractor,  against  his  principal,  covering  the 
same  claim,  also  constitutes  revereible  error,  where  the  principal  issue  is 
as  to  whether  the  defendant  had  dealt  directly  with  the  plaintiff  as  an 
independent  contractor  or  as  a  sub-contractor,  and  alleged  that  by  the 
agreement  between  the  two  contrnctors.  the  defendant  had  the  right  to 
request  alterations  from  the  work  provided  for  in  the  main  contract,  the 
value  of  which  should  be  added  to  or  deducted  from  the  contract  price 
between  the  contractors.  Id. 

7.  Counterclaim  —  Burden  of  Proif  —  Erroneous  Admission  of  Assign- 
ment of  Contract  Executed  After  Commencement  of  Action.  A  defendant 
who  interposes  a  counterclaim  and  domantls  an  affirmative  judgment 
thereupon  has,  under  the  statute  (Code  Civ.  Pro.  §  974),  the  affirmative 
of  the  issue  and  the  burden  of  proof,  and  where  a  defendant  is  bound  to 
establish,  in  order  to  support  a  counterclaim,  that  it  was  the  owner  of  a 
certain  contract  at  the  time  of  the  commencement  of  the  action,  it  is 
reversible  error  to  admit  in  evidence  an  undated  writing  purporting  to 
be  an  assignment  of  the  contract,  where  it  is  disclosed  upon  cross-exami- 
nation that  the  writing  was  actually  signed  subsequent  to  the  commence- 
ment of  the  action;  and  the  error  is  not  obviated  by  the  fact  that  the  trial 
court  submitted  to  the  jury  the  specific  question  whether  there  had  been 
any  assignment  of  the  contract  at  the  commencement  of  the  action,  since 
the  admission  in  evidence  of  a  written  assignment  without  date,  executed 
subsequent  to  the  commencement  of  the  action,  must,  in  any  view  of  the 
case,  have  been  misleading  with  the  jury.  Liberty  W.  P.  Co.  v.  Stoner 
W.  P.  Mjg.  Co.  219 
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8.  Wlien  Dtdaraiiona  Inadmisnble  as  Part  of  the  Bee  Genta.  In  an  action 
brought  to  recover  damages  for  injuries  caused  by  the  alleged  negligence 
of  the  defendant  in  keeping  a  savage  dog,  in  which  the  ownership  of 
the  dog  was  one  of  tlie  issues,  self-serving  declarations  made  shortly  after 
the  accident  by  the  plaintiff,  in  the  absence  of  the  defendant,  to  the  effect 
that  it  was  his  dog  and  not  that  of  his  tenant  which  frightened  her 
horse,  is  a  mere  narration  of  a  past  transaction  inadmissible  as  part  of  the 
ree  gestcB  or  for  any  purpose.     Amtin  v.  Bartlett.  810 

9.  Inadmieeibility  of  Eddence  Tending  to  Excite  the  Sympathy  of  the 
Jury,  Evidence  that  after  learning  of  the  accident  the  defendant  did  not 
call  upon  the  plaintiff,  is  inadmissible  for  any  purpose  —  whether  or  not 
he  acted  in  a  neighborly  way  was  immaterial,  and  its  only  effect  could 
be  to  arouse  the  sympathy  or  prejudice  of  the  jury.  Id. 

1 0  Wlien  Declarations  of  Decedent  as  to  Character  of  Transfers  of  Projyei'ty 
Made  in  Her  Lifetime  Are  Inadmissible.  Where  one  of  the  issues  in  a  par- 
tition action  is  as  to  whether  transfers  of  certain  property  made  to  two 
of  the  defendants  by  their  deceased  mother  in  her  lifetime  were  gifts  or 
advancements,  her  declarations  that  they  were  gifts  are  inadmissible. 
Johnson  v.  Cole.  864 

11.  When  Declarations  as  to  Donor  of  a  Certificate  of  Deposit  Are  Admis- 
sible as  Part  of  the  Res  Oestcs.  Where  one  of  the  issues  is  as  to  whether  the 
father  of  one  of  the  defendants,  who  gave  her  a  certificate  of  deposit 
before  the  death  of  her  mother,  acted  in  his  own  behalf  or  that  of  his 
wife,  whatever  occurred  at  the  interview  when  he  handed  her  the  certifi- 
cate is  material  as  part  of  the  res  gcstm ;  the  exclusion  of  evidence, 
therefore,  to  the  effect  that  he  »iid  that  it  was  a  present  from  him  and 
had  nothing  to  do  witn  her  mother,  coustitutes  reversible  error.  Id. 

12  Wfi£n  Witness  May  Be  Contradicted  or  Discredited  by  Previous 
Written  or  Oral  Statements.  Letters,  affidavits,  written  statements,  veri- 
fied pleadings,  depositions  and  previous  testimony  of  a  witness  are  admis- 
sible to  impeach  him.  if  they  are  material  to  the  issue  upon  which  he  is 
testifying  and  if  they  tend  to* contradict  or  discredit  him,  and  when  such 
contradictory  matter  is  in  writing,  and  can  be  produced,  the  whole  of  the 
writing  should  be  offered  in  evidence  before  it  is  allowed  to  be  read. 
Hanlon  v.  Ehrich.  474 

18.  Statement  of  Rule  for  Admission  of  Such  Writings  or  Parts  Thereof, 
Wfien  They  VonXain  Immaterial  and  Inc/>mpetent  Matter.  Where,  how- 
ever, such  writing  contains  much  irrelevant  or  incompetent  matter  in 
addition  to  the  parts  that  are  material,  competent  and  contradictory  of 
the  witness,  onlv  the  material  and  competent  parts  should  be  received 
and  read  in  evidence;  in  no  event,  however,  should  the  writing,  or  any 
part  thereof ,  be  read  until  it  has  been  marked  in  evidence;  and  if  the 
writing  contains  irrelevant  or  incompetent  matter  that  cannot  be  safely 
submitted  to  a  jury,  it  should  be  marked  for  identification  and  the  com- 
petent parts  thereof  read  into  the  minutes  so  as  to  form  part  of  the 
record.  Id. 

14.  Erroneous  Exclusion  of  Contradictory  Statements  Made  by  Wiinehses 
for  Plaintiff  in  Action  to  Recoter  Damages  for  Alleged  Injuries.  Where 
witnesses  for  the  plaintiff,  in  an  action  brought  to  recover  for  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendants,  had.  at 
the  instance  of  the  defendants,  prior  to  the  trial  and  in  anticipation 
thereof,  signed  written  statements  containing  matter  relating  to  plaintiff's 
alleged  injuries  and  clearly  contradictory  of  the  testimony  given  at  the 
trialby  such  witnesses,  it  may  fairly  be  presumed  that  the  statements  were 
made  for  use  at  the  trial  aud  that  they  were  germane  to  the  issue;  and 
where  the  witnessc^s  had.  upon  cross-examination  by  defendants,  identified 
and  admitted  their  signatures  to  the  statements,  it  is  reversible  error  to 
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exclude  the  statements  from  evidence  when  offered  by  defendants  as  part 
of  their  case  for  the  purpose  of  impeaching  such  witnesses,  where  the 
objection  thereto  was  merely  geneml,  as  immaterial,  irrelevant  and  incom- 
petent, and  not  upon  the  specific  ground  that  parts  thereof  were  incom- 
petent for  the  purpose  for  which  they  were  offered,  especially  where 
the  trial  court,  after  excluding  the  statements,  criticised  and  discussed 
the  execution  and  contents  thereof  as  if  they  had  been  admitted  in  evi- 
dence and  were  before  the  jury.  I(L 

When  surrender  of  life  insurance  policy  for  less  than  amount  named 
therein  is  evidence  of  accord  and  satisfaction  of  claim  thereunder. 

See  Accord  AND  Satisfaction,  1. 

When  objection  to  erroneous  admission  of,  h  obviated  by  amendment 
of  pleadings. 

See  Appeal,  5. 

Sufficiency  of,  on  trial  for  murder. 
See  Crimes,  1,  2. 

Evidence  of  one  crime  incompetent  to  establish  guilt  of  another  — 
exception  to  general  rule. 

See  Crimes.  9,  10. 

Corroboration  of  confession  of  miirder  —  sufflcicncr  of  evidence. 
See  Crimes,  11. 

Admissibility  of,  showing  inducement  for  u  deed  expressing  a  nominal 
consideration. 

See  Equity.  1. 

Acceptance  of  interest  in  advance  prima  facie  not  conclusive  evidence 
of  extension  of  time  of  payment  of  a  bond  and  mortgage  —  insufficiency 
of  evidence  to  establish  an  agreement  for  a  change  in  rate  of  interest 
which  will  discharge  surety. 

See  Mortgage,  1,  2. 

When  testimony  that  plaintiff  looked  but  did  not  see  approaching  train 
is  incredible  as  a  matter  of  law. 

See  Negligence,  1. 

When  family  physician  having  knowledge  of  injuries  ai  plaintiff  may 
testify  as  to  permanent  and  future  result  thereof. 
See  Negligence,  4. 

When  proof  that  railroad  company  has  failed  to  comply  with  statutory 
requirements  is  inadmissible  in  an  action  by  abutting  owner  for  trespass  — 
when  erroneous  admission  of  evidence  on  question  of  damages  is  harmless. 

See  Trespass,  4,  6. 

Credibility  of  witnesses  is  generally  a  question  of  fact,  not  of  law. 
See  Trial,  1. 

FLAGS. 

Statute  prohibiting  use  of  national  and  state  flags  for  advertisement, 
unconstitutional  in  part. 

See  Constitutional  Law. 

FRANCHISE. 

To  use  space  beneath  street  must  be  construed  in  public  interest. 
See  Streets,  7. 
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Earnings  of  an  interstate  character,  by  a  domestic  corporation,  are  not 
subject  to. 
See  Tax,  1. 

Definition  of   term    "capital    stock" — investment    in    bonds —  when 
regarded  as  capital  employed  within  this  state  —  investments  in  stocks  of 
other  corporations. 
See  Tax.  8-6. 

FRAUD.  ' 

Action  to  rescind  stock  subscription  induced  by  fraud,  when  maintain- 
able. 

See  Equity,  8. 

When  marriage  annulled  for,  in  concealing  the  existence  of  disease  at 
time  of  the  marriage. 

See  HU8BA17D  and  Wipe. 

FRAUDS  (STATUTE  OF). 

Where  available  as  a  defense  although  not  pleaded. 
See  Contract,  1. 

GIFTS. 

As  to  whether  transfers  of  property  by  decedent  in  her  lifetime  were 
gifts  or  advancements. 
See  Evidence,  10,  11. 

ORADR 

Damages  for  change  of. 
See  Highways. 

GUARDIAN  AND  WARD. 

When  Promise  to  Make  Teetamentary  Oift  in  ConHderaiion  of  Ouar- 
diaii's  Agreement  as  to  Ward*s  Services  Is  Not  Enforceable.  An  agreement 
by  a  statutory  guardian  that  his  ward,  who  had  always  lived  with  a  cer- 
tain person,  would  continue  to  live  with  him  as  a  member  of  the  family 
and  in  the  position  of  a  daughter  during  his  lifetime,  furnishes  no  consid- 
eration for  a  promise  by  such  person  that  at  his  death  he  would  bequeath 
her  a  specified  sum  ana  in  addition  would  devise  to  her  the  house  and  lot 
in  which  tehy  resided,  for  the  reason  that  the  ward  is  compelled  thereby 
to  live  with  such  person  during  his  lifetime,  which  period  might  extend 
beyond  her  majority,  and  the  guardian  had  no  power,  by  cbntnict  or 
otherwise,  either  beK)re  or  after  her  majority,  to  bind  her  thereafter  in  the 
disposition  of  her  time,  services  or  property;  when  such  person  dies,  there- 
fore, having  failed  to  fulfill  his  prbmise,  equity  will  not  decree  specific 
performance  thereof  against  his  estate.    Ide  v.  Brown.  26 

HIGHWAYS. 

Uainages  for  Change  of  Grade  —  Betronetive  Effect  of  L.  1908,  Ch.  610. 
Chapter  610,  Laws  of  1903,  relating  to  damages  for  change  of  grade  of 
a  highway  "  in  any  town  in  which  a  highway  lias  been  or  hereafter  shall 
be  repaired,"  expresses  in  unmistakable  language  an  intention  of  the 
legislature  to  make  it  retroactive,  and  an  owner  abutting  on  a  street  the 
ffrade  of  which  had  been  changed  before  its  passage  is  entitled  to  recover 
damages  as  provided  therein.    Matter  of  Atidersen,  416 

Delaware  and  Hudson  canal  a  public  highway. 
See  Canals,  1-8. 

Injury  from  defect  in  sidewalk. 
See  Negligence,  3. 
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Rights  in  streets  not  in  existence  in  1664,  determined  by  English,  not 
by  Dutch  law  —  abutting  owners  presumed  to  own  the  fee  to  the  center  of 
the  street  —  use  of  street  by  electric  street  railway  —  consents  of  abutting 
owners  to  construction  of  railway  create  property  rights  which  cannot  be 
abandoned  except  by  action  of  all  parties  interested  —  when  non-consent- 
ing owner  entitled  to  an  injunction  restraining  operation  of  road. 

See  Streets,  1-6. 
Use  of  space  beneath  streets  for  subways. 

See  Streets,  7. 
Elevated  railroad  —  action  for  damages  and  equitable  relief. 

See  Trespass,  1,  2, 

Action  against  street  railroad  company  by  abutting  owner  claiming  to 
own  to  center  of  street. 

See  Trespass,  3-6. 

HUSBAND  AND  WIFE. 

Marriage —  WJien  AnnuUed  for  Fraud  in  Concealing  the  EHsteTiee  of 
Disease  at  the  Time  of  the  Marriage.  Equity  will  annul  a  marriage  upon 
the  ground  of  fniud,  where  one  of  the  parties  at  the  time  of  its  celebra- 
tion, is  afflicted  with  a  chronic,  contagious  and  hereditar}'  venereal  dis- 
ease, which  fact  was  known  to  and  concealed  by  him,  even  assuming 
that  at  the  time  of  the  application  for  its  annulment  he  had  practically 
recovered:  especially  in  a  case  where  the  marriage  has  not  been  consum- 
mated, and,  therefore,  the  marriage  relation  has  not  fully  ripened  into  the 
complications  of  a  public  status,  involving  the  consideration  of  questions 
of  public  policy.     Svejison  v.  Svenwn,  54 

Action  for  annulment  of  marriage. 
See  Appeal,  2. 

INCOME. 

Trust  for  accumulation  of,  void  when  beneficiaries  are  not  in  being  at 
death  of  testator  —  distribution  of  surplus  income  when  provision  for 
accumulation  thereof  is  void. 
See  Will,  3,  4. 

INDICTMENT. 

Must  State  the  Crime  and  Acts  Constituting  It.  Section  275  of  the  Code 
of  Criminal  Procedure,  prescribing  what  an  indictment  shall  contain,  is 
not  satisfied  by  an  indictment  in  which  the  statement  of  the  acts  claimed 
by  the  prosecution  to  constitute  the  crime  is  a  mere  repetition  of  the  crime 
charged,  especially  in  a  case  where  it  may  be  made  out  by  proof  of  any 
one  of  many  different  acts  which  constitute  a  violation  of  the  statute 
under  which  the  indictment  is  found,  and,  therefore,  it  is  impossible  for 
the  accused  to  know  what  specific  violation  he  is  called  upon  to  meet,  and 
cannot,  therefore,  properly  prepare  for  trial;  and  a  demurrer  thereto  upon 
the  ground  that  it  does  not  contain  a  plain  and  concise  statement  of  the 
acts  constituting  the  crime,  is  properly  sustained.  The  defendant  in  such 
a  case  is  not  obliged  to  apply  for  an  "order  directing  a  bill  of  particulars, 
since  that  rests  in  the  discretion  of  the  court  and  may  or  may  not  be 
granted,  but  is  entitled  to  the  rights  accorded  by  the  statute,  i^eople  v. 
Corbalis.  616 

INJUNCTION. 

WJien  Parties  in  No  Way  Connected  with  Defendants  Are  Not  Guilty  of 
Contempt  in  Violating  Ord^r.  An  injunction  order  in  a  suit  against  ciiF 
ofiicials  to  enjoin  them  from  the  removal  of  a  sidewalk  fruit  stNna, 
granted  under  subdivision  1  of  section  604  of  the  Code  of  Civil  Proced- 
ure, restraining  the  defendants  and  "  all  other  persons  having  knowl- 
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edge  of  this  injunction  order."  restmins  the  defendants  and  those  only 
who  act  either  as  their  servants  or  agents  or  in  combination  or  collusion 
with  them  or  in  assertion  (;f  their  rights  or  claims.  Parties  in  no  way 
connected  with  the  defendants,  who  removed  the  stand,  but  neither  acted 
nor  assumed  to  act  under  their  authority,  and  who  removed  it  in  the  exe- 
cution of  the  process  of  another  court  issued  on  a  judgment  not  based  on 
any  claim  of  the  city  that  the  stand  was  a  nuisance,  but  on  a  right  asserted 
by  a  landlord  to  dispossess  a  defaulting  tenant,  are  not  guilty  of  a  con- 
tempt of  court  as  for  a  violation  of  the  order,  although  they  had  knowl- 
edge of  its  provisions.     Rigas  v.  Livingston.  20 

To  restrain  maintenance  of  subway  in  street —  denial  of. 
See  Equity,  2. 

Restraining  operation  of  railroad  —  when  abutting  property  owner 
entitled  to. 

See  Streets,  6. 

INSTTEtANCE. 

1.  Life  Polieiea  Payable  to  Wife  of  Insured  Who  Predeceased  Him,  Vest 
in  Children  Tfien  Living.  Policies  of  life  insurance,  one,  payable  upon 
the  death  of  the  husband  to  his  wife,  her  executors,  administrators  or 
assigns  for  her  sole  use,  "if  she  survived  him,  but  in  case  she  died  Urst 
the  amount  to  be  paid  to  her  children  for  their  use,  or  to  their 
guardian,  if  under  age;"  the  other,  payable  to  his  wife  **or  to  her  legMl 
representatives"  upon  his  death,  but  if  she  was  not  then  living  to  be 
paid  '*to  her  children  or  to  their  guardian  if  under  age,"  upon  the 
death  of  the  wife  before  the  insured,  vest  in  the  children  living  at  that 
time,  Tj^ho  take,  not  through  their  mother,  but  become  substituted  as  the 
beneficiaries  by  virtue  of  "the  stipulations  of  the  contract,  and  such  chil- 
dren, if  living  at  the  death  of  the  insured,  or  their  representatives,  if 
dead,  are  entitled  to  share  in  the  proceeds  of  the  policies.  Fidelity  l^uet 
Co.  V.  Marshall.  468 

2.  Fraternal  Beneficiary  Societies —  Wlien  Life  Insurance  Companies, 
Within  Meaning  of  Question,  '*  Hare  Ton  Ever  Been  Btjected  by  Any 
Life  Insurance  Comjuuiy  or  Association  T"  Under  the  General  Insur- 
ance Law(L.  1892,  eh.  690,  art.  7)a  "  fraternal  beneficiary  society,"  incor- 
porated under  the  laws  of  a  foreign  state  and  conducting  a  life  insurance 
business  on  the  co-operative  or  assessment  plan,  and  requiring  by  its  con- 
stitulion  and  by-laws  applicants  for  membership  to  pass  a  medical 
examination  upon  the  result  of  which  admission  depends,  is  a  life  insur- 
ance company  or  association  within  the  meaning  of  the  question,  *'  Have 
you  ever  been  rejected  by  any  life  insunmce  company  or  association  ?'• 
propounded  in  a  written  application  for  membership,  and  where  an  appli- 
cant for  admission  to  one  division  or  tent  of  such  society,  who  had  previ- 
ously been  rejected  by  another  division  or  tent  of  the  same  society  upon 
medical  examination,  which  rejection  was  known  to  him,  answered  "no" 
to  such  question,  the  answer  is  untruthful  and  fraudulent  and  avoids  the 
certificate  of  insurance  issued  to  such  applicant,  where  he  stipulated  in 
his  application  therefor  that  any  untruthful  or  fraudulent  answers  should 
vitiate  the  certificate  and  forfeit  all  payments  made  thereon.  Alden  v. 
Knights  of  Maccabees.  585 

3.  Appeal  —  Upon  Appeal  from  Judgment  Entered  on  Verdict  Directed 
by  Court,  Appellate  Division  Has  Ko  Power  to  Review  Ruling  of  Trial  Court 
Excluding  Etidtjice  to  Which  No  Exception  Was  Taken.  Where  in  an  action 
brought  upon  such  certificate,  tried  before  a  jury,  the  plaintiff  sought  to 
avoid  the  effect  of  the  false  answer  by  proof  tliat  the  deceased  made  the 
application  upon  which  the  certificate  v/as  issued  on  the  advice  and  by  the 
instruction  of  one  of  the  general  officers  of  the  society,  who  instructed  the 
deceased  to  answer  as  he  did,  which  proof  was  excluded  by  the  trial  court. 
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to  which  ruling  no  exception  was  taken,  and  the  plaintiff,  without  mak- 
ing a  motion  for  a  new  trial,  appealed  from  the  judgment  entered  against 
her  upon  a  verdict  directed  by  the  court,  the  Appellate  Division,  although 
claiming  to  act  under  its  general  supervisory  power,  has  no  authority  to 
review  the  ruling  of  the  trial  court  excluding  such  evidence;  the  appeal 
having  been  taken  under  the  statute  (Code  Civ.  Pro.  §  1346,  subd.  2) solely 
from  the  judgment,  the  Appellate  Division  hos  power  only  to  review 
questions  of  law,  and  they  can  be  raised  only  by  exceptions  taken  at  the 
trial.  Id. 

Life  —  accord  and  satisfaction  of  claim  under  policy. 
See  Accord  and  Satisfaction,  1,  2. 

Foreign  judgment  founded  upon  service  of  process  upon  agent  desig- 
nated by  insurance  company  in  accordance  with  laws  of  foreign  state  — 
policyholder's  right  to  enforce  against  company  stipulation  made  for  his 
benefit. 

See  Jurisdiction. 

INTEREST. 

Acceptance  of  interest  in  advance  prima  facie  not  conclusive  evidence 
of  extension  of  time  of  payment  of  bond  and  mortgage  —  insufficiency  of 
evidence  to  establish  an  agreement  for  a  change  in  rate  of  interest  which 
will  discharge  surety. 

See  Mortgage,  1,  2. 

Right  of  vendor  to,  when  purchaser  refuses  to  accept  or  pay  for  goods. 
See  Vendor  and  Purchaser,  2. 

JAMESTOWN  (CITY  OF). 

What  is  sufficient  compliance  with  provision  of  charter  requiring  notice 
of  accident  to  be  given  in  forty-eight  hours  thereafter. 
See  Negligence,  3. 

JXTDGMENT. 

Denying  an  injunction  but  requiring  defendant  to  give  security  for 
damages  to  be  admeasured  in  an  action  at  law,  when  unauthorized. 
See  EquiTY,  2. 

JTJIIISDICTION. 

httreign  Judgment  Fbund^  upon  Service  of  Process  upon  Agent  Designated 
by  Insurance  Company  in  Arcordance  with  Laws  of  Foreign  State  —  Policy - 
holder's  Uight  t»  Enforce  Against  Company  Stipulation  Made  for  His  Bene- 
fit. A  stipulation  made  by  a  foreign  insumnce  company,  required  by  a 
statute  of  North  Carolina  as  a  condition  of  its  doing  business  in  that 
state,  that  process  might  be  served  upon  the  secretary  of  state  as  long  as 
tiiere  might  be  any  liability  on  its  part  under  any  contract  of  insurance 
entcre<l  into  by  it,  is  an  agreement  made  for  the  benefit  of  and  is  enforce- 
able by  policyholders.  A  subsequent  stipulation  made  by  the  company, 
required  by  an  amendatory  statute,  that  process  might  be  served  upon 
the  insurance  commissioner  nppointed  thereby,  is  a  substitute  for  the 
original  stipulation,  which  the  legislature  and  the  company  had  the 
power  to  make  and  inures  tov  the  benefit  of  and  is  enforceable  by  all 
policyholders  whether  they  became  such  before  or  after  the  passage  o^  the 
amendatory  act.  A  personal  judgment,  therefore,  obtained  in  the  state  of 
North  Carolina  against  the  company  in  an  action  commenced  after  the  pas- 
sage of  the  amendatory  act,  upon  a  policy  issued  prior  thereto,  cannot  be 
successfully  attacked  upon  the  ground  that  jurisdiction  was  not  acquired, 
for  the  reason  that  service  of  process  was  made  upon  the  insurance  com- 
missioner and  not  up  )n  the  secretary  of  state  as  required  by  the  stipula- 
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tion  in  fore  •  when  the  policy  was  issued  and  was  made  after  the  com- 
pany had  attempted  to  revoke  its  designation  of  the  insurance  commis- 
sioner as  the  party  upon  whom  service  of  process  could  be  made  and  had 
ceased  to  do  business  in  the  state.  Woodtoard  v.  Mutual  Beserve  L.  Ins. 
Co.  486 

LANDLORD  AND  TENANT. 

When  landlord  who  dispossesses  a  defaulting  tenant  is  not  guilty  of  a  vio- 
lation of  an  injunction  to  restrain  citv  officials  from  interfering  with  suck 
tenant  for  the  alleged  maintenance  of  a  nuisance. 
See  Injunction. 

Construction  of  provision  of  le?se  as  to  renewal  thereof  for  an  addi- 
tional term  —  positive  and  unqualified  agreement  to  renew  lease  —  when 
it  is  not  affected  or  qualified  by  sepanite  and  distinct  provisions  relating 
to  title  of  buildings  to  be  erected  by  tenant  —  action  to  compel  landlord 
to  comply  with  agreement  to  renew  lease  -  allegations  of  complaint 
examined  and  held  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

See  Leabb,  1-8. 

Action  by  tenant  for  injuries  received  from  the  fall  of  a  ceiling. 

See  Pleading,  1. 

Lease  of  common  property  to  a  firm  of  which  one  of  the  tenants  in 
common  is  a  member  —  holdmg  over. 
See  Heal  Property,  1. 

LABCENY. 

Receiving  property  of  the  state  from  any  one  with  intent  to  steal  it  is  a 
crime  —  theft  of  public  records — delivery  of  public  records  by  public 
officer  to  one  with  intent  to  have  him  steal  them  no  defense  to  prosecu- 
tion for  theft  upon  the  ground  that  the  state,  through  its  representative, 
attempted  to  create  a  crime  —  when  the  defendant  is  a  principal. 
See  Crimes,  5-8. 

LEASE. 

1.  Construction  of  Provision  of  Lease  as  to  Renewal  Thereof  for  an  Addi* 
tiofial  Term.  Where  a  landlord,  individually  and  as  executrix,  demised 
premises  for  the  term  of  five  years  by  a  written  instrument,  which  con- 
tained, in  a  separate  clause,  a  provision  leasing  the  premises  to  the  same 
lessee  for  the  same  rental  for  an  additional  term  of  five  years  from  the 
expiration  of  the  first  term,  and  agreeing  that  within  one  year  before 
the  expiration  of  the  first  term  the  lessor  would,  on  ten  days'  notice 
in  writing  from  the  lessee,  institute  proceedings  in  the  Supreme  Court 
for  leave  to  execute  an<l  enter  into  a  lease  of  the  premises  to  the  lessee 
at  the  same  rental  for  the  further  term  of  five  years,  commencing  upon 
the  expiration  of  the  first  term,  such  provision  constitutes  an  unqualified 
obligation,  upon  the  performance  of  which  either  of  the  parties  has  the 
right  to  insist.     Neiderstein  v.  Cuhick.  548 

2.  Ptsitive  and  Unqualified  Agree fnent  to  Renew  Lease  —  When  It  Is  Net 
Affected  or  Quantified  by  Separate  and  Distitict  Provisions  Relating  to'Tit.e 
of  Buildings  to  be  Erected  by  Tenant.  The  positive  right  arising  under 
such  clause  is  not  qualified  or  affected  by  a  separate  and  distinct  clause 
providing  that  the  lessee  might  erect  certain  additions  to  the  demised  build- 
ings, the  title  to  which  should  pass  to  the  lessor  upon  the  expiration  of 
the  second  term  of  five  years;  but  if  the  lessor  could  not  legally  give,  or 
should  refuse  to  give,  the  extension  of  the  lease  for  the  additional  five 
years,  she  should  pay  the  lessor  the  fair  and  reasonable  value  of  the  added 
buildings:  and  if  the  lessee  should  fail  to  renew  the  lease  for  the  second 
term  of  five  yeais.  his  right  and  title  to  the  added  buildings  should  be  for- 
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feited  at  the  expiration  of  the  first  five  years  and  pass  to  the  lessor;  since 
these  provisions  do  not  operate  to  relieve  oither  party  from  the  nnqoalified 
obligation  assumed  by  the  former  clause  of  the  lease,  but  merely  provide 
additional  rights,  or  remedies,  relating  to  the  title  of  the  new  buildings 
in  case  either  party  should  fail  to  comply  with  the  agreements  of  the 
former  clause.  Id. 

8.  Action  to  Compel  Landlord  to  Comply  mth  Agreement  to  Renew  Leaae 
—  Allegations  of  Complaint  J^nmined  and  Held  to  State  Hhcts  Sufficient  to 
Constitute  Cause  of  Action.  Where,  in  an  action  brought  by  the  lessee 
against  the  lessor  under  such  lease  for  the  specific  performance  of  the 
covenant  requiring  the  lessor  to  execute  a  lease  for  the  additional  term  of 
five  years,  or  that  she  apply  to  the  Supreme  Court  for  the  requisite 
authority  for  that  purpose,  the  complaint  recites  the  lease  in  full  and 
alleges  that  the  lessee  made  the  demand  for  a  new  lease  in  the  manner  and 
within  the  time  required  by  the  present  lease  and  that  the  lessor  refused 
to  comply  with  the  same,  the  complaint  is  not  demurrable,  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
lor  the  reason  that  it  was  optional  with  the  lessor  either  to  renew  the  lease 
or  pay  for  the  buildings  erected  on  the  premises  by  the  lessee.  Id, 

Of  common  property  to  a  firm  of  which  one  of  the  tenants  in  common  is 
a  member  —  holding  over. 
See  Real  Property,  1. 

Action  by  lessee  of  abutting  premises  against  elevated  railroad. 
See  Trespass,  1,  2. 

LIENS. 

1.  MecJumic's  Lien —  When  Contractor's  Order  Accepted  by  Owner  Con- 
stitutes Payment  to  Sub-contractor  and  Is  Not  Rehired  to  Be  Filtd, 
Section  15  of  the  Mechanics'  Lien  Law  (L.  1897,  ch.  418),  requiring  the 
filing  of  orders  drawn  by  a  contractor  or  sub-contractor  upon  the  owner 
for  moneys  payable  on  the  contract,  in  nowise  affects  payments  made 
by  the  owner  on  account  of  labor  performed  or  materials  furnished  under 
the  contract.  The  acceptance  by  the  owner,  therefore,  of  an  order  drawn 
on  him  by  the  contractor  for  part  of  the  moneys  due  upon  the  contract 
which  order  was  made  payable  to  a  sub-contractor  who  had  filed  a 
mechanic's  lien  for  the  amount  represented  thereby,  and  the  owner's 
promise  in  writing  to  pay  it,  accepted  by  the  sub  contractor  in  satisfaction 
of  his  lien  which  was  thereupon  discharged  of  record,  constitutes  a  pay- 
ment and  the  filing  of  the  order  is  not  requisite  in  order  to  make  it  valid 
as  against  subsequent  lienors.     Harvey  v.  Brewer.  5 

2.  New  Toi'k  (City  of  )  —  MecJianic's  Lien  upon  Oouvemeur  ^ospital  — 
W7iat  Is  Sufficient  Serried  of  Notice  of  under  Lien  Law  (L.  1897,  Ch.  418, 
§  12).  Under  the  Lien  Law  (L.  1897,  ch.  418,  §  12)  a  notice  of  mechanic's 
lien  against  an  addition  to  Gouverneur  Hospital  in  the  city  of  New  York, 
authorized  to  be  erected  by  the  commissioners  of  the  sinking  fund 
(L.  1894,  ch.  703,  amd.  L.  1895,  ch.  3fi9),  filed  with  the  comptroller,  who 
was  not  only  the  chief  financial  officer  of  the  city,  but  was  also  a  com- 
missioner of  the  sinking  fund,  is,  in  the  absence  of  statutory  or  record 
evidence  that  there  was  a  regular  official  head  to  that  body,  a  valid 
service  upon  the  board.     Hawkins  v.  Mapes-Beeve  Constr.  Co.  236 

3.  Same  —  Non-joinder  of  Parties  Defendant.  A  plea  of  non- joinder  of 
proper  parties  defendant  without  pointing  out  the  precise  defect  or 
bringing  the  matter  to  the  attention  of  the  trial  court,  or  showing  that  a 
complete  determination  of  the  controversy  cannot  be  had  without  the 
presence  of  an  additional  party,  is  ineffectual.  Id, 

4.  Transfer  of  Interest  Pendente  Lite  —  Code  Civ.  Pro.  %  758.  Where  a 
contract  to  furnish  labor  and  material  has  been  transferred  by  an  assign- 
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ment  which  is  to  become  absolute  only  upon  certain  contin.eencies  which 
do  not  eventuate  until  after  the  commencement,  by  the  assignor,  of  an 
action  crowing  out  of  the  contract,  he  may,  under  section  756  of  the 
Code  or  Civil  Procedure,  continue  the  action  unless  the  court  directs  the 
substitution  or  joinder  of  the  assignee  as  a  party.  Id. 

LIFE  INSURANCE. 

Accord  and  satisfaction  of  claim  under  policy. 

See  Accord  and  Satisfaction,  1.2. 

Life  policies  payable  to  wife  of  insured  who  predeceased  him,  vest  in 
children  then  living. 
See  Insurance,  1. 

When  fraternal  beneficiary  society  is  a  life  insurance  company  — 
untruthful  answer  in  application. 

See  Insurance,  2. 

LIMITATION  OF  ACTIONS. 

Statute  of  Limitations  applicable  to  action  for  dower  —  when  absence 
of  parties  defendant  from  the  stace  does  not  prevent  the  running  of  the 
statute. 

See  Dower,  1. 

MANBAUTTS. 

Alternative  writ  of —  when  practice  pursued  upon  trial  of  issues  raised 
by  return  to,  amount  to  a  mistrial. 
See  Appeal,  7. 

KABBIAGE. 

Action  for  annulment  of. 
See  Appeal,  2. 

When  annulled  for  fraud  in  concealing  the  existence  of  disease  at  the 
time  of  marriage. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Safety  of  Woi'kiag  Place.  Where  it  appears  that  the  plaintifif  in  an 
action  of  negligence  sustained  injuries  from  falling  through  a  trap 
door  not  fitted  with  hinges,  which  was  improperly  replaced  by  her 
co-servants,  and  it  is  a  fair  inference  from  the  evidence  that' such 
co-servants,  who  were  working  below  the  trap  door,  could  not  close 
it  from  below  and  bring  it  down  to  a  level  with  the  surrounding  floor, 
for  the  reason  that  it  was  a  verv  tight  fit  and  required  considemble 
force  to  drive  it  back  into  position,  it  is  a  question  for  the  jury 
whether  the  accident  was  not  likely  to  occur  in  the  absence  of  hinges 
on  the  door,  which  would  have  held  it  firmly  in  place,  so  that  it  would 
have  been  either  wide  open  and  the  aperture  perfectly  obvious,  or  practi- 
cally closed,  substantially  covering  the  opening  and  immovable  if  stepped 
upon,  and,  therefore,  whether  the  defendant,  under  the  circumstances, 
had  furnished  a  safe  place  in  which  the  plaintiff  was  required  to  work. 
Bateman  v.  N.  T.  C.  cfc  //.  R.  R  li.   Co,  84 

2.  Negliqence  —  L.  1902,  Ch.  600,  Requiring  Notice  of  Injury  to  Be  Oiven 
to  Master  Not  Applicable  to  Actiona  Rxstd  'upon  Common-law  Liability  of 
Master.  Where  the  complaint,  in  an  action  brought  to  recover  for  the 
death  of  an  employee,  charged  to  have  been  caused  by  the  negligence  of 
his  employers,  alleges  that  the  defendants  erected  and  caused  to  be 
erected  a  scaffold  in  such  a  negligent,  improper  and  unsafe  manner 
that  the  same  gave  way  and  fell,  whereby  the  plaintiff's  intestate,  who 
was  working  thereon,  received  injuries  which  caused  his  death,  the  com- 
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plaint  Btiites  a  good  cause  of  action  based  upon  the  common-law  liability 
of  the  defendants,  and  it  is  unnecessary  to  allege  that  a  notice  of  the 
time,  place  and  cause  of  the  injury  was  served  upon  the  employers 
within  120  days  after  the  occurrence  of  the  accident  as  prescnbeti 
by  section  2  of  chapter  600  of  the  Laws  of  1902,  relating  to  the  lia- 
bility of  employers  to  make  compensation  for  personal  injuries  suf- 
fered by  employees;  while  the  statute,  by  the  provisions  of  section  1  that 
the  master  shall  be  liable  for  the  negligence  of  a  superintendent  or  any 
person  actine  as  such,  has  given  employees  an  additional  cause  of  action 
a^inst  employers;  it  does  not  cover  the  whole  liability  of  the  employer 
to  the  employee,  and  the  requirement  of  section  2,  that  notice  shall  be 
given  to  the  employer  as  a  condition  precedent  to  the  maintenance  of  an 
action  to  recover  damages  for  personal  in j  uries,  is,  by  the  t6.'ms  of  the 
statute,  limited  to  "actions  for  the  recovery  of  compensation  for  injury 
or  death  under  this  act."     Omaehle  v.  Rosenberg.  147 

3.  Negligence —  WJien  Foreman  Is  Not  tlie  Alter  Ego  of  the  Master. 
An  employer  is  not  liable  to  a  stevedore  working  in  the  hold  of  a 
vessel  until  quite  dark  for  an  injury  caused  by  the  neglect  of  a  foreman 
to  light  lamps  whicli  the  employer  had  provided  and  which  it  was  the 
foreman's  duty  to  light,  inasmuch  as  such  act  cannot  be  considered  as 
within  the  personal  duty  of  the  employer,  the  performance  of  which  he 
delegated  to  the  foreman,  but  is  to  be  regarded  as  within  the  line  of  a 
mere  servant's  duty  and  as  a  detail  of  the  work  in  which  the  employees 
were  all  engaged  and  with  respect  to  which  they  and  the  foreman  were 
fellow-servants.     Madigan  v.  Oceanic  Steam  Nav.  Co.  242 

4.  Negligence  —  Risk  of  Employment.  The  owners  of  a  store  who  have 
constructed  therein  marble  stairs  for  the  use  of  their  employees  and 
patrons,  assuming  that  they  were  slippery  by  reason  of  the  smoothness 
or  polish,  are  not  liable  to  a  clerk  for  an  injury  resulting  from  slipping 
thereon,  where  she  was  perfectly  familiar  with  their  condition,  having 
used  them  several  times  each  day,  and,  therefore,  must  be  deemed  to  have 
assumed  the  risk  incidental  to  their  use.    Kline  v.  Abraham.  877 

MECHANIC'S  LIEN. 

When  contractor's  order  accepted  by  owner  constitutes  payment  to  sub- 
contractor and  is  not  required  to  be  filed. 

See  Liens,  1. 

What  is  suflScient  service  of  notice  of,  on  public  building  in  city  of  New 
York  —  non  joinder  ot  parties  defendant — transfer  of  interest  pendente 
lite. 

See  Liens,  2-4. 

MEMORANDA. 

Use  of,  to  assist  recollection. 
See  Evidence,  3. 

MISJOINDEB. 

Non  joinder  of  parties  defendant. 
See  Liens,  3. 

MISTRIAL. 

Of  Issues  raised  by  alternative  writ  of  mandamus  and  return  thereto. 
See  Appeal,  7. 

MOBTaAGE. 

1.  Acceptance  of  Interest  in  Advance  Prima  Facie  Not  Condtisive  Evi- 
dence of  Extension  of  Time  of  P,ii/ment.  A  valid  extension  of  the  time  of 
payment  of  a  bond  and  mortgage,  such  as  will  discharge  one  standing  in 
the  relation  of  surety  for  the  payment  of  the  mortgage  debt,  is  not 
established  as  matter  of  law  by  the  mere  receipt  from  the  grantee  of  the 
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premises  of  interest  three  days  in  advance,  where  there  is  no  other  j^roof 
of  an  agreement,  express  or  implied,  for  such  extension,  and  two  and  a 
half  days  of  the  three  were  legal  holidays.     N.  Y,  L.  Ins.   Go.  v.  Casey. 

881 

2.  Insufficiency  of  Eoidenee  to  Establish  an  Agreement  for  a  Change  in 
Rate  of  IrUerest  W  hich  Will  Discharge  Surety.  While  a  valid  agreement 
between  the  mortgagee  and  the  grantee  of  the  mortgaged  premises  to 
change  the  rate  of  interest,  made  without  the  knowledge  or  consent  of 
the  surety,  would  operate  to  discharge  him,  such  an  agreement  is  not 
established  as  a  matter  of  law  by  proof  that  the  mortgagee  directed  an 
increase  in  the  rate,  which  the  grantee  thereafter  voluntarily  paid  and  the 
mortgagee  received  for  a  short  period,  when  the  former  rate  was  restored, 
in  the  absence  of  any  other  evidence  establishing  or  tending  to  establish 
such  an  agreement.  Id, 

MTJinGIPAL  CORPORATIONS. 

When  a  City  Is  Liable  for  Salary  of  Employee  Illegally  Removed,  Pending 
an  Apmal  from  an  Order  of  the  Court  Vacating  His  Discharge.  Where  a 
municipal  employee,  appointed  pursuant  to  the  Civil  Service  Law  and 
protected  by  the  provisions  thereof  from  removal  except  upon  notice  and 
for  cause  judicially  established,  is  removed  and  another  appointed  in  his 
place,  and  upon  certiorari  his  removal  is  declared  illegal  and  void  and  is 
set  aside  and  vacated  by  an  order  of  the  Appellate  Division,  of  which 
decision  the  comptroller  and  mayor  of  the  city  had  knowledge,  and  from 
which  the  city  appealed  to  the  Court  of  Appeals,  which  affirmed  the  deci- 
sion, and  thereupon  the  clerk  was  reinstated,  he  may  maintain  an  action 
against  the  city  for  the  salary  of  the  office,  from  the  time  that  the  city 
authorities  were  notified  of  the  onler  of  the  Appellate  Division  vacating 
his  discharge  until  the  time  he  was  reinstated,  since  it  was  the  duty  of. 
the  city  to  obey  the  order  and  not  defy  the  decision  of  the  court.,  and  it 
is  not  protected  from  liability  because  it  had  paid  the  salary  to  the  person, 
who,  by  the  adjudication,  was  an  usurper  and  not  entitled  to  hold  the 
place.     Jones  v.  City  of  Buffalo.  45 

Franchise  to  use  space  beneath  street  must  be  construed  in  public 
interest. 

See  Streets,  7. 

MXJBDER. 

Trial  for  —  sufficiency  of  evidence; 
See  Crimes,  1,  2. 

Courts  not  required  to  advise  prisoner  awaiting  action  by  grand  jury  of 
the  right  to  challenge  individual  gmnd  jurors  —  waiver  of  challenge  to 
the  panel  of  trial  jurors. 
See  Crimes,  3,  4. 

Corroboration  of  confession  —  sufficiency  of  evidence. 
See  Crimes,  11. 

NEGLIGENCE. 

1.  Contributory  Negligence  —  Wlien  Testimony  That  Plaintiff  Looked 
But  Did  Not  See  AppioacJiing  Train  Is  Incredible  as  a  Matter  of  Law. 
Where  the  plaintiff,  in  an  action  brought  to  recover  for  injuries  received 
from  being  struck  by  a  train  while  driving  over  a  railroad  at  a  highway 
crossing  on  a  clear  summer  day.  testified  that  when  twenty  feet  distant 
from  the  track  nearest  to  him  he  looked  and  saw  nothiner  on  the  tracks, 
and  it  appears  that  from  a  point  seventy- five  feet  distant  from  the  tracks 
there  was  an  unobstructed  view  thereof,  in  the  direction  from  which  the 
train  was  coming,  for  several  hundred  feet,  and  that  if  he  had  looked  at 
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the  point  stated  in  his  testimony  the  train  must  have  been  in  plain  sight, 
his  testimony  that  he  looked  but  did  not  see  the  train  is  incredible  as  a 
matter  of  law,  and  the  plaintiff  must  be  held  guilty  of  contributory  negli- 
gence in  failing  to  exercise  ordinary  caution  to  see  whether  there  was  a 
train  approaching.    Dolfini  v.  Erie  A  E.  Co.  1 

2.  Intervenitig  aiid  Proximate  Cause — FaU  of  Chimney,  to  which  Teie- 
phone  Wire  Was  AttacJied^  Caused  by  the  Wire  Being  Struck  by  the  Boom  of 
a  Derrick,  Where  a  telephone  wire,  which  had  been  attached  to  a  chim- 
ney 39  feet  above  the  ground  for  a  period  of  two  years,  and  which  extended 
across  the  street,  and  beyond,  to  the  top  of  a  building  100  feet  from  the 
ground,  was  struck  by  the  boom  of  a  high  derrick,  used  in  hoisting  mate- 
rials upon  a  building  being  erected  on  the  opposite  side  of  the  street,  with 
sufficient  force  to  pull  the  chimney  over,  and  a  person  passing  along  the 
street  was  injured  by  the  bricks  falling  from  the  chimney,  the  negligence 
of  the  persons  operating  the  derrick  must  be  deemed  an  intervening  and 
the  responsible  cause  of  the  accident,  although  there  was  evidence  that  the 
chimney  had  been  weakened  by  age  and  decay  :  since  the  wire  was  far 
enough  above  the  street  to  be  out  of  the  way  o!  interference  from  usual 
street  uses  and  the  chimney  was  strong  enough  to  sustain  the  wire  until  it 
was  struck  by  the  boom  of  the  derrick.  Even  assuming  that  the  telephone 
company  was  nei>ligetitin  continuing  to  maintain  its  wire  uiX)n  a  chimney 
which  inspection  would  have  shown  to  have  become  unsound,  its  omission 
of  the  duty  of  inspection  was  not  the  proximate  cause  of  the  fall  of  the 
chimney;  remotely,  it  may  have  been  a  cause,  but  proximately  it  was 
simply  the  intervention  of  the  derrick  boom,  carelessly  allowed  to  swing 
out  in  the  street,  which  enabled  the  accident  to  occur,  and  the  person 
injured  cannot,  therefore,  maintain  an  action  against  the  telephone  com- 
pany to  recover  for  such  injuries.     Leeds  v.  N.  Y.  Tel.  Co.  118 

3.  Streets  and  Highioays — Jamestown  {City  of)  —  Provision  of  C  harter 
{L.  1898,  Ch.  231,  §  2)  Requiring  Notice  of  Accident  to  Be  Given  in  Forty- 
eight  Hours  Thereafter —  What  Is  Sufficient  Compliance  Therewith.  Where 
it  is  required  by  a  city  charter  that  the  plaintiff  in  an  action  against  the 
city  to  recover  damages  for  a  death  or  personal  injuries  caused  by  defec- 
tive sidewalks  or  streets  must  show  that  a  notice  in  writing  of  the 
place  where  the  accident  occurred,  out  of  which  the  claim  arose,  was 
given  to  a  specified  officer  of  the  city  within  forty-eight  hours  after  the 
accident,  service  of  such  notice  within  seventy-two  hours  thereafter  is  a 
substantial  compliance  with  the  charter,  where  it  is  found  that  up  to  the 
time  of  the  preparation  and  service  of  the  notice  the  plaintiff  was  suffer- 
ing much  pain  through  and  in  consequence  of  her  injuries  and  was  in  a 
condition  where  she  was  unable  to  transact  business.  Walden  v.  City  of 
Jamestown.  ,  213 

4.  Evidence  —  When  Family  Physician  Having  Knowledge  of  Injuries  of 
Plaintiff  May  Testify  as  to  Permanent  and  Future  Result  Tlk^reof.  Where 
the  family  phj'sician  of  the  plaintiff,  in  such  an  action,  has  testified  that 
she  was  suffering  from  irritation  and  concussion  of  the  spine  resulting 
from  the  injuries  received  in  the  accident,  he  may  be  permitted  to  tes- 
tify, as  an  expert,  that  the  injury  is  permanent  and  that  the  progressive 
result  of  the  spinal  trouble  may  be  paralysis.  Id. 

In  keeping  savage  dog  —  action  for. 

See  Evidence,  8,  9. 
Action  to  recover  for. 

^^EVIDEKCE.  12-14. 

Safety  of  working  place. 
Set  Master  and  Servant,  1. 
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Statute  requiring  notice  of  injury  to  be  given  to  master  not  applicable 
to  actions  based  upon  common-law  liability  of  master. 
See  Master  and  Servant,  2. 
When  foreman  is  not  the  alter  ego  of  the  master. 

See  Master  and  Servant.  8. 
Risk  of  employment. 
See  Master  and  Servant,  4. 

Action  by  tenant  for  injuries  received  from  the  fall  of  a  ceiling. 
See  Pleading,  1. 

NEGOTIABLE  INSTBUHENTS. 

Certificates  of  deposit  not. 
Se^  Banking. 

NEW  TOBK  (CITY  OP). 

1.  Deputy  Tax  Commissioner  —  Duration  and  Tenure  of  Offlee  Under 
Greater  New  York  C?ui)(er  as  Amended  by  Chapter  466,  J^iics  r/1901.  By 
the  elimination  from  section  887  of  the  Greater  New  York  charter,  by  the 
amended  charter  (L.  1901,  ch.  466),  of  the  provision  that  deputy  tax  com- 
missioners shall  hold  their  offices  during  the  pleasure  of  the  board  of  taxes 
and  assessments  and  be  subject  to  removal  by  said  board  as  deputies 
in  the  other  city  departments,  such  officers  became  subject  to  removal 
as  provided  by  section  1543,  and,  as  the  position  of  deputv  tax  commis- 
sioner is  an  office,  and  so  denominated  in  the  charter,  the  duration  of 
which  is  not  declared  by  law,  the  office  is  held  during  the  pleasure  of  the 
authority  making  the  appointment.  (Const,  art.  10,  §  3.)  People  ex  rel. 
Ryan  v.  Wells,  185 

2.  Repojt  cf  Commisnioners  of  Estimate  and  Assessment  in  Street 
Opening  Cases — Greater  Neio  York  Charter,  §  980.  The  failure  of 
the  commissioners  of  estimate  and  assessment  in  the  city  of  New 
York  in  a  proceeding  to  acquire  title  to  lands  for  street  opening  pur- 
poses, to  state  in  their  report  the  specific  valuations  of  the  differ- 
ent properties  assessed  for  benefits,  as  to  which  the  only  statement 
was  •'  that  in  no  case  have  we  exceeded  in  our  assessment  for  benefits 
one-half  of  the  value  of  the  lot  assessed  as  valued  by  us"  does  not  render 
the  assessments  void.  Under  section  980  of  the  Greater  New  York  char- 
ter the  specific  valuations  which  the  commissioners  have  placed  upon 
each  parcel  asses.sed  are  not  required  to  be  stated  in  addition  to  the  state- 
ment of  the  specific  assessments,  and  their  statement  that  in  no  case  had 
they  exceeded  in  their  assessment  for  benefits  one-half  the  value  of  the 
property  as  valued  by  them,  shows  that  they  kept  within  the  limit 
imposed  as  to  the  amount  of  the  assessment,  and,  therefore,  their  report  is  in 
substantial  compliance  with  the  statute.     Matter  of  Whitlock  Avenue,    421 

Mechanic's  lien  upon  Gouverneur  Hospital  —  what  is  sufficient  service 
of  notice  of,  under  Lien  Law. 
See  Liens,  2. 

NONSUIT. 

When  cannot  be  upheld. 
See  Trial,  1.  , 

NOTES. 

Promissory  —  when  consideration  for  extension  of  time  of  payment  must 
be  pleaded. 

See  Pleading,  2. 
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NOTICE. 

Of  lien  on  public  building  in  New  York  city  — service  of. 
See  Liens,  2. 

Statute  requiring  notice  of  injury  to  be  given  to  master  not  applicable 
to  actions  based  upon  commou-law'liiibility  of  master. 

See  Master  and  Skrvant,  2. 

What  is  sufficient  compliance  with  provision  of  city  charter  requiring 
notice  of  accident  to  be  given  in  forty-eight  hours  thereafter. 

See  Neolioence,  3. 

OFFICSBS. 

Duration  and  tenure  of  office  of  deputy  tax  commissioner  in  city  of 
New  York. 

See  New  York  (City  op),  1. 

PABTIES. 

To  action  for  dower. 

See  Dower,  1-3. 
Non-joinder  of  parties  defendant  —  transfer  of  interest  pendente  lite. 
See  Liens,  3. 

PARTITION. 

When  declrirations  of  dececient  as  to  character  of  transfers  of  property 
made  in  her  lifetime  are  inadmissible  —  when  declarations  as  to  donor  of 
a  certificate  of  deposit  are  admissible  as  part  of  tbe  res  gesta. 
See  Evidence,  10,  11. 

PABTNERSHIP. 

1.  WJt£n  Action  for  Accounting  Between  Partners  Not  Intolmny  a  Disso- 
lution of  the  Firm  Cannot  Be  Maintained.  A  court  of  equity  will  not 
take  cognizance  of  an  action  for  an  accounting  as  a  mere  inci<ient  to  the 
settlement  of  a  solitary  matter  in  dispute  between  partners  when  it  is  not 
vital  to  either  party  or  to  the  business,  and  dissolution  is  not  sought.  The 
authorities  upon  the  subject  collated  and  reviewed.     Loid  v.  Hull.  9 

2.  Same.  Where  a  dispute  has  arisen  between  two  copartners  and  a 
third  member  of  the  firm  as  to  whether  a  certain  contract  with  a  third 
party  was  binding  upon  the  firm  or  only  upon  the  two  copartners,  the 
latter  cannot  maintain  an  action,  to  which  the  third  part}'  was  subse- 
quently made  a  defendant  by  an  order  from  which  no  appeal  was  taken, 
against  the  third  partner  for  an  accounting  ns  to  all  partnership  affairs, 
and  an  adjudication  of  the  rights  and  obligations  of  the  parties  under 
the  copartnership  agreement  and  under  the  contract  in  question,  where 
no  dissolution  of  the  copartnership  is  asked  for  and  there  is  no  claim  that  the 
third  partner  was! nsol vent,  or  thnt  he  had  suppressed  any  fact,  or  had  made 
secret  profits,  or  had  been  guilty  of  bad  conduct,  or  that  the  books  had  not 
been  properly  kept,  or  that  the  plaintiffs  had  been  denied  access  to  the 
books,  and  it  appears  upon  the  trial  that  there  was  nothing  to  have  any 
accounting  about  except  the  amount  involved  in  the  disputed  contract.   Id. 

PAYMENT. 

When  contractor's  order  accepted  by  owner  constitutes  payment  to  sub- 
contractor. 

See  Liens,  1. 

Acceptance  of  interest  in  advance  prima  facie  not  conclusive  evidence 
of  extension  of  time  of  payment  of  a  bond  and  mortgage. 

See  Mortgage,  1,  2. 
Of  promissory  note  —  extension  of  time. 

See  Pleading,  2. 
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PENAL  OODE. 

1.  §§  94,  581  — rA</Tt  of  Public  Reeord$.  The  instigator  of  a  plot  to 
obtain  possession  of  certain  indictments  for  the  purpose  of  destroying 
them,  by  bribing  an  assistant  district  attorney  having  them  in  his  special 
charge  to  remove  them  from  the  flies  of  the  court  and  deliver  them  to  him 
for  a  consideration  to  be  agreed  upon,  and  who,  after  a  feigned  compli- 
ance with  the  scheme  by  an  intermediary  pretending  to  act  for  such 
officer,  receives  the  indictments,  puts  them  in  his  pocket  and  walks  away, 
whereupon  he  is  immediately  arrested  and  the  indictments  are  taken,  is 
properly  convicted,  under  section  94  of  the  Penal  ('ode,  of  an  attempt  to 
commit  the  crime  of  willfully  and  unlawfully  removing  documents,  from 
a  public  office,  and,  under  section  581,  of  the  attempt  to  commit  the  crime 
of  grand  larceny  in  the  second  degree.     People  v.  MHU.  274 

2.  §  640 —  GonsiituttoncU  Law — Amendment  to  Penal  Code,  Prohibiting 
Use  of  United  Stance  and  State  Flags  for  Advertieement,  UneonetitutioncUin 
Part.  That  part  of  subdivision  16  of  section  640  of  the  Penal  Code,  as 
amended  by  chapter  272  of  the  Jjaws  of  1908,  providing  chat  "  Any  per- 
son, who,  in  any  manner,  for  exhibition  or  display,  shall  pkice  or  cause  to 
be  placed,  any  word,  figure,  mark,  picture,  design,  drawing  or  any  adver- 
tisement, of  any  nature,  upon  any  flag,  standard,  color  or  ensign  of  the 
United  States  or  state  flag  of  thjs  state,  or  ensign,  *  *  *  or  who  shall 
expose  to  public  view,  manufacture,  sell,  expose  for  sale,  give  away,  or 
/lave  in  possession  for  sale,  or  to  ^ive  away,  or  for  use  for  any  purpose,  any 
article  or  substance,  being  an  article  of  merchandise,  or  a  receptacle  of  merr 
chandise  upon  which  s£iU  have  beeji  printed,  painted,  attached,  or  other- 
wi^  placed,  a  representation  of  any  such  flag,  standard,  color  or  ensign, 
to  advertise,  call  attention  to,  decorate,  mark,  or  distinguish,  the  article, 
or  substance,  on  which  so  placed,  *  *  *  shall  be  deemed  guilty  of  a 
misdemeanor  *  *  *  "  applies  as  well  to  articles  manufactured  and  in 
existence  when  it  was  lawful  to  manufacture  them  and  have  them  in  pos- 
session as  to  those  thereafter  manufactured  or  acquired;  it  attempts,  there- 
fore, to  destroy  existing  property  rights,  and  whether  the  value  thereof 
be  much  or  little,  it  is  void.    People  ex  rel.  McPike  v.  Van  De  Cart.       425 

PEBSONAX  PBOPEB.TY. 

Trust  for  accumulation  of  income  from,  void  when  beneflciaries  are  not 
in  being  at  death  of  testator. 

See  Will,  3. 

PHTSICIAKS  AND  STTBGEONa  ' 

When  professional  treatment  by  physician  against  protest  of  patient 
establishes  professional  relations  between  them, 
^e  Evidence,  1. 

PLEADING. 

1.  Negligence — Landlord  and  Tenant  —  Action  by  Tenant  for  Injuries 
Receited  fr&m  Hie  Fall  of  a  Ceiling  —  Allegations  of  Complaint  Examined 
and  Held  Not  Demurrable.  Where  a  complaint,  in  an  action  brought  by  a 
tenant  against  his  landlord  to  recover  for  injuries  received  from  the  fall 
of  a  ceiling,  alleges  that  the  defendant  reserved  to  himself  the  control 
of  the  roof  and  ceilings  in  the  building  and  apartment  occupied  by  plain- 
tiff, and  that  by  reason  of  his  negligence  in  permitting  the  roof  of  said 
building  and  the  ceiling  of  said  apartment  to  be  and  remain  in  a  danger- 
ous condition  the  plaster  from  the  ceiling,  in  one  of  the  rooms  in  said 
apartment  occupied  by  plaintiff,  fell  and  struck  plaintiff  on  the  head 
and  back,  thereby  causing  the  injuries  for  which  the  action  was  brought, 
such  complaint  is  not  demurrable  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  since  the  allegation  is 
explicit  that  by  the  negligence  of  the  defendant  the  roof  was  permitted 
to  become  dangerous  and  out  of  repair,  and  that  by  the  dangerous  con- 
dition caused  by  the  negligence  of  the  defendant  the  plaster  of  the  ceil- 
ing fell  and  injured  the  plaintiff;  and  while  it  may  not  be  clear  how  the 

43 
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defective  condition  of  the  roof  caused  the  ceiling  to  fall,  that  is  a  matter 

of  proof,  not  of  pleading.     Oolob  ▼.  Panmky,  458 

2.  Promissory  Note—  When  Consideration  for  Extenmon  of  Time  of  Pay- 
ment Must  Be  Pleaded,  A  valid  consideration  is  an  essential  element  of 
an  agreement,  after  maturity,  to  extend  the  time  of  payment  of  a  promis- 
sory note  such  as  will  discharge  a  surety  thereon;  and  in  an  action  upon 
the  note,  if  such  an  agreement  is  relied  upon  as  a  defense,  the  consider- 
ation therefor  must  be  pleaded  and  proved.  National  Citizentt  Bank  v. 
Toplitz,  464 

When  objection  to  erroneous  admission  of  evidence  obviated  by  amend- 
ment of  —  power  of  referee  to  permit  amendment. 
See  Appeal,  5. 

Indictment  must  state  the  crime  and  acts  constituting  it. 
See  Indictment. 

When  allegations  of  complaint  for  specific  performance  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
See  Lease,  8. 

POWEB. 

When  conveyance  of  donee's  individual  interest  does  not  constitute  an 
exercise  of  a  general  power  of  sale. 
See  Title,  1. 

In  trust  —  when  devise  not  valid  as. 
See  Wn.L,  2. 

PBACTICK 

When  trial  courts  have  no  power  to  grant  additional  allowances. 
See  Costs. 

Statute  of  Limitations  applicable  to  action  for  dower  —  when  absence 
of  parties  defendant  from  the  state  does  not  prevent  the  running  of  the 
statute  —  when  parties  claiming  title  to  real  estate  are  non-residents, 
action  for  dower  may  be  instituted  against  tenants  or  occupants  thereof 
—  when  there  are  no  tenants  or  occupants  of  the  real  estate  and  persons 
claiming  title  thereto  are  non-residents,  an  action  for  dower  may  be  com- 
menced by  publication  of  summons. 
See  Dower,  1-3. 

PBINGIP  AL  AND  AGENT. 

When  declarations  of  an  agent  with  limited  authoritv  insufficient  to 
impose  trust  upon  property  purchased  and  conveyed  by  him  as  agent. 
See  Trust. 

PROCESS. 

Foreign  judgment  founded  upon  service  of  process  upon  agent  desig- 
nated by  insurance  company  in  accordance  with  laws  of  foreign  state. 
See  Jurisdiction. 

PBOMISSOBT  NOTES. 

When  consideration  for  extension  of  time  of  payment  must  be  pleaded, 
iifec  Pleading,  2. 

PT7BLIC  BECOBBS. 

Delivery  of,  by  public  officer  to  one  with  the  intent  to  have  him  steal 
them,  no  defense  to  prosecution  for  theft  upon  the  ground  that  the  state, 
through  its  representative,  attempted  to  create  a  crime. 
See  Crimes,  5-8. 
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BAIUEtOADS. 

Street  Sutfaee  Railroads—  Extemion  Thereof  under  Section  90  of  Bail- 
road  Law,  Prior  to  the  Enactment  of  Section  59a  of  the  Same  Iiaw. 
Before  1903,  when  section  59a  of  the  Railroad  Law  (L.  1902,  ch.  226) 
was  enacted,  a  street  surface  railroad  could  extend  its  lines  under 
section  90  of  that  law,  without  obtaining  from  the  board  of  railroad 
commissioners  a  certificate  as  to  public  convenience  and  necessity;  but 
since  the  enactment  of  section  o9a,  no  extension  of  a  street  surface 
railroad,  that  will  practically  parallel  such  a  road,  already  constructed  and 
in  operation,  can  be  made  without  such  a  certificate.  The  provisions  of 
section  59a,  therefore,  do  not  apply  to  an  extension  of  the  line  of  a  street 
surface  railroad  corporation  incorporated  in  1895,  which  in  1901  filed  a 
statement  under  section  9b  for  a  proposed  extension  of  its  line.  N,  T.  C. 
db  U.  R  R.  R,  Co.  V.  Auburn  I.  El.  R.  R.  Co.  75 

Liability  for  damages  resultin[f  from  insulting  conduct  of  employee. 
See  Carriers,  1,  2. 

When  testimony  that  plaintiff  looked  but  did  not  see  approaching  train 
is  incredible  as  a  matter  of  law. 

See  Negligence,  1. 

Use  of  street  by  electric  street  railroad  —  consents  of  abutting  owners 
to  construction  of  railway  create  property  rights  which  cannot  be  aban- 
doned except  by  action  of  all  parties  interested— when  non- consenting 
owner  entitled  to  an  Injunction  restraining  operation  of  road. 
See  Streets,  3-6. 

When  earnings  of  an  interstate  character  are  not  subject  to  franchise 
tax. 

See  Tax,  1. 

Elevated  —  right  of  renewal  lessee  of  abutting  lot  and  owner  of  build- 
ing erected  thereon  before  construction  of  road  to  damages  and  equitable 
relief  —  presumption  that  rents  were  fixed  with  reference  to  presence  of 
road  inapplicable, 
See  Trespass,  1.  2. 

Action  against  street  railroad  company  by  abutting  owner  claiming  to 
own  to  center  of  street. 
See  Trespass,  3-6. 

BEAL  PBOPEBTY. 

1.  Tena7iti  in  Common —  Lease  of  Common  Property  to  a  Firm  of  Which 
One  of  the  Tenants  in  Common  It  a  Member  —  Holding  Over.  Where 
a  tenant  remains  in  possession  after  the  termination  of  his  lease,  the 
landlord  may  at  his  option  hold  him  as  a  tenant  for  another  year  upon 
the  terms  of  the  prior  lease,  but  this  rule  docs  not  apply  t-o  a  case 
where  the  tenant  holding  over  is  a  tenant  in  common  owning  an  interest 
in  the  premises;  he  may,  therefore,  as  such  tenant  in  common  and  in 
opposition  to  his  co-tenant,  permit  a  firm  of  which  he  is  a  member,  and 
which  had  a  lease  of  the  premises  for  a  year,  to  continue  in  possession 
temporarily  without  subjecting  it  to  the  liabilities  that  ordinarily  obtain 
where  a  tenant  holds  over.     Valentine  v.  Utaley.  391 

2.  Action  to  Recover  Possession  of  Real  Property  —  Period  of  Recovery  of 
Damages  for  Withholding  the  Projyertt/  Not  Limited  to  Six  Tears  Before 
Commencement  of  Action— Code  Civ.  'Pro.  %%  1496,  1497, 1531.  The  plain- 
tiff in  an  action  to  recover  the  possession  of  real  property  is  entitled  to 
recover  damages  for  wrongfully  withholding  the  property  in  suit  for  six 
years  before  the  commencement  of  the  action,  if  it  has  been  wrongfully 
withheld  for  that  time,  and  also  for  the  time  that  elapses  after  action  and 
before  the  final  trial  and  judgment  (Code  Civ.  Pro.  §§  1496,  1497),  and  la 
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not  limited  by  section  1631  to  a  recovery  for  a  term  not  exceeding  six 
years  immediately  preceding  the  commencement  of  the  action.  WiUis  v. 
MeKinnon.  451 

Statute  of  Limitations  applicable  to  action  for  dower  —  when  parties 
claiming  title  to  real  estate  are  non-residents,  action  for  dower  may  be 
instituted  against  tenants,  or  occupants,  thereof  —  when  there  are  no 
tenants,  or  occupants,  of  the  real  estate  and  persons  claiming  title  thereto 
are  non-residents,  an  action  for  dower  may  be  commenced  by  publication 
of  summons. 

See  Dower,  1-3. 

Deed  expressing  a  nominal  consideration  — admissibility  of  evidence 
showing  inducement — decree  directing  reconveyance  based  upon  failure 
of  consideration.   * 

See  Equity,  1. 

Construction  of  provision  of  lease  as  to  renewal  thereof  for  an  addi- 
tional term. 

See  Lease,  1-3. 

Mortgage  —  extension  of  time  of  payment  —  change  in  rate  of  interest. 

See  Mortgage,  1,2. 
Lawful  uses  of  stream. 

See  Riparian  Rights,  1,  2. 

Ri^hta  in  streets  not  in  existence  in  1664  determined  by  English,  not  by 
Dutch  law  —  abutting  owners  presumed  to  own  the  fee  to  the  center  of 
the  street  —  use  of  street  bv  electric  street  railway  —  consents  of  abutting 
owners  to  construction  or  railway  —  when  non-consenting  owner  enti- 
tled to  an  injunction  restraining  operation  of  road. 

See  Streets,  1-6. 

Power  of  sale  —  vendor  and  purchaser. 

See  Title,  1,  2. 

Actipn  by  lessee  of,  against  elevated  railroad  for  damages  and  equitable 
relief. 

See  Trespass,  1,  2. 

Action  against  street  railroad  company  by  abutting  owner  claiming  to 
own  to  center  of  street. 

See  Trespass,  &-6. 

When  declarations  of  an  agent  with  limited  authority  insufficient  to 
impose  trust  upon  property  purchased  and  conveyed  by  him  as  agent. 

See  Trust. 

Trust  for  accumulation  of  income  from,  void  when  beneficiaries  are  not 
in  being  at  death  of  testator  —  disposition  of  surplus  income  when  pro- 
vision* for  accumulation  thereof  is  void. 
See  Will,  8,  4. 

BECEIPT. 

For  a  certain  amount  only  —  when  does  not  aflfect  the  character  and 
legal  effect  of  a  certificate  of  surrender  of  a  life  insurance  policy. 
See  Accord  and  Satisp action,  2. 

REFEBENCE. 

Power  of  referee  to  permit  amendment  of  pleading. 

See  Appeal,  5.  h 
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BIPABIAN  BIGHT& 

1.  Lawful  Uses  of  Stream,  A  riparian  owner  is  entitled  to  a  reasonable 
use  of  the  water  flowing  in  a  natural  stream  over  bis  premises;  be  may  use 
it  for  domestic  purposes  and  for  tbe  support  of  bis  domestic  animals  and 
fowls;  be  may  temporarily  detain  it  by  dams,  in  order  to  furnisb  power 
to  run  machinery  and  for  the  purpose  of  irrigating  his  lands,  when  tbe 
amount  used  is  reasonable  and  is  not  out  of  proportion  to  the  size  of  the 
stream,  and  may,  aiso,  construct  ornamental  ponds  and  store  them  with 
fish,  or  use  them  for  water  fowl,  so  Ions  as  the  ponds  are  not  so  large  as  to 
materially  diminish,  by  evaporation  and  absorption,  the  quantity  of  water 
usually  nowing  in  the  stream.    Pierson  v.  Speyer,  370 

2.  Wlien  Lower  Riparian  Owners  Are  Not  Entitled  to  Judgment  Restrain- 
ing Upper  Riparian  Owner  from  Maintaining  Dam  Across  Stream  for  Orna- 
mental and  Domestic  Purposes.  Where  an  upper  riparian  owner  con- 
structed a  dam  across  a  stream  on  his  own  premises,  in  which  he  impounded 
the  water  for  both  ornamental  and  domestic  purposes,  lower  riparian 
owners,  who  have  brought  an  action  to  enjoin  the  former  from  intercept- 
ing the  water  in  the  stream,  or  in  any  manner  interfering  with  the  same 
so  as  to  diminish  the  natural  flow  of  water  through  the  premises  of  the 
latter,  are  not  entitled  to  a  Judgment  restraining  the  defendant  from  con- 
tinuing the  dam,  upon  findings  that  by  its  construction  "a  much  larger 
surface  of  water  is  exposed  to  sun  and  air  than  otherwise  would  be 
exposed,  and  the  increased  evaporation  and  absorption  caused  the  water 
to  cease  flowing  to  and  over  the  plaintiffs'  land  and  deprived  them  of  the 
use  of  the  water  lo  which  they  were  entitled,"  in  the  absence  of  a  finding 
that  the  use  made  by  the  defendant  of  the  water  under  the  circumstances 
was  unreasonable.  Id. 

SALE. 

Power  of  —  when  conveyance  of  donee's  individual  interest  does  not 
constitute  an  exercise  of — when  purchaser  at  sale  not  required  to  take 
title. 

See  Title,  1.  2. 

Oral  modification  of  written  agreement  —  rights  of  vendor  when  pur- 
chaser refuses  to  accept  or  pay  for  goods  —  interest. 
See  Vendor  and  Purchaser,  1,  2. 

SEBVICE. 

Of  process  upon  agent  designated  bv  insurance  company  in  accordance 
with  laws  of  foreign  state  — when  foreign  judgment  founded  thereon 
valid. 

See  Jurisdiction. 

Of  notice  of  Uen  upon  public  building  in  New  York  city. 
See  Liens,  2. 

SESSION  LAWS. 

1.  i«23,  Ch.  2'SS-' Delaware  and  ffudwn  Canal —Part  Thereof  Pur- 
chased and  Used  by  Manufacturing  Corporation  for  Transportation  Purposes 
Still  a  Public  Highvoay  and  Subject  to  Restrictions  Imposed  on  Canal  Com- 
pany by  Its  Charter.  Where  the  Delaware  and  Hudson  Canal  Company, 
acting  under  the  statute  (L.  1899,  ch.  469)  authorizing  it  to  lease,  sell  or 
disconiinue  its  canal,  conveys  to  a  domestic  steamboat  ct)mpany  the  entire 
canal  and  its  appurtenances  and  ''all  the  franchises  owned,  possessed, 
used  or  enjoyed  by  the  grantor  in  connection  with  the  ownership,  use  and 
operation  of  said  canal,"  and  the  steamboat  company,  after  operating  the 
canal  for  about  three  years  in  the  same  manner  as  its  predecessor,  charg- 
ing only  the  tolls  provided  by  the  act  under  which  the  canal  company 
was  organized  (L.  1823,  ch.  288).  conveyed  the  east  twelve  miles  of  the 
canal  to  the  Consolidated  Rosendale  Cement  Company,  a  domestic  manu- 
facturing corporation,  by  a  deed  similar  to  the  one  it  had  received,  and  in 
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-which  it  reBerved  to  itself,  its  successors  and  assigns,  and  to  a  certain  per 
son  named,  his  heirs,  legal  representatives  or  assigns,  the  right  at  all  times* 
so  long  as  said  canal  is  operated,  to  pass  boats  through  the  canal,  whether 
light  or  loaded,  without  paying  toll  or  charges  of  any  kind  therefor,  the 
entire  canal,  except  said  twelve  miles,  having  been  abandoncKl,  and  the 
cement  company  having  since  continued  to  use  said  twelve  miles  of  canal 
for  transportation  purposes  for  itself  and  such  other  parties  as  it  saw  fit 
to  permit,  the  said  twelve  miles  is  not  private  property,  but  a  public 
highway,  and  so  long  as  it  is  used  for  the  purpose  of  transportation  must 
be  regarded  as  a  public  highway  to  be  operated  under  all  the  restrictions 
and  liabilities  imposed  upon  the  Delaware  and  Hudson  Canal  Company  by 
the  act  of  1823.     N,  Y.  Genient  Co,  v.  Cons,  Eosendale  Cement  Co,  167 

2.  1880,  Ch,  542  —  Tax—  Eftrnings  of  an  Interstate  Character,  by  a 
Domestic  Corporation,  Are  Not  Subject  to  Franchise  Tax,  The  earnings  of 
a  domestic  corporation,  organized  under  the  Qeneral  Railroad  Act,  derived 
exclusively  from  the  transportation  of  property  in  transit  from  one  state 
to  another,  in  conveying  it  by  means  of  elevators  and  railroad  tracks  from 
boats  on  Lake  Erie  to  railroad  cars  in  the  city  of  Buffalo  and  mce  tersa, 
are  "earnings  derivetl  from  business  which  is  of  an  interstate  character," 
within  the  meaning  of  the  statutes  which  forbid  the  imposition  of  any  tax 
upon  the  business  of  interstate  commerce  (L.  1894,  ch.  562,  §  11;  L.  1896, 
ch.  908,  §  184),  and  are  not  subject  to  the  franchise  tax  imposed  by  the 
act  of  1880  as  amended.  (L.  1880,  ch.  542,  ^  6;  L.  1881,  ch.  361;  L.  1896. 
ch.  908,  §  184.)    People  ex  rel.  C.  T.  B.  R.  Co.  v.  Miller,  194 

1881,  Ch,  361.     See  par.  2.  this  title. 

8.  1892,  Ch.  m)  — Insurance  (Life)  — Fraternal  Beneficiary  Societies— 
When  Life  Insurance  Companies,  Wiihiii  Meaning  of  Question,  **  Hare 
You  Ever  Been  Bejected  by  Any  Life  Insurance  Comvany  or  Association  f  " 
Under  the  General  Insurance  Law  (L.  1892,  ch.  690,  art.  7)  a  **  fraternal 
beneficiary  society,''  incorporated  under  the  laws  of  a  foreign  state  and 
conducting  a  life  insurance  business  on  the  co-operative  or  assessment 
plan,  and  requiring  by  its  constitution  and  by-laws  applicants  for  mem- 
berahip  to  pass  a  medical  examination  upon  the  result  of  which  admission 
depends,  is  a  life  insurance  company  or  association  within  the  meaning  of 
the  question,  **  Have  you  ever  been  rejected  by  any  life  insurance  com- 
pany or  association  ?  propounded  in  a  written  application  for  member- 
ship, and  where  an  applicant  for  admission  to  one  division  or  tent  of  such 
society,  who  had  previously  been  rejected  by  another  division  or  tent  of 
the  same  society  upon  medical  examination,  which  rejection  was  known 
to  him,  answered  "  no"  to  such  question,  the  answer  is  untruthful  and 
fraudulent  and  avoids  the  certificate  of  insurance  issued  to  such  appli- 
cant, where  he  stipulated  in  his  application  therefor  that  any  untruthful 
or  fraudulent  answers  should  vitiate  the  certificate  and  forfeit  all  pay- 
ments made  thereon.     Alden  v.  Knights  of  Maccabees,  585 

4.  1S99,  Ch.  701— Will  — Intalidity  of  Devise  to  Treasurer  of  Unincorpo- 
rated Religious  Body  in  Trust  —  Cliapter  701,  Laws  of  1893,  Not  Retroactive. 
A  devise  of  the  remainder  and  residue  of  his  real  and  personal  estate, 
after  the  death  of  his  widow,  made  by  a  testator,  who  died  in  1876  to 
the  person  who  shall  then  be  known  and  recognized  by  an  unincorpo- 
rated ecclesiastical  body  as  its  treasurer,  in  trust,  to  apply  the  same  to  the 
uses  and  for  the  benefit  of  such  body,  and  if  at  that  time  there  shall  be  no 
such  treasurer,  then  to  the  person  who  at  the  last  preceding  meeting  was 
the  presiding  officer  of  such  body,  upon  the  same  trust,  is  invalid  as  a 
trust,  because  at  the  time  the  will  took  effect  an  unincorporated  associa- 
tion was  incompetent  to  take  by  devise  and  a  trust  for  an  indefinite  or 
uncertain  beneficiary  was  void;  chapter  701  of  the  Laws  of  1898,  pro- 
viding that  devises  otherwise  valid  shall  no  longer  be  deemed  invalid  by 
reason  of  indefiniteness  or  uncertainty  of  beneficiaries,  has  no  application, 
not  being  retroactive  in  its  operation.    Such  devise  is  also  void  because 
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it  either  UDlawf  uUy  suspeads  the  power  of  alienation  of  real  estate  and 
the  absolute  ownership  of  personal  property  or.  on  the  other  hand, 
because  it  is  a  mere  passive  trust  which  fails  for  the  reason  that  there  is 
no  cestui  que  trust  competent  to  take.    MuiTay  v.  Miller.  816 

5.  Idem  —  Devise  Not  Valid  as  a  Power  in  Tntst,  The  contention  that 
such  a  testamentary  provision  is  valid  as  a  power  in  trust,  upon  the 
ground  that  at  the  death  of  the  testator  his  real  property  descended  to  his 
hell's  at  law  subject  to  the  widow's  life  estate,  and  subject  to  be  divested 
by  the  execution  of  the  power,  which  was  not  to  be  executed  until  the 
death  of  the  widow,  and  as  this  occurred  in  1895,  the  beneficiary  had  then 
acquired  capacity  to  take  by  virtue  of  the  enabling  act  of  1893,  is  unten- 
able. The  attempted  trust  being  unlawful  at  the  time  of  the  testator's 
death,  the  power  in  trust  is  equally  so,  and  the  beneficiary  could  take 
under  neither.  The  rights  of  the  heirs  at  law  being  then  and  there 
vested,  they  could  not  be  divested  by  any  law  thereafter  enacted.         Id, 

1894,  Ch.  562.     See  par.  2,  this  title. 

1894,  Ch.  703.     See  par.  11.  this  title. 

1895,  Ch.  399.     See  par.  11,  this  title. 

6.  1896,  Ch.  547  — Meal  Property  Iaiw—  Will— Trust  for  Accumulation 
of  Income  Void,  Wlwn  Beneficiaries  Are  Not  in  Being  at  Death  of  Testator 
—  Ileal  Property  Laic y  g§  51,  53;  Personal  Property  Law,  §  4.  Where  a 
decedent,  leaving  him  surviving,  as  his  heirs  at  law  and  next  of  kin,  two 
sons,  neither  of  whom  was  married  and  one  a  minor,  under  fourteen  years 
of  age,  after  making  certain  specific  bequests,  one  of  which  was  to  his 
minor  son  to  be  paid  upon  his  becoming  of  age,  devised  and  bequeathed 
the  residue  of  his  estate  to  his  executors  in  trust,  giving  them  a  power  of 
sale  of  his  property,  and  directing  tliem  to  invest  the  proceeds  thereof 
and  from  the  income  thereof  to  pay  a  fixed  sum  annually  to  each  of  his 
two  sons,  during  the  life  of  each,  and  the  will  furth(*r  provided  that  upon 
the  death  of  either  of  the  sons  one  half  of  the  trust  estate,  including 
the  accumulations  of  income,  if  any,  should  be  distributed  among  the 
children  of  such  deceased  son  or  the  issue  of  any  such  deceased  child 
that  should  then  survive:  or,  in  case  such  deceased  son  should  die 
without  leaving  any  lawful  child  or  the  issue  of  any  deceased  child  him 
surviving,  then,  in  that  event  the  trustees  should  deliver  the  same  over 
to  his  brother  in  case  he  should  then  survive,  or  in  case  of  his  death  to 
his  lawful  children  or  their  issue  in  case  of  their  decease;  and  decedent 
left  a  large  estate,  producing  a  large  income  which,  after  paying  the 
annuities  directed  to  be  paid  to  the  sons,  leaves  a  large  annual  surplus; 
the  trust  created  for  the  payment  of  annuities  to  the  sons  is  valid,  but  the 
implied  or  contemplated  accumulation  of  the  surplus  income  for  the  bene- 
fit of  decedent's  grandchildren  is  invalid  as  violative  of  the  statutes  relat- 
ing to  accumulations  (Real  Prop.  Law,  g§  51,  53,  L.  1896,  ch.  547;  and 
Pers.  Prop.  Law,  §  4.  L.  1897,  ch.  417),  since  neither  of  decedent's  sons 
were  married,  at  the  time  of  decedent's  death,  and  consequently  there 
were  no  grandchildren  in  being  for  whom  the  surplus  could  be  accumu- 
lated under  the  statutes.     JJ.  o.  Trust  Co.  v.  Soher.  442 

7.  Idem  —  Same  —  Disposition  of  Surplus  Income  When  Provision  for 
Accumulation  Tliereof  Is  Void — WJien  Distributed  to  tlein  at  Law  and 
Next  of  Kin,  as  in  Case  of  Intestacy.  The  statute  (Real  Prop.  Law,  §  53) 
providing  that  where  there  is  no  valid  direction  for  the  accumulation  of 
rents  and  profits  they  sliall  belong  to  the  persons  presumptively  entitled 
to  the  next  eventual  estate,  has,  under  the  provisions  of  the  will  in  ques- 
tion, no  application;  there  are  no  grandchildren  in  being  to  whom,  as 
the  persons  entitled  to  the  next  eventual  estate,  the  surplus  can  be  paid; 
the  enforcement  of  testator's  provision  for  the  division  of  the  surplus 
upon  the  death  of  either  of  his  sons  might  result  in  an  unequal  disposition 
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of  the  estate  as  between  the  sons;  the  survivor  alone  is  given  his  deceased 
brother's  share,  so  that  the  surviving  brother  would  be  presumptively- 
entitled  to  the  next  eventual  estate,  but  the  court  is  given  no  authority 
to  determine  or  to  indulge  a  presumption  as  to  which  of  the  brothers 
will  survive  the  other,  and  cannot,  therefore,  before  the  happening  of 
that  event,  ascertain  which  one  will  be  entitled  to  the  estate;  and,  there- 
fore, the  surplus  should  be  distributed  between  the  sons  as  in  case  of 
intestacv,  each  taking  one-half  of  the  surplus  as  the  heir  at  law  or  next  of 
kin  of  ms  father.  Id. 

8.  1896,  Ch.  908,  Tax  Law — Francftue  Tax  —  Definition  of  Term  "  Cap- 
ital Stock.*'  The  term  **  capital  stock,"  as  used  in  section  182  of  the 
Tax  Law  (L.  1896,  ch.  908),  means  not  the  share  stock  held  by  individ- 
uals, but  the  actual  capital  which  it  represents  employed  in  this  sLMte; 
when  considered  as  a  basis  for  a  franchise  tax,  it  is  the  equivalent  of  the 
term  ''capital,"  and  it  is  the  amount  of  capital  so  employed  upon  which 
the  tax  is  to  be  computed.  People  ex  rel.  Commereial  Cable  Co.  v. 
Morgan.  433 

See  also  par.  2,  this  title. 

9.  1897,  Ch.  %1%  —  Neui  York  City  C  harter  —  Beport  of  Commienonen 
of  Estimate  and  Aseensment  in  Street  Opening  Gases.  The  failure  of  the  com- 
missioners of  estimate  and  assessment  in  the  city  of  New  York  in  a  pro- 
ceeding to  acquire  title  to  lands  for  street  opening  purp(>se3,*to  state  in 
their  report  the  specific  valuations  of  the  different  properties  assessed  for 
benefits,  as  to  which  the  only  statement  was  **  that  in  no  case  have  we 
excecKled  in  our  assessment  for  benefits  one-half  of  the  value  of  the  lot 
assessed  as  valued  by  us,"  does  not  render  the  assessments  void.  Under 
section  980  of  the  Greater  New  York  charter  the  specific  valuations  which 
the  commissioners  have  placed  upon  each  parcel  assessed  are  not  required 
to  be  stated  in  addition  to  the  statement  of  the  specific  assessments,  and 
their  statement  that  in  no  case  had  they  exceeded  in  their  assessment  for 
benefits  one-half  the  value  of  the  property  as  valued  by  them,  shows  that 
they  kept  within  the  limit  imposed  as  to  the  amount  "of  the  assessment, 
and,  therefore,  their  report  is  in  substantial  compliance  with  the  statute. 
Matter  of  Whitlock  Ave.  421 

1897,  CK  417.     See  par.  6,  this  title. 

10.  1897,  Ch.  ^18 —  Lien  Law—  When  Contractor's  Order  Accepted  by 
Owner  Constitutes  Payment  to  Subcontractor  and  Is  Not  Required  to  & 
Filed.  Section  15  of  the  Mechanics'  Lien  Law  (L.  1897,  ch.  418),  requiring 
the  filing  of  orders  drawn  by  a  contractor  or  sub-contractor  upon  the 
owner  for  moneys  payable  on  the  contract,  in  nowise  affects  payments 
made  by  the  owner  on  account  of  labor  performed  or  materials  furnished 
under  the  contract.  The  acceptance  by  the  owner,  therefore,  of  an  order 
drawn  on  him  by  the  contractor  for  part  of  the  moneys  due  upon  the  con- 
tract which  order  was  made  payable  to  a  sub  con  tractor  who  had  filed  a 
mechanic's  lien  for  the  amount  represented  thereby,  and  the  owner's 
promise  in  writing  to  pay  it.  accepted  by  the  sub  contractor  in  satisfaction 
of  his  lien  which  was  thereupon  discharged  of  record,  constitutes  a  pay- 
ment and  the  filing  of  the  order  is  not  requisite  in  order  to  make  it  valid  as 
against  subsequent  lienors.    Harvey  v.  Brewer.  5 

11.  Idem  —  New  York  {City  of)  —  Mechanic's  Lien  upon  Gouvemeur 
Hospital —  W7iat  Is  Sufficient  Service  of  Notice  of  under  Lien  Iaw.  Under 
the  Lien  Law  (L.  1897,  ch.  418,  §  12)  a  notice  of  mechanic's  lien  against 
an  addition  to  Gouverneur  Hospital  in  the  city  of  New  York,  authorized 
to  be  erected  by  the  commissioners  of  the  sinking  fund  (L.  1894,  ch.  703, 
amd.  L.  1895,  ch.  399),  filed  with  the  comptroller,  who  was  not  only  the 
chief  financial  officer  of  the  city,  but  was  also  a  commissioner  of  the  sink- 
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ing  fund,  is,  in  the  absence  of  statutory  or  record  evidence  that  there 
was  a  regular  official  head  to  that  body,  a  valid  service  upon  the  board. 
Hawkins  v.  Mapes-Beeve  Const,  Co,  236 

12.  1898,  Ch.  281 — Jamestown  Charter  Requiring  Notice  of  Accident 
to  Be  Given  in  Forty -eight  Hours  Thereafter  —  What  Is  Sufficient  Compli- 
ance Therewith.  Where  it  is  required  by  a  city  charter  that  the  plaintiff 
in  an  action  against  the  city  to  recover  damages  lor  a  death  or  personal 
injuries  caused  by  defective  sidewalks  or  streets  must  show  that  a 
notice  in  writing  of  the  place  where  the  accident  occurred,  out  of  which 
the  claim  arose,  was  given  to  a  specified  officer  of  the  city  within  forty- 
eight  hours  after  tlie  accident,  service  of  such  notice  within  seventy-two 
hours  thereafter  is  a  substantial  compliance  with  the  charter,  where  it  is 
found  that  up  to  the  time  of  the  preparation  and  service  of  the  notice  the 
plaintiff  was  suflfering  much  pain  through  and  in  consequence  of  her 
injuries  and  was  in  a  condition  where  she  was  unable  to  transact  business. 
Walden  v.  City  of  Jamestown.  213 

1899,  ch.  469.    See  par.  1,  this  title. 

13.  1901,  Ch.  466  — iVrt/j  Yoi-k  City  Charter  —  Deputy  Tax  Commissioner 
—  Duration  and  Tenure  of  Office.  By  the  elimination  from  section  887  of 
the  Greater  New  York  charter,  by  the  amended  charter  (L.  1901,  ch.  466), 
of  the  provision  that  deputy  tax  commissioners  shall  hold  their  offices 
during  the  pleasure  of  the  board  of  taxes  and  assessments  and  be  subject 
to  removal  by  said  board  as  deputies  in  the  other  city  departments,  such 
officers  became  subject  to  removal  as  provided  by  section  1543,  and,  as 
the  position  of  deputy  tax  couimissioner  is  an  office,  and  so  denominated 
in  the  charter,  the  duration  of  which  is  not  declared  by  law,  the  office  is 
held  during  the  pleasure  of  the  authority  making  the  appointment. 
(Const,  art.  10,  §  3.}    People  ex  rel.  Ryan  v.  Wells.  135 

14.  1902,  Ch.  22Q  — Street  Surf aee.  Railroads  —  Extension  Tluireof  under 
Section  90  of  Railroad  LatP,  Prior  to  the  Enactment  of  Section  59»  of  the 
Same  Law.  Before  1902,  when  secti<  n  59a  of  the  Railroad  Law  (L.  1902, 
ch.  226)  was  enacted,  a  street  surface  railroad  could  extend  its  lines  under 
section  90  of  that  law,  without  obtaining  from  the  board  of  railroad  com  - 
missioners  a  certificate  as  to  public  convenience  and  necessity;  but  since 
the  enactment  of  section  59a,  no  extension  of  a  street  surface  railroad, 
that  will  practically  parallel  such  a  road,  already  constructed  and  in 
operation,  can  be  made  without  such  a  certificate.  The  provisions  of 
section  59a,  therefore,  do  not  apply  to  an  extension  of  the  line  of  a  street 
surface  railroad  corporation  incorporated  in  1895,  which  in  1901  filed  a 
statement  under  section  90  for  a  proposed  extension  of  its  line.  N.  T.  C. 
iSk  H.  R.  R.  R.  Co.  V.  AuJ>urn  I.  EL  R.  R.  Co.  75 

15.  1902,  Ch.  QOO  — Negligence  — Master  and  Servant  —  Statute  Requir- 
ing Notice  of  Injury  to  Re  Uioen  to  Master  Not  Applicuhle  to  Actions  Based 
upon  Common-law  Liability  of  Master,  Where  the  complaint,  in  an  action 
brought  to  recover  for  the  death  of  an  employee,  charged  to  have  been 
caused  by  the  negligence  of  his  employers,  alleges  that  the  defendants 
erected  and  caused  to  be  erected  a  scaffold  in  such  a  negligent,  improper 
and  unsafe  manner  that  the  same  gave  way  and  fell,  whereby  the  plain- 
tiff's intestate,  who  was  working  thereon,  received  injuries  which  caused 
his  death,  the  complaint  states  a  good  cause  of  action  based  upon  the 
common -law  liability  of  the  defendants,  and  it  is  unnecessary  to  allege 
that  a  notice  of  the  time,  place  and  cause  of  the  injury  was  served  upon 
the  employers  within  120  days  after  the  occurrence  of  the  accident  as  pre- 
scribed by  section  2  of  chapter  600  of  the  Laws  of  1902,  relating  to  the 
liability  of  employers  to  make  compensation  for  personal  injuries  suffered 
by  employees;  while  the  statute,  by  the  provisions  of  section  1  that  the 
master  shall  be  liable  for  the  negligence  of  a  superintendent  or  any  person 
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acting  as  such,  has  given  employees  an  additional  cause  of  action  against 
employers,  it  does  not  cover  the  whole  liability  of  the  employer  to  the 
employee,  and  the  requirement,  of  section  2,  that  notice  stiall  be  given  to 
the  employer  as  a  condition  precedent  to  the  maintenance  of  an  action  to 
recover  damages  for  personal  injuries  is,  by  the  terms  of  the  statute, 
limited  to  "actions  for  the  recoverv  of  compensation  for  injury  or  death 
under  this  act."     Omaehle  v.  Rosenberg.  147 

16  1903,  Ch.  ^2— Constitutional  Law  —  Amendment  to  Penal  Code 
Prohibiting  Use  of  United  States  and  State  Flags  for  Advert  ihement.  Uncon- 
stitutional in  Part.  That  part  of  subdivision  15  of  section  640  of  the 
Penal  Code,  as  amended  by  chapter  272  of  the  Laws  of  1903,  providing 
that  "  Any  person,  who,  in  any  manner,  for  exhibition  or  display,  shall 
place  or  cause  to  be  placed,  any  word,  figure,  mark,  picture,  design,  draw- 
ing or  any  advertisement,  of  any  nature,  upon  any  flag,  standard,  color  or 
ensign  of  the  United  States  or  state  Aug  of  this  state,  or  ensign,  *  ♦  * 
or  who  shall  expose  to  public  view,  manufacture,  sell^  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to  give  away,  or  for  use  for  any  pur- 
pose, any  article  or  substance,  being  an  article  of  merchandise,  or  a  recep- 
tacle of  merchandise  upon  which  shall Iiate been  printed,  painted,  attached, 
or  otherwise  placed,  a  representation  of  any  such  flag,  standard,  color  or 
ensign,  to  advertise,  call  attention  to,  decorate,  mark,  or  distinguish,  the 
article,  or  substance,  on  which  so  placed,  *  *  *  shall  be  deemed  guilty 
of  a  misdemeanor  *  *  *'  applicsas  well  to  articles  manufactured  and 
in  existence  when  it  was  lawful  to  manufacture  them  and  liave  them  in 
possession  as  to  those  thereafter  manufactured  or  acquired;  it  attempts, 
therefore,  to  destroy  existing  property  rights,  and  whether  the  value 
thereof  be  much  or  little,  it  is  void.  People  ex  ret.  McPike  v.  Van  De 
Carr.  425 

17.  1903,  Ch.  UQ  — Damages  for  Change  of  Grade.  Chapter  610. 
Laws  of  1903,  relating  to  damages  for  change  of  erade  of  a  highway  "in 
any  town  in  which  a  highway  lias  been  or  hereafter  shall  be  repaired," 
expresses  in  unmistakable  language  an  intention  of  the  legislature  to 
make  it  retroactive,  and  an  owner  abutting  on  a  street  the  grade  of  which 
had  been  changed  before  its  passage  is  entitled  to  recover  damages  as 
provided  therein.    Matter  of  Andersen,  416 

SPECIFIC  PEBFOBMANCK 

Allegations  of  complaint  for,  examined  and  held  to  state  facts  sufficient 
to  constitute  cause  of  action. 
See  LfiiLSE,  3. 

STATUTE  OF  FBAT7DS. 

When  available  as  a  defense  although  not  pleaded. 

See  Contract,  2. 

STATUTES. 

When  constitutionality  of,  will  not  be  considered  by  Court  of  Appeals 
—  ill -advisability  of,  not  considered  by  Court  of  Appeals. 
See  Appeal,  8,  9. 
When  retroactive. 
See  Highways. 

STOCKa 

Action  against  corporation  and  individual  directors  to  rescind  stock 
subscription  induced  by  their  fraud,  maintainable. 

See  Equity,  3. 
Investments  by  corporation  in  stocks  of  other  corporations. 

See  Tax,  5. 
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STREAMS. 

Lawful  uses  of. 
See  RiPABiAiff  KiGHTS,  1,  2. 

STBEET  RAILROADS. 

Liability  for  damages  resulting  from  insulting  conduct  of  employee. 

See  Carrieks,  1,  2. 
Extension  of  line. 

See  Railroads. 
Use  of  street  by. 

See  Streets.  1-6. 

Action  against  elevated  railroad  for  damages  and  equitable  relief. 
See  Trespass  1,  2. 

Action  against,  by  abutting  owner  claiming  to  own  to  center  of  street. 
Se^  Trespass  3-6. 

STREETa 

1.  Highways — Rights  in  Streets  Not  in  Existence  in  1664  Determined  by 
English,  Not  by  DutcJi  Law.  A  finding  by  the  trial  court,  upon  evidence 
sufficient  to  justify  it,  that  a  street  was  not  in  existence  as  a  public  high- 
way prior  to  1664,  the  date  of  the  capitulation  by  the  Dutch  to  the  English, 
conclusively  disposes  of  a  contention  that  it  was  a  Dutch  street  to  which 
the  Dutch  law  applied  and  placed  the  title  of  the  street  in  the  public  and 
not  in  the  abutting  owner.    Paige  v.  Sclieneetady  By.  Co.  102 

2.  Abutting  Owners  Presumed  to  Own  the  Fee  to  the  Center  of  the  Street. 
A  conveyance  by  a  municipality  of  land  described  as  abutting  upon  a  pub- 
lic street  without  any  reservation  or  declaration  of  intention  not  to  convey 
to  the  center,  is  presumed  to  carry  the  title  to  the  center  of  the  street, 
subject  to  the  public  right  of  way  over  it.  (GraJiam  v.  Stem,  168  N.  Y. 
517,  where  the  conveyance  was  from  the  city  of  New  York,  which  owned 
the  fee  of  the  street,  was  in  possession  thereof  and  held  the  title  thereto 
in  trust  for  street  purposes,  distinguished.)  Id. 

3.  Use  of  Street  by  Electric  Street  Railway.  The  use  of  a  city  street  for 
the  purposes  of  a  street  surface  railroad  operated  by  electric  power  imposes 
an  added  burden  upon  the  property  rights  of  the  owners  in  fee  of  the 
street,  and  they  are  entitled  to  restrain  the  operation  of  the  road  over 
their  premises  unless  they  consented  thereto.  Id. 

4.  Consents  of  Abutting  Owners  to  Construction  of  Railway  Create  Prop- 
erty Rights  Which  Cannot  Be  Abandoned  Except  by  Action  of  All  Parties 
Interested.  Valid  consents  given  by  the  ownera  of  the  fee  in  a  public 
street  to  the  construction  and  operation  of  a  street  railway  over  their 
premises  cannot  be  withdrawn  at  will  where  there  is  no  contract  with 
the  company  to  that  effect,  no  consent  by  the  state  or  general  public  or 
by  the  stockholders  of  the  company,  and  no  consideration  therefor.  Nor 
can  the  rights  acquired  under  such  consents  be  destroyed  by  the  action 
of  a  receiver  of  the  company  appointed  in  foreclosure  proceedings,  under 
an  order  limiting  his  authority  to  the  management,  operation  and  protec- 
tion of  its  property,  in  abandoning  that  portion  of  the  road  to  which  such 
consents  attached.  Nor  has  the  city  any  power  to  authorize  such  aban- 
donment. Such  consents  create  property  rights  which  cannot  be  aban- 
doned without  the  consent  of  the  state,  the  company  and  its  stockholders 
and  which,  surviving  reorganization,  pass  to  the  company's  successor  in 
title.  Consenting  owners,  therefore,  are  not  entitled  to  an  injunction 
restraining  the  operation  of  the  road  upon  the  ground  that  the  rights 
acquired  under  their  consents  have  been  abandoned  by  the  receiver.    Id, 
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5.  SaTne.  The  fact  that  the  successor  company  attempted  to  obtain 
the  consent  of  the  abutting  owners  to  a  reconstruction  of  that  part  of  its 
railway  abandoned  by  the  receiver  of  its  predecessor,  and  having  failed 
to  do  so  received  the  approval  of  the  route  by  the  Appellate  Division, 
in  no  way  forfeited  or  impaired  its  riehts  acquired'  under  the  original 
consents;  assuming  that  the  proceeding  was  unnecessary  it  was  at 
most  by  way  of  further  assurance  and  not  destructive  of  the  rights  already 
acquired.  /d. 

6.  W/ien  Non-eoTuenting  Owner  Entitled  to  an  Injunction  Bettrainittg 
Operation  of  Boad.  Where  a  strip  of  land  outside  of  the  orifi;inal  street 
was  acquired  by  the  city  under  condemnation  proceedings  and  the  street 
was  widened,  an  abutting  owner  who  owned  the  fee  to  the  center  still 
holds  the  fee  to  some  portion  of  the  land  lying  between  the  center  of  the 
street  and  the  former  boundary  thereof,  and  where  such  owner  did  not 
consent  to  the  construction  of  the  railway  over  his  premises,  he  is  entitled 
loan  injunction  restrainine  the  operation  of  the  road  over  that  portion 
although  its  value  can  be  little  more  than  nominal.  Id. 

7.  Use  of  Space,  Beneath,  for  Subways  and  Other  S.ructures —  Franehtse9 
to  Use  Same  Must  Be  Construed  in  Public  Interest.  A  franchise  granted 
by  a  city  permitting  a  corporation  to  place  a  structure  beneath  the 
streets  id  to  be  construed  in  the  interest  of  the  public  and  in  view 
of  the  fact  that  the  space  below  the  surface  of  city  streets  is  becom- 
ing more  valuable  every  year  for  the  purpose  of  conducting  water, 
heat  and  light  to  the  dwellings  of  private  citizens,  as  well  as  for  the 
construction  of  sewers,  subway  lines  and  other  agencies  of  great  public 
utility;  and  where  the  common  council  in  granting  such  a  franchise 
provided,  as  authorized  by  the  charter  of  the  city,  that  nothing  therein 
contained  should  be  deemed  to  give  it  "any  exclusive  franchise  to  use 
the  streets  for  a  subway  or  for  any  other  purpose  '  and  reserved  all 
rights  and  privileges  not  specifically  given,  the  corporation  cannot 
complain  that  another  company  thereafter  located  its  subway  under 
the  authority  and  direction  of  the  city  and  its  oiBcers,  so  close  to  the 
plaintiff's  subway  as  to  cause  it  inconvenience  and  expense  In  making 
repairs,  if,  under  the  circumstances,  the  location  of  the  new  subway  is  not 
an  unreasonable  interference  with  plaintiff's  rights.  W.  U,  Tel.  Co.  v, 
Syracuse  El.  L.  d;  P.  Co.  325 

Action  to  restrain  maintenance  of  subway  in. 
See  Equity,  2. 

Damages  for  change  of  grade. 

See  HiOHWATS. 
Injunction  restraining  city  officials  from  removing  stand  from  sidewalk. 

See  Injui^ction. 
Injury  from  defect  in  sidewalk. 

See  Negligence,  3. 

Opening  of,  in  New  York  city — report  of  commissioners  of  estimate 
and  assessment. 

See  New  York  (City  of),  2. 

Elevated  railroad  —  action  by  lessee  of  abutting  premises  for  damages 
and  equitable  relief. 

See  Tkespass,  1,  2. 

Action  against  street  railroad  company  by  abutting  owner,  claiming  to 
own  to  center  of  street. 

See  Trespass,  8-6. 
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SUBWATa 

Use  of  space  beneath  streets  for. 

See  Streets,  7. 

STJBETIES. 

InsuiiicieDcy  of  evidence  to  establish  an  agreemsnt  for  a  change  in  rate 
of  interest  which  will  discharge  surety. 

See  MoRTOAGB,  1,  2. 

Promissory  note  —  discharge  of  surety. 
See  Pleading,  2. 

TAX. 

1.  Earnings  of  an  Interstate  Cliaraeter^  hy  a  Domestic  Corporation^  Are 
Not  Subject  to  Franchise  Tax.  The  earnings  of  a  domestic  corporation, 
organized  under  the  General  Railroad  Act,  derived  exclusively  from  the 
transportation  of  property  in  transit  from  one  state  to  another,  in  convey- 
ing it  by  means  of  elevators  and  railroad  tracks  from  boats  on  Lake  Eri& 
to  railroad  cars  in  the  city  of  Buffalo  and  w«  versa,  are  '*  earnings  derived 
from  business  which  is  of  an  interstate  character,''  within  the  meaning  of 
the  statutes  which  forbid  the  imposition  of  any  tax  upon  the  business  of 
interstate  commerce  (L.  1894,  ch.  562,  §  11;  L.  1896,  ch.  908,  §  184),  and 
are  not  subject  to  the  franchise  tax  imposed  by  the  act  of  1880  as  amended. 
(L.  1880.  ch.  542,  §^  6;  L.  1881,  ch.  361;  L.  1896,  ch.  908.  §184.)  People  ex 
rel.  C.  r.  iJ.  B.  Co.  v.  Miller.  194 

2.  Appeal.  An  order  of  the  Appellate  Division  reversing  a  determi- 
nation of  the  state  comptroller  in  the  assessment  of  a  franchise  tax,  not  as 
to  the  amount  of  property  held  by  a  corporation  within  the  state,  but  as 
to  the  character  of  a  part  of  it,  presents  a  question  of  law  reviewable 
by  the  Court  of  Appeals.  Beople  ex  rel.  Commercial  Cable  Co,  v.  Mor- 
gan. 483 

3.  Franchise  Tax  Act  —  Definition  of  Term  **  Capital  Stock."  The  term 
"  capital  stock,"  as  used  in  section  182  of  the  Tax  Law  (L.  1896,  ch.  908), 
means  not  the  share  stock  held  by  individuals,  but  the  actual  capital 
which  it  represents  employed  in  this  state;  when  considered  as  a  basis  for 
a  franchise  tax,  it  is  the  equivalent  of  the  term  "  capital,"  and  it  is  the 
amount  of  capital  so  employed  upon  which  the  tax  is  to  be  computed. 

Id, 

4.  Investments  in  Bonds  —  When  Regarded  as  Capital  Employed  Within 
this  State.  United  States  and  other  bonds,  in  the  absence  of  proof  that 
they  were  bought  by  a  corporation  with  its  surplus,  should  be  treated  as 
capital  employed  within  this  state,  and  as  part  of  the  basis  upon  which  its 
franchise  tax  is  to  be  computed.  Id. 

5.  Investments  in  Stocks  of  Other  Corporations.  Stocks  of  other  corpo- 
rations held  by  a  corporation  sought  to  be  taxed  upon  its  franchise 
fall  within  the  same  rule  as  bonds.  The  fact  that  it  not  only  owns  the 
entire  stock  of  another  corporation,  but  also  acquired  all  of  its  assets, 
property  and  privileges,  except  its  corporate  franchise  and  some  non- 
assignable contracts,  does  not  exempt  such  stock  from  the  operation  of 
the  rule,  upon  the  ground  that  the  ownership  of  the  stock  is  merged  in 
the  ownership  of  the  assets  and  privileges  represented  by  it,  and  is,  there- 
fore, of  no  value,  where  the  corponition  has  never  been  dissolved,  retains 
its  corporate  franchise  and,  therefore,  remains  a  going  concern.  Id. 

TELEPHONE  COMPANIES. 

Fall  of  chimney,  to  which  telephone  wire  was  attached,  caused  by  the 
wire  being  struck  by  the  boom  of  a  derrick  —  proximate  cause. 
See  Negligence,  2. 
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TENANTS  IN  COMMON. 

Lease  of  common  property  to  a  Arm  of  which  one  of  the  tenants  in 
common  is  a  member. 

See  Real  Propbrty,  1. 

TITLE. 

1.  Will  —  When  C^nvepance  of  Doners  InditiducU  Interest  Doe$  Nat 
Constitute  an  Exercise  of  a  GeneraC  Power  of  Sale,  A  will  proved  as  a 
will  of  personal  property  only,  devising  to  a  person  who,  subsequent 
to  its  execution,  became  the  testator's  wife,  one-third  of  his  estate,  real 
and  personal,  during  her  lifetime,  and  after  her  death  to  be  divided  in 
such  manner  that  two-thirds  thereof  should  go  to  her  children  and 
one-third  to*  his  children,  and  giving  her  full  power  to  sell  and  dis- 
pose of  the  whole  or  any  part  thereof,  and  also  devislne  the  remaining 
two-thirds  of  his  estate  to  his  children,  share  and  share  alike,  with  a  direc- 
tion .that  it  be  converted  into  money,  does  not  confer  upon  the  donee  a 
general  and  beneficial  power  of  sale,  but  such  a  power  is  accompanied  by 
a  trust,  and  her  children  and  those  of  the  testator  take  vested  remainders 
in  the  life  estate  devised  to  her.  Where,  therefore,  a  deed  has  been  exe- 
cuted by  testator's  executors  of  an  undivided  interest  in  premises  owned 
by  him,  upon  which  was  indorsed  an  instrument  executed  by  his  widow, 
purporting  to  convey  all  her  ** right,  title,  interest  and  dower"  therein, 
such  indorsement  does  not  constitute  an  lexercise  of  the  power  of  sale 
givfin  her  by  the  will,  but  effects  nothing  more  than  a  conveyance  of  her 
dower  in  the  two-thirds  devised  to  testator's  children  and  of  her  life  estate 
in  the  one-third  devised  to  her.     Weinstein  v.  Weber.  94 

2.  Vendor  and  Purchaser.  With  the  possible  exception  of  a  case 
where  a  title  is  vested  upon  such  a  notorious  and  generally  known  fact  as 
that  of  adverse  possession,  which  usually  is  capable  of  establishment 
beyond  any  reasonable  doubt,  a  purchaser  will  not  be  required  to  take  a 
title  which  depends  for  its  completeness  upon  parol  evidence.  Id. 

Action  against  street  railroad  company  by  abutting  owner,  claiming  to 
own  to  center  of  street  —  when  determination  of  trial  court  upon  question 
of  title  will  not  be  reviewed. 

See  Trespass,  3-6. 

TBESPASa 

1.  Elevated  Bailroad — Right  of  Benewal  Leseee  of  Abutting  Lot  and 
Owner  of  Building  Erected  Tliereon  Before  Construction  of  lioad  to  Dam- 
ages and  Equitable  Belitf.  Where  the  estate  in  abutting  premises  of  the 
plaintiffs  in  an  action  against  an  elevated  street  niilroad  for  an  injunc- 
tion and  damages  originated  in  the  lease  of  a  lot  which  was  practically 
perpetual,  with  periods  for  renewal  and  readjustment  of  rental,  executed 
by  the  city  of  New  York  before  it  consented  to  the  construction  of  the 
road,  and  the  original  lessee  erected  a  building  upon  the  lot,  and  the 
lease  together  with  the  building  was  sold  and  assigned  after  the  com- 
mencement of  the  operation  of  the  road,  by  mesne  conveyances  to  the 
plaintiffs,  and  .was  renewed  as  stipuated  therein,  the  plaintiffs  Krc  not 
deprived  of  their  right  to  damages  for  the  Impairment  of  the  easements 
appurtenant  to  the  leasehold  property  and  to  equitable  relief  upon  the 
ground  that  when  the  renewal  was  made  the  defendant's  road  was  built 
and  in  operation,  since  plaintiffs  are  the  absolute  owners  of  the  building 
and  the  easements  appurtenant  thereto,  the  title  to  which  was  acquired 
by  them  and  their  assignors  at  the  commencement  of  the  original  lease 
before  the  construction  of  the  road,  and  the  renewal  into  which  they 
were  constrained  to  enter  in  order  to  preserve  existing  rights  is  a  mere 
continuation  thereof,  creating  no  new  but  simply  preserving  an  existing 
tenancy.     Storms  v.  MaiiJiattan  Ry.  Co.  403 

2.  Presumption  Tfiat  Rents  Were  Fixed  with  Reference  to  Presence  cf 
Road  Inapplicable.    Under  such  circumstances  there  can  be  oo  prcsump- 
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tion  that  the  rents  reserved  in  the  renewal  lease  were  fixed  with  reference 
to  the  presence  of  the  elevated  road,  and,  therefore,  the  plaintiffs  have 
suffereci  no  damage,  since  being  the  lessees  and  owners  of  the  building, 
to  which  the  lessor  never  had  any  title,  and  in  which  it  never  had  any 
interest,  and  which  it  could  not  and  did  not  attempt  to  rent  to  the  plain- 
tiffs, they  are  entitled  to  recover  the  damages  sustained  to  the  easements 
appurtenant  thereto.  Id. 

8.  Railroads  —  Action  Against  Street  Railroad  Company  by  Abutting 
Owner  Claiming  to  Own  to  Venter  of  Street — When  Determination  of  Trial 
Court  upon  Question  of  Title  Will  Not  Be  Reviewed.  Where  the  question 
at  issue  in  an  action  for  trespass  brought  by  an  abutting  owner  against 
a  street  railway  corporation  is  whether  the  plaintiff  had  title  in  fee  to  the 
strip  of  laud  lying  in  front  of  his  premises  between  the  center  of  the 
highway  and  the  boundary  thereof  and  the  determination  of  the  trial 
court  has  been  unanimously  affirmed  by  the  Appellate  Division,  the  ques^ 
tion  of  title  cannot  be  examined  or  reviewed  by  the  Court  of  Appeals 
upon  the  groimd  that  the  only  question  involved  is  the  construction  of  the 
convevances  under  which  the  plaintiff  claims,  where  they  were  introduced 
in  evidence  for  the  purpose  of  establishing  title  and  no  question  of  law  as 
to  their  pertinence  or  effect  was  raised  by  an  exception  to  their  admission 
in  evidence.    Kennedy  v.  Mineola,  K  <fc  F.  Tr.  Co.  508 

4.  Sams  —  When  Proof  That  Railroad  Company  Has  Failed  to  Comply  with 
Statutory  Requirements  Is  Inadmissible  in  Such  Action.  In  such  an  action 
evidence  tending  to  show  that  the  company  had  not  complied  with  the 
statutory  requirements  necessary  to  enable  it  to  build  the  railroad  is  not 
admissible  when  there  is  no  allegation  in  the  complaint  that  the  or^niza- 
tion  of  the  company  was  incomplete  or  that  it  had  not  complied  with  the 
requirements  of  the  statute.    Id. 

5.  Same  —  WTien  Plaintiff  in  Such  Action ,  Having  Failed  to  Establish 
Title  to  Street,  Cannot  Maintain  the  Action  as  a  Mere  Abutter.  Where  the 
plaintiff  in  such  action  has  failed  to  establish  his  title  to  the  Ftreet,  he  is 
not  entitled,  as  a  mere  abutter,  to  an  injunction  against  the  railroad 
company  for  having  built  the  railroad  in  violation  of  law,  when  such 
cause  of  action  is  not  set  up  in  the  complaint  and  the  action  was  based 
upon  the  claim  that  he  owned  the  fee  to  the  street  and  that  the  trespass 
was  against  his  rights  as  such  owner.    Id. 

6.  Damages  —  Erroneous  Admission  of  Evidence  on  Question  of  Dam- 
ages—  When  Error  h  Harmless.  Where  improper  evidence  on  the  ques- 
tion of  damages  has  been  admitted  on  the  part  of  defendant  to  contra- 
dict the  same  kind  of  proof  on  the  part  of  plaintiff,  and  the  court  has 
properly  held  that  the  plaintiff  was  not  entitled  to  recover,  the  evidence 
ia  hunnless  and  its  erroneous  admission  is  not  a  valid  reason  for  disturbing 
the  judgment.     Id. 

By  reason  of  maintenance  of  subway  in  street. 
See  Equity,  2. 

TBIAL. 

1.  Nonsuit —  Credibility  of  Witnesses  Is  Generally  a  Question  of  Fact  Not 
of  Law.  A  nonsuit,  granted  in  an  action  of  negligence,  cannot  be  upheld 
upon  the  ground  that  the  facts  testified  to  by  plaintiff  and  his  witnesses 
were  utterly  incredible  and  in  fact  scientifically  and  physically  impossible, 
especially  in  a  case  involving  electrical  phenomena,  unless  it  can  be 
shown  by  science  and  common  kiiowledge  that  such  testimony  must  be 
absolutely  false:  in  all  cases  of  doubt,  however,  the  credibility  and  weight 
to  be  given  to  the  testimony  is  a  question  for  the  jury  and  not  for  the 
court.     Walt€T%  y.  Syracuse  B,  Tr,  R,  Co.  50 
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2.  Decision  in  Long  or  &u)rt  Form —  When  R  Cannot  Be  Made  in  Caee 
TiHed  Before  a  Jury.  Where  a  ease  was  regularly  brought  to  trial  before 
a  jury  and  after  the  introduction  of  certain  documentary  evidence  by 
plaintiff,  an  agreed  statement  of  facts  was  received  in  evidence  and 
spread  upon  the  record  in  full,  whereupon  the  plaintiff  rested,  and  the 
defendant  without  offering  any  evidence  moved  to  dismiss  the  complaint 
on  the  ground  that  facts  had  not  been  proved  sufficient  to  constitute  n 
CAuse  ot  action,  which  motion  was  gmnted  and  judgment  entered  in 
accordance  therewith,  there  can  be  no  decision,  with  the  facts  stipulated, 
in  either  the  long  or  short  form,  and  consequently  no  presumption  of  facts 
found  in  favor  of  the  successful  party,  N,  i'.  Ueinent  Co.  v.  Cone,  Eosen- 
dale  Cement  Co.  167 

Failure  of  court  to  find  facts  claimed  to  have  been  established  by  evi- 
dence, when  not  reviewable  error. 

See  Appeal,  3.  ' 

Discretionary  order. 

See  Appeal,  4. 

When  objection  to  erroneous  admission  of  evidence  is  obviated  by  amend- 
ment of  pleadings. 
See  Appeal,  5. 

Power  of  trial  court  to  grant  additional  allowances. 
See  Appeal,  6. 

Mistrial. 
See  Appeal,  7. 

When  Statute  of  Frauds  available  as  a  defense  although  not  pleaded. 
See  Contract,  2. 

When  additional  allowances  cannot  be  granted. 
See  Costs. 

Murder—  sufficiency  of  evidence. 
See  Crimes,  1,  2. 

Murder — courts  not  required  to  advise  prisoner  awaiting  action   by 
grand  jury  of  the  right  to  challenge  individual  grand  jurors  —  waiver  of 
challenge  to  the  panel  of  trial  jurors. 
See  Crimes,  8,  4. 

Evidence  of  one  crime  incompetent  to  establish  guilt  of  another  — 
exceptions  to  general  rule. 
See  Crimes,  9,  10. 

Murder  —  corroboration  of  confession  —  sufficiency  of  evidence. 
See  Crimes,  11. 

Admissibilitv  of  evidence  showing  inducement  for  a  deed  expressing  a 
nominal  consideration. 
See  Equity,  1. 

When  professional  treatment  by  physician  against  protest  of  patient 
establishes  professional  relations   between  them  —  information  acquired 
by  such  physician  protected  from  disclosure. 
Stie  Evidence,  1. 

Explanation  of  allepjed  admissions  —  use  of  memoranda  to  assist  recol- 
lection —  testimony  of  cross-examined  deceased  witness  taken  before  ref- 
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*«  eree  who  died  before  final  submission  of  proofs  admissible  upon  a  subse- 

)f^  quent  hearing  before  another  referee — statements  that  work  was  extra, 

\^  without  production  of  contract  or  accounting  for  its  absence,  inadmissible 

y  —when  complaint   covering  same  claim  in  action  against  third  party 

^  admissible. 

is  See  £vroENCE,  2-6. 

j!  Counterclaim — burden  of  proof  —  erroneous  admission  of  assignment 

j  of  contract  executed  after  commencement  of  action. 

%  See  Ettdbncb,  7. 

I  When  declarations  inadmissible  as  part  of  the  res  geeta — inadmissibility 

''  of  evidence  tending  to  excite  the  sympathy  of  the  Jury. 

!-  See  Evidence,  8.  9. 

When  declarations  of  decedent  as  to  character  of  transfers  of  property 
made  in  her  lifetime  are  inadmissible  —  when  declarations  as  to  donor  of 
a  certificate  of  deposit  are  admissible  as  part  of  the  rea  geetcB. 

See  Evidence,  10,  11. 

When  witness  may  be  contradicted  or  discredited  by  previous  written 
or  oral  statements  —  statement  of  rule  for  admission  of  such  writings,  or 
parts  thereof,  where  they  contain  immaterial  and  incompetent  matter  — 
erroneous  exclusion  of  contradictory  statements  made  by  witnesses  for 
plaintiff  in  action  to  recover  damages  for  alleged  injuries. 
See  Evidence,  13>14. 

Ruling  excluding  evidence  to  which  no  exception  was  taken  not 
appealable. 

See  Insurance,  3. 

Safety  of  working  place,  when  a  question  for  jury. 
See  Master  and  Servant,  I. 

When  family  physician  having  knowledge  of  injuries  of  plaintiff  may 
testify  as  to  permanent  and  future  result  thereof. 

See  Neoliqencb,  4. 

When  proof  that  railroad  company  has  failed  to  comply  with  statutory 
requirements  is  inadmissible  in  an  action  by  an  abutting  owner  for  tres- 
pass —  when  plaintiff,  having  failed  to  establish  title  to  street,  cannot 
maintain  such  action  as  a  mere  abutter  —  when  erroneous  admission  of 
evidence  on  question  of  damages  is  harmless. 
See  Trespass,  4-6. 

TBXXST. 

When  Dedaratione  of  an  Agent  mth  Limited  Authority  Insufficient 
to  Impoee  Tnut  upon  Property  rurchaaed  and  Conned  by  Him  ae  Agent. 
Where  an  agent,  who  was  authorized  by  an  undisclosed  principal  to 
purchase  land  and  erect  and  equip  thereon  a  laboratory  for  research 
and  instruction  in  medical  sciences,  with  moneys  to  be  furnished  for 
that  purpose  by  his  principal,  and  to  convey  the  laboratory,  when 
completed,  to  a  corporation  to  be  created  and  organized  for  the  pur- 
pose of  holding  the  property  and  managing  the  affairs  of  the  laboratory, 
made  declarations  and  statements  that  the  laboratoij,  when  com- 
pleted, was  to  be  held  for  the  exclusive  use  of  the  medical  department 
of  a  certain  university,  evidence  of  such  statements  is  not  sufficient  to 
sustain  an  action  to  impress,  upon  the  property  of  the  laboratory,  a  trust 
in  favor  of  the  university,  where  there  is  evidence  that  the  statements  of 
the  agent  were  unknown  to,  and  unauthorized  by,  the  principal,  and  the 

44 
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latter  denies  that  he  assented  to  or  ratified  them  when  made  known  to 
him,  and  it  is  established  that  he  furnished  the  money  expended  by  the 
agent  in  the  purchase  of  the  lot  and  the  erection  and.  equipment  of  the 
l^oratory  building,  and  that  the  agent  bad  no  title  or  interest  therein 
except  as  agent,  and  no  authority  except  to  carry  out  the  specific  instruc- 
tions of  his  principal,     if.  T.  Univertity  v.  LoomU  Laboratory,  187 

Invalidity  of  devise  to  treasurer  of  unincorporated  religious  body  in 
trust  —  devise  not  valid  as  a  power  in  trust. 
See  Will,  1,  2. 

Trust  for  accumulation  of  income  void  when  beneficiaries  are  not  in 
being  at  death  of  testator  —  disposition  of  surplus  income  when  proviBion 
for  accumulation  thereof  is  void. 

See  Will.  8.  4. 

TKXT8T  GOMPANTBa 

Lost  certificate  of  deposit  —  when  has  no  right  to  require  depoflitor  to 
indemnify  it  from  liability  before  payment. 
See  Banking. 

VEKDOK  AND  PXJBCHASEB. 

1.  Sales  —  Oral  Modification  of  Written  Agreement.  A  written  con- 
tract of  sale  stipulating  that  no  modification  thereof  shall  be  binding 
unless  in  writing  duly  accepted  by  the  parties  may,  by  their  assent,  be 
orally  modified  as  to  time  of  performance;  and  where  it  is  found,  as  a 
matter  of  fact,  in  an  action  broueht  for  the  purchase  price  that  the  time 
of  delivery  was  changed  in  the  mterest  and  for  the  accommodation  of 
both  parties,  and  that  the  defendant  not  onlv  permitted  the  plaintiff  to 
manufacture  the  articles  after  the  time  specified  in  the  contract,  but  was 
willing  that  it  should  do  so,  the  defendant  is,  under  the  circumstanpes, 
estopped  from  setting  up  the  defense  of  non-performance  as  to  time.  Otn- 
eral  Electric  Go.  v.  JYdt.  Contracting  Go,  869 

2.  Bights  of  Vendor  When  Purchaser  Brfuses  to  Accept  or  Pay  for  Goods 
—  Interest.  Where  the  purchaser  of  machinery  to  be  delivered  and 
installed  at  a  specified  time  refused  to  accept  or  pay  for  the  same,  the 
vendor  may  sell  it  at  public  auction,  upon  due  notice,  and  maintain  an 
action  against  the  purchaser  for  the  purchase  price  thereof  after  deduct- 
ing therefrom  the  amount  received  at  the  auction  sale  and  the  cost  of 
installing  the  machinery,  together  with  interest  on  such  balance  from  the 
time  of  the  purchaser's  default.  Id. 

When  purchaser  not  required  to  take  title. 
See  Title,  2. 

WATEBOOUBSES. 

Lawful  uses  of  stream. 

See  KiPARiAN  Rights,  1,  2. 

WII-L. 

1.  Invalidity  of  Deeise  to  Treasurer  of  Uninoorporated  HMgiotis  Body  in 
Trust  —  Ghapter  701,  Laws  of  1893,  Not  Betroactive.  A  devise  of  the 
remainder  and  residue  of  his  real  and  personal  estate,  after  the  death  of 
his  widow,  made  by  a  testator,  who  died  in  1876,  to  the  person  who  shall 
then  be  known  and  recognized  by  an  unincorporated  ecclesiastical  body 
as  its  treasurer,  in  trust,  to  apply  the  same  to  the  uses  and  for  the  benefit 
of  such  body,  an<l  if  at  that  timie  there  shall  be  no  such  treasurer,  then  to 
tbe  person  who  at  the  last  preceding  meeting  was  the  presiding  ofllcer  of 
such  body,  upon  the  same  trust,  is  invalid  as  a  trust,  because  at  the  time 
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the  will  took  effect  an  uniDCorporated  association  was  incompetent  to  take 
by  devise  and  a  trust  for  an  indefinite  or  uncertain  beneficiary  was  void; 
cbapter  701  of  the  Laws  of  1893,  providing  that  devises  otherwise  valid 
shall  no  longer  be  deemed  invalid  by  reason  of  indefiniteness  or  uncertainty 
of  beneficiaries,  has  no  application,  not  being  retroactive  in  its  operation. 
Such  devise  is  also  void  because  it  either  unmwfully  suspends  the  power 
of  alienation  of  real  estate  and  the  absolute  ownership  of  personal 
property  or,  on  the  other  hand,  because  it  is  a  mere  passive  trust  which 
fails  for  the  reason  that  there  is  no  cestui  qtie  trust  competent  to  take. 
Murray  v.  Miller.  816 

2.  Devise  Not  Valid  as  a  Power  in  Trust.  The  contention  that  such  a 
testamentary  provision  is  valid  as  a  power  in  trust,  upon  the  ground  that 
at  the  death  of  the  testator  his  real  property  descended  to  his  heirs  nt  law 
subject  to  the  widow's  life  estate,  and  subject  to  be  divested  by  the  exe- 
cution of  the  power,  which  was  not  to  be  executed  until  the  death  of  the 
widow,  and  as  this  occurred  in  1895,  the  beneficiary  had  then  acquired 
capacity  to  take  by  virtue  of  the  enabling  act  of  1898,  is  untenable.  The 
attempted  trust  bein^  unlawful  at  tlie  time  of  the  testator's  death,  the 
power  in  trust  is  equally  so,  and  the  beneficiary  could  take  under  neither. 
The  rights  of  the  heirs  at  law  being  then  and  there  vested,  they  could  not 
be  divested  by  any  law  thereafter  enacted  "  Id. 

8.  Trtistfor  Aecumulaiion  of  Income  foid.  When  Beneficiaj'ies  Are  Not  in. 
Being  at  Death  ofTestatar  —  Real  Property  Law,  §§  51,  53  ;  Personal  Prop- 
erty Law,  §  4.  Where  a  decedent,  leaving  him  surviving,  as  his  heirs  at 
law  and  next  of  kin,  two  sons,  neither  of  whom  was  married  and  one  a 
minor,  under  fouiteen  vears  of  age,  after  making  certain  specific  bequests^ 
one  of  which  was  to  his  minor  son  to  be  paid  upon  his  becoming  of  age, 
devised  and  bequeathed  the  residue  of  his  estate  to  his  executors  in  trust, 
giving  them  a  power  of  sile  of  his  property,  and  directing  them  to  invest 
the  proceeds  thereof  and  from  the  income  thereof  to  pay  a  fixed  sum 
annually  to  each  of  his  two  sons  during  the  life  of  each,  and  the  will  fur- 
ther provided  that  upon  the  death  of  either  of  the  sons  one- half  of  the 
trust  estate,  including  the  accumulations  of  income,  if  any,  should  be  dis- 
tributed among  the  children  of  such  deceased  son  or  the  issue  of  any  such 
deceased  child  that  should  then  survive;  or,  in  case  sue')  deceased  son 
should  die  without  leaving  any  lawful  child  or  the  issue  of  any  deceased 
child  him  surviving,  then,  in  that  event  the  trustees  should  deliver  the 
same  over  to  his  brother  in  case  he  should  then  survive,  or  in  case  of  his 
death  to  his  lawful  children  or  their  issue  in  case  of  their  decease;  and 
decedent  left  a  large  estate,  producing  a  large  income  which,  after  paying 
the  annuities  directed  to  be  paid  to  the  sons,  leaves  a  large  annual  sur- 
plus ;  the  trust  created  for  the  payment  of  annuities  to  the  sons  is  valid, 
but  the  implied  or  contemplatea  accumulation  of  the  surplus  income  for 
the  benefit  of  decedent's  grandchildren  is  invalid  as  violative  of  the  stit- 
utes  relating  to  accumulations  (Real  Prop.  Law,  g§  51,  58,  L.  1896,  ch, 
547  ;  and  Pers.  Prop.  Law,  §  4,  L.  1897,  ch.  417),  since  neither  of  dece- 
dent's sons  were  married  at  the  time  of  decedent's  death,  and  conse- 
quently there  were  no  grandchildren  in  being  for  whom  the  surplus  could 
be  accumulated  under  the  statutes.     U.  8.  Trust  Co.  v.  Soher,  44^ 

4.  Same  —  Disposition  of  Surplus  Income  When  Provision  for  Accumula- 
tion Thereof  Is  Void  —  Wli^n  Distributed  to  Heirs  at  Law  and  Next  of  Km, 
as  in  Case  of  Intestacy.  The  statute  (Real  Prop.  Law,  §  53)  providins^ 
that  where  there  is  no  valid  direction  for  the  accumulation  of  rents  and 
profits,  they  shall  belong  to  the  persons  presumptivelv  entitled  to  the 
next  eventual  estate,  has,  under  the  provisions  of  the  will  in  question,  no 
application;  there  are  no  grandchildren  in  being  to  whom,  as  the  persons 
entitled  to  the  next  eventual  estate,  the  surplus  can  be  paid;  the  enforce- 
ment of  testator's  provision  for  the  division  of  the  surplus  upon  the  death 
of  either  of  his  sons  might  result  in  an  unequal  disposition  of  the  estate 
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as  between  the  sons;  the  survivor  alone  is  given  his  deceased  brother's 
share,  so  that  the  surviving  brother  would  be  presumptively  entitled  to 
the  next  eventual  estate,  but  the  court  is  given  no  authoriU'  to  determine 
or  to  indulge  a  presumption  as  to  which  of  the  brothers  will  survive  the 
other,  and  cannot,  therefore,  before  the  happening  of  that  event,  ascer- 
tain which  one  will  be  entitled  to  the  estate;  and,  therefore,  the  surplus 
should  be  distributed  between  the  sons  as  in  case  of  intestacy,  each  taking 
one-half  of  the  surplus  as  the  heir  at  law  or  next  of  kin  of  his  father. 

When  conveyance  of  donee's  individual  interest  does  not  constitute  an 
exercise  of  a  general  power  of  sale. 
See  TiTLK,  1. 

WITNESS. 

Use  of  memoranda  to  assist  recollection. 

See  Evidence,  3. 

When  may  be  contradicted  or  discredited  by  previous  written  or  oral 
statements. 

See  Evidence,  12-14. 

Credibility  of,  is  generally  a  question  of  fact,  not  of  law. 

See  Trial.  1. 


TABULAR  LIST  OF  OPINIONS. 


Parker,  Ch.  J. 
MECHANIC'S  UEN. 

When  cantractor's  order  accepted  by  owner  constitutes  pay- 
ment to   sub-contractor    and   is    not   required   to   be 
filed. 
Harvey  v.  Brewer,  5,  6. 

EaXXITY. 

Admissibility  of  evidence   showing  inducement  for  a  deed 
expressing  a  nominal  consideration;  Decree  directing 
reconveyance  based  upon  failure  of  consideration. 
Medical  Col.  Laboratory  v.  N.  Y.  University,  153,  156. 

TAX. 

Earnings  of  an  interstate  character,  by  a  domestic  corporation, 
are  not  subject  to  franchise  tax.    (Con.  op.) 
People  ex  rel.  C.  T.  R.  R.  Co.  v.  Miller,  194,  201. 

ACCOBB  AND  SATIBFACTtON. 

When  surrender  of  life  insurance  policy  for  less  than  amount 
named  therein  constitutes  accord  and  satisfaction  of 
claim  thereunder ;  When  indorsement  on  surrender  cer- 
tificate that  receipt  was  g^ven  for  a  certain  amount  only 
does  not  affect  the  character  and  legal  effect  of  the 
certificate. 
Simons  v.  American  Legion  of  Honor,  2^,  265. 

CGKSTITXrriONAIi  LAW. 

Chapter  272,  Laws  of  1908,  amending  Penal  Code,  g  640, 
subd.  10,  prohibiting  use  of  XTnited  States  and  state 
flags  for  advertisement,  unconstitutional  in  part. 
People  ex  rel.  MePike  v.  Van  De  Carr,  425,  428. 

MX7BDEB. 

Corroboration  of  confession ;  Sufficiency  of  evidence. 
People  v.  Burness,  429,  480. 

PB0CB88. 

Foreign  judgment  founded  upon  service  of  process  upon  agent 
designated  by  insurance  company  in  accordance  with 
laws  of  foreign  state;  Policyholder's  right  to  enforce 
against  company  stipulation  made  for  his  benefit. 
Woodward  v.  Mutual  Reserve  Life  Ins.  Co.,  485,  487. 
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INDICTHENT. 

Must  state  the  crime  and  acts  cozLstituting  it. 
People  V.  Corbalis,  516,  619. 

EaXTITY. 

Actioa  against  corporation  and  individual  directors  to  rescind 
stock  subscription  induced  by  their  fraud,  maintain  able. 
Mack  V.  Latta,  526,  527. 


Gray,  J. 

GXTABBIAN  AND  WARD. 

When  promise  to  make  testamentary  gift  in  consideration  of 
guardian's   agreement    as    to   ward's    services   is   not 
enforceable.    (Con.  op.) 
Ide  V.  Brown,  26,  82. 

OONTBACT. 

When  consummated  in  the  state  of  New  York  and  enforceable 
according  to  its  laws ;  When  professional  treatment  by 
physician  against  protest  of  patient  does  not  establish 
professional  relations  between  them;  Information 
acquired  by  such  physician  not  protected  from  disclosure 
under  Ckxle  Civ.  Pro.  §  884.  (Bis.  op.) 
Meyer  v.  Knights  of  Pythias,  63,  69. 

WILL. 

When  conveyance  of  donee's  individual  interest  does  not  con- 
stitute an  exercise  of  a  general  power  of  sale ;  Vendor 
and  purchaser. 
Weinstein  v.  Weber,  94,  99. 

NEGLIGENCE. 

Intervening  and  proximate  cause ;  Fall  of  chimney,  to  which 
telephone  wire  was  attached,  caused  by  the  wire  being 
struck  by  the  boom  of  a  derrick. 
Leeds  v.  New  York  Telephone  Co.,  118,  120. 

TAX. 

Earnings  of  an  interstate  character,  by  a  domestic  corporation, 
are  not  subject  to  franchise  tax.    (Con.  op.) 
People  ex  rel.  C.  T.  R.  R.  Co.  v.  Miller,  194,  2C8. 

NEGLIGENCE. 

When  foreman  is  not  the  alter  ego  of  the  master. 
Madigan  v.  Oceanic  Steam  Nav.  Co.,  242,  244. 

MUBBEB. 

Sufficiency  of  evidence ;  Appeal ;  Discretionary  order. 
People  V.  Koepping.  247,  249. 
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OOMMOK  GABBIER. 

Not  liable  for  damages  resolting  from  ineolting  conduct  of 
employ^.    (Dis.  op.) 
Gillespie  v.  Brooklyn  Heigbto  R.  R.  Co.,  847,  368. 

HOKTGAGE. 

Acceptance  of  interest  in  advance  prima  facie,  not  conclusive, 
evidence  of  extension  of  time  of  payment ;  Insufficiency 
of  evidence  to  establish  an  agreement  for  a  change  in 
rate  of  interest  which  will  discharge  surety. 
New  York  Life  Ids.  Co.  v.  Casey,  881,  884. 

IfEW  YOBX  OITY. 

Beport  of  commissioners  of  estimate  and  assessment  in  street 
opening  cases ;  Oreater  New  York  charter,  g  080. 
Matter  of  Whitlock  Ave.,  421.  422. 

ACTION  TO  BEOOVEB  POSSESSION  OF  BEAL  PBOPEBTY. 
Period  of  recovery  of  damages  for  withholding  the  property 
not  limited  to  six  years  before  commencement  of  action ; 
Code  Giv.  Pro.  ^  1496,  1407,  1681.    (Con.  op.) 
Willis  V.  McKinnon,  451,  457. 

ELEVATED  BAILBOAD. 

Bight  of  renewal  lessee  of  abutting  lot  and  owner  of  building 
erected  thereon,  before  construction  of  road,  to  damages 
and  equitable  relief;  Presumption  that  rents  were  fixed 
with  reference  to  presence  of  road.    (Bis.  op.) 
Storms  Y.  Manhattan  Railway  Co.,  498,  605. 

O'Bribn,  J. 
OUABDIAN  AND  WABD. 

When  promise  to  make  testamentary  gift  in  consideration  of 
guardian's  agreement  as  to  ward's  services  is  not  enforce- 
able.* (Con.  op.) 
Ide  V.  Brown,  26,  33. 

MI7NIGIPAL  COBPOBATION& 

When  a  city  is  liable  for  salary  of  officer  illegally  removed, 
pending  an  appeal  from  an  order  of  the  court  vacating 
his  discharge. 
Jones  Y.  City  of  Buffalo,  45,  47. 

NONSUIT. 

Credibility  of  witnesses  is  generally  a  question  of  tsMt^  not  of 
law. 
Walters  v.  Syracuse  R.  T.  Ry.  Co.,  60,  51. 

XUBDEB. 

Indictment. 

People  V.  Mooney,  91,  92. 
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latter  denies  that  he  assented  to  or  ratified  them  when  made  known  to 
him,  and  it  is  established  tliat  he  furnished  the  money  expended  by  the 
agent  in  the  purchase  of  the  lot  and  the  erection  and  equipment  or  the 
l&oratory  building,  and  that  the  agent  had  no  title  or  interest  therein 
except  as  agent,  and  no  authority  except  to  carry  out  the  specific  instruc- 
tions of  his  principal.     K.  T.  UniverHty  v.  LoomU  Laboratory.  187 

Invalidity  of  devise  to  treasurer  of  unincorporated  religious  body  in 
trust  —  devise  not  valid  as  a  power  in  trust. 

See  Will,  1,  2. 

Trust  for  accumulation  of  Income  void  when  beneficiaries  are  not  in 
being  at  death  of  testator  —  disposition  of  surplus  income  when  provision 
for  accumulation  thereof  is  void. 

See  Will,  8,  4. 

T&XTST  OOMPANIfiS. 

Lost  certificate  of  deposit  —  when  has  no  right  to  require  depositor  to 
indemnify  it  from  liability  before  payment. 
See  Banking. 

VENDOK  AND  PXJBCHASER. 

1.  SaUe  —  Oral  Modification  of  Wntten  Agreement,  A  written  con- 
tract of  sale  stipulating  that  no  modification  thereof  shall  be  binding 
unless  in  writing  duly  accepted  by  the  parties  may,  by  their  assent,  be 
orally  modified  as  to  time  of  performance;  and  where  it  is  found,  as  a 
matter  of  fact,  in  an  action  brought  for  the  purchase  price  that  the  time 
of  delivery  was  changed  in  the  interest  and  for  the  accommodation  of 
both  parties,  and  that  the  defendant  not  only  permitted  the  plaintiff  to 
manufacture  the  articles  after  the  time  specified  in  the  contract,  but  was 
willing  that  it  should  do  so,  the  defendant  is,  under  the  circumstanpes, 
estopped  from  setting  up  the  defense  of  non-performance  as  to  time.  Om- 
eral  Electric  Co.  v.  mu.  Contracting  Co,  889 

2.  Rights  of  Vendor  When  Purchaser  Refuses  to  Accept  or  Pay  for  Goods 
—  Int€i*est.  Where  the  purchaser  of  machinery  to  be  delivered  and 
installed  at  a  specified  time  refused  to  accept  or  pay  for  the  same,  the 
vendor  may  sell  it  at  public  auction,  upon  due  notice,  and  maintain  an 
action  against  the  purchaser  for  the  purchase  price  thereof  after  deduct- 
ing therefrom  the  amount  received  at  the  auction  sale  and  the  cost  of 
installing  the  machinery,  together  with  interest  on  such  balance  from  the 
time  of  the  purchaser's  default.  Id, 

When  purchaser  not  required  to  take  title. 
See  Titlk,  2. 

WATEBOOUBSES. 

Lawful  uses  of  stream. 

See  Riparian  Rights,  1,  2. 

1.  Invalidity  of  Devise  to  Treasurer  of  Unineorporated  ReUaious  Body  in 
7}rust  —  Chapter  701,  Laws  of  1898,  Not  Retroactive,  A  devise  of  the 
remainder  and  residue  of  his  real  and  personal  estate,  after  the  death  of 
his  widow,  made  by  a  testator,  who  died  in  1876,  to  the  person  who  shall 
then  be  known  and  recognized  by  an  unincorporated  ecclesiastical  body 
as  its  treasurer,  in  trust,  to  apply  the  same  to  the  uses  and  for  the  benefit 
of  such  body,  and  if  at  that  time  there  shall  be  no  such  treasurer,  then  to 
the  person  who  at  the  last  preceding  meeting  was  the  presiding  ofiSicer  of 
such  body,  upon  the  same  trust,  is  mvalid  as  a  trust,  iMscause  at  the  time 
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the  will  took  effect  an  unincorporated  aesociation  was  incompetent  to  take 
by  devise  and  a  trust  for  an  indefinite  or  uncertain  beneficiary  was  void: 
cbapter  701  of  the  Laws  of  1893,  providing  that  devises  otherwise  valid 
shall  no  longer  be  deemed  invalid  by  reason  of  indeflniteness  or  uncertainty 
of  beneficiaries,  has  no  application,  not  beinfi;  retroactive  in  its  operation. 
Such  devise  is  also  void  because  it  either  unmwfully  suspends  the  power 
of  alienation  of  real  estate  and  the  absolute  ownership  of  personal 
property  or,  on  the  other  hand,  because  it  is  a  mere  passive  trust  which 
fails  for  the  reason  that  there  is  no  cestui  que  trust  competent  to  take. 
Murray  v.  Miller.  816 

2.  Devise  Not  Valid  as  a  Pmoer  in  Trust.  The  contention  that  such  a 
testamentary  provision  is  valid  as  a  power  in  trust,  upon  the  ground  that 
at  the  death  of  the  testator  his  real  property  descended  to  bis  heirs  at  law 
subject  to  the  widow's  life  estate,  and  subject  to  be  divested  by  the  exe- 
cution of  the  power,  which  was  not  to  be  executed  until  the  death  of  the 
widow,  and  as  this  occurred  in  1895.  the  beneficiary  had  then  acquired 
capacity  to  take  by  virtue  of  the  enabling  act  of  1898,  is  untenable.  The 
attempted  trust  bein^  unlawful  at  the  time  of  the  testator's  death,  the 
power  in  trust  is  equally  so,  and  the  beneficiary  could  take  under  neither. 
The  rights  of  the  heirs  at  law  being  then  and  there  vested,  they  could  not 
be  divested  by  any  law  thereafter  enacted  '  Id. 

8.  Trtistfor  Accumulation  of  Income  Vout,  When  Beneficiaries  Are  Not  in 
Being  at  Heath  of  Testator  —  Beat  Property  Law,  §§  51,  53  ;  Personal  Prop- 
erty Law,  §  4.  Where  a  decedent,  leaving  him  surviving,  as  his  heira  at 
law  and  next  of  kin,  two  sons,  neither  of  whom  was  married  and  one  a 
minor,  under  fourteen  vears  of  age,  after  making  certain  specific  bequests, 
oue  of  which  was  to  his  minor  son  to  be  paid  upon  his  becoming  of  age, 
devised  and  bequeathed  the  residue  of  his  estate  to  his  executors  in  trusty 
giving  them  a  power  of  sile  of  his  property,  and  directing  them  to  invest 
the  proceeds  thereof  and  from  the  income  thereof  to  pay  a  fixed  sum 
annually  to  each  of  his  two  sons  during  the  life  of  (^nch.  and  the  will  fur- 
ther provided  that  upon  the  death  of  either  of  the  sons  one- half  of  the 
trust  estate,  including  the  accumulations  of  income,  if  any,  should  be  dis- 
tributed among  the  children  of  such  deceased  son  or  the  issue  of  any  such 
deceased  child  that  should  then  survive;  or,  in  case  suc'i  decensed  son 
should  die  without  leaving  any  lawful  child  or  the  issue  of  any  deceased 
child  him  surviving,  then,  in  that  event  the  trustees  should  deliver  the 
same  over  to  his  brother  in  case  he  should  then  survive,  or  in  case  of  his 
death  to  his  lawful  children  or  their  issue  in  case  of  their  decease;  and 
decedent  left  a  large  estate,  producing  a  large  income  which,  after  paying 
the  annuities  directed  to  be  paid  to  the  sons,  leaves  a  large  annual  sur> 
plus  ;  the  trust  created  for  the  payment  of  annuities  to  the  sons  is  valid, 
but  the  implied  or  contemplatea  accumulation  of  the  surplus  income  for 
the  benefit  of  decedent's  grandchildren  is  invalid  as  violative  of  the  sttt- 
utes  relating  to  accumulations  (Real  Prop.  Law,  ^§51,58,  L.  1896,  ch, 
547  ;  and  Pers.  Prop.  Law,  §  4,  L.  1897,  ch.  417),  since  neither  of  dece- 
dent's sons  were  married  at  the  time  of  decedent's  death,  and  conse- 
quently there  were  no  grandchildren  in  being  for  whom  the  surplus  could 
be  accumulated  under  the  statutes.     U.  8.  Trust  Co.  v.  SoTier.  44^ 

4.  Same  —  Disposition  of  Surplus  Income  When  Provision  for  Accumula- 
tion Thereof  Is  Void  —  When  Distributed  to  Heirs  at  Law  and  Next  of  Km, 
as  in  Case  of  Intestacy.  The  statute  (Re^il  Prop.  Law,  §  58)  providing 
that  where  there  is  no  valid  direction  for  the  accumulation  of  rents  and 
profits,  they  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate,  htis,  under  the  provisions  of  the  will  in  question,  no 
application;  there  are  no  grandchildren  in  being  to  whom,  as  the  persons 
entitled  to  the  next  eventual  estate,  the  surplus  can  be  paid;  the  enforce- 
ment of  testator's  provision  for  the  division  of  the  surplus  upon  the  death 
of  either  of  his  sons  might  result  in  an  unequal  disposition  of  the  estate 
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as  between  the  sons;  the  survivor  alone  is  given  his  deceased  brother's 
share,  so  that  the  surviving  brother  would  be  presumptively  entitled  to 
the  next  eventual  estate,  but  the  court  is  given  no  authority  to  deternaine 
or  to  indulge  a  presumption  as  to  which  of  the  brothers  will  survive  the 
other,  and  cannot,  therefore,  before  the  happening  of  that  event,  ascer- 
tain which  one  will  be  entitled  to  the  estate;  and,  therefore,  the  surplus 
should  be  distributed  between  the  sons  as  in  case  of  intestacy,  each  taking 
one-half  of  the  surplus  as  the  heir  at  law  or  next  of  kin  of  his  father. 

Id. 

When  conveyance  of  donee's  individual  interest  does  not  constitute  an 
exercise  of  a  general  power  of  sale. 

See  Title,  1. 

WITNESS. 

Use  of  memoranda  to  assist  recollection. 

See  Evidence,  3. 

When  may  be  contradicted  or  discredited  by  previous  written  or  oral 
statements. 

See  Evidence,  12-14. 

Credibility  of,  is  generally  a  question  of  fact,  not  of  law. 

See  Trial.  1. 


TABULAR  LIST  OF  OPINIONS. 


Parker,  Ch.  J. 
XEOHANICS  UEK. 

When  contractor's  order  accepted  by  owner  constitutes  pay- 
ment  to   sub-contractor    and  is    not   required   to   be 
filed. 
Harvey  v.  Brewer,  5,  6. 

BQXJITY. 

Admissibility  of  evidence   showing  inducement  for   a  deed 
expressing  a  nominal  consideration;  Decree  directing 
reconveyance  based  upon  failure  of  consideration. 
Medical  Col.  Laboratory  v.  N.  Y.  University,  153,  156. 

TAX. 

Earnings  of  an  interstate  character,  by  a  domestic  corporation, 
are  not  subject  to  franchise  tax.    (Con.  op.) 
People  ex  rel.  C.  T.  R.  R.  Co.  v.  Miller,  194,  201. 

AOOOBB  AND  SATISFACTION. 

When  surrender  of  life  insurance  policy  for  less  than  amount 
named  therein  constitutes  accord  and  satisfaction  of 
claim  thereunder ;  When  indorsement  on  surrender  cer- 
tificate that  receipt  was  g^iven  for  a  certain  amount  only 
does  not  affect  the  character  and  legal  effect  of  the 
certificate. 
Simons  v.  American  Legion  of  Honor,  268,  265. 

CONSTITUTIONAL  LAW. 

Chapter  272,  Laws  of  1903,  amending  Penal  Code,  g  640, 
subd.  10,  prohibiting  use  of  XTnited  States  and  state 
flags  for  advertisement,  unconstitutional  in  part. 
People  ex  rel.  MePike  v.  Van  De  Carr,  425,  428. 

MX7BDER. 

Corroboration  of  confession ;  Sufficiency  of  evidence. 
People  V.  Burness,  429,  480. 

PB0CB88. 

Foreign  judgment  founded  upon  service  of  process  upon  agent 
designated  by  insurance  company  in  accordance  with 
laws  of  foreign  state;  Policyholder's  right  to  enforce 
against  company  stipulation  made  for  his  benefit. 
Woodward  v.  Mutual  Reserve  Life  Ins.  Co.,  485,  487. 
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INDICTMENT. 

Mu«t  state  tlie  crime  and  acts  constituting  it. 
People  V.  Corbalis.  516,  519. 

BaXTITY. 

Action  against  corporation  and  individual  directors  to  rescind 
stock  subscription  induced  by  their  fraud,  maintain  abla. 
Mack  Y.  Latta,  525,  527. 

Gray,  J. 

GXTABBI  AN  AND  WABD. 

When  promise  to  make  testamentary  gift  in  consideration  of 
guardian's   agreement   as    to   ward's    services   is   not 
enforceable.    (Con.  op.) 
Ide  V.  Brown,  26,  82. 

OONTBACT. 

When  consummated  in  the  state  of  New  York  and  enforceablo 
according  to  its  laws ;  When  professional  treatment  by 
physician  against  protest  of  patient  does  not  establish 
professional  relations  between  them;  Information 
acquired  by  such  physician  not  protected  from  disclosure 
under  Code  Civ.  Pro.  §  884.  (Dis.  op.) 
Meyer  v.  Knights  of  Pythias,  68,  69. 

WILL. 

When  conveyance  of  donee's  individual  interest  does  not  con- 
stitute an  exercise  of  a  general  power  of  sale ;  Vendor 
and  purchaser. 
Weinstein  v.  Weber,  94,  99. 

NEGLIGENCE. 

Intervening  and  proximate  cause ;  Fall  of  chimney,  to  which 
telephone  wire  was  attached,  caused  by  the  wire  being 
struck  by  the  boom  of  a  derrick. 
Leeds  v.  New  York  Telephone  Co.,  118,  120. 

TAX. 

Earnings  of  an  interstate  character,  by  a  domestic  corporation, 
are  not  subject  to  franchise  tax.    (Con.  op.) 
People  ex  rel.  C.  T.  R.  R.  Co.  v.  Miller,  194,  2C8. 

NEGLIGENCE. 

When  foreman  is  not  the  alter  ego  of  the  master. 
Madigan  y.  Oceanic  Steam  Nav.  Co.,  242,  244. 

MUBDEB. 

Sufficiency  of  evidence ;  Appeal ;  Discretionary  order. 
People  V.  Eoepping.  247,  249. 
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OOMMOK  OA&BIER. 

Not  liable  for  damages  resulting  from  insolting  conduct  of 
employee.    (Dis.  op.) 
Gillespie  v.  Brooklyn  Heights  R.  R.  Co.,  847,  863. 

HOKTOAGE. 

Acceptance  of  interest  in  advance  prima  facie,  not  conclusive, 
evidence  of  extension  of  time  of  payment ;  Insufficiency 
of  evidence  to  establish  an  agreement  for  a  change  in 
rate  of  interest  which  will  discharge  surety. 
New  York  Life  Ins.  Co.  v.  Casey,  881,  884. 

NEW  yo&e:  city. 

Beport  of  commissioners  of  estimate  and  assessment  in  street 
opening  cases ;  Greater  New  York  charter,  g  080. 
Matter  of  Whitlock  Ave.,  421,  422. 

ACTION  TO  BEOOVEK  POSSESSION  OF  BEAL  PBOPEBTY. 
Period  of  recovery  of  damages  for  withholding  the  property 
not  limited  to  six  years  before  commencement  of  action ; 
Code  Civ.  Pro.  §§  1496,  1407,  1681.    (Con.  op.) 

Willis  V.  McKinnon,  451,  457. 

ELEVATED  BAILBOAD. 

Bight  of  renewal  lessee  of  abutting  lot  and  owner  of  building 
erected  thereon,  before  construction  of  road,  to  damages 
and  equitable  relief;  Presumption  that  rents  were  fixed 
with  reference  to  presence  of  road.    (Dis.  op.) 
Storms  Y.  Manliattan  Railway  Co.,  493,  505. 

•    O'Bbibn,  J. 
OXTABDIAN  AND  WABB. 

When  promise  to  make  testamentary  gift  in  consideration  of 
guardian's  agreement  as  to  ward's  services  is  not  enforce- 
able.* (Con.  op.) 
Ide  V.  Brown,  26,  88. 

MI7NICIPAL  C0BP0BATI0N8. 

When  a  city  is  liable  for  salary  of  officer  illegally  removed, 
pending  an  appeal  firom  an  order  of  the  court  vacating 
his  discharge. 
Jones  V.  City  of  Buffalo,  45,  47. 

NONSUIT. 

Credibility  of  witnesses  is  generally  a  question  of  fitMst^  not  of 
law. 
Walters  v.  Syracuse  R.  T.  Ry.  Co.,  60,  51. 

XUBDEB. 

Indictment. 

People  V.  Mooney,  91,  ^. 
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DELA.WABB  AND  HXTDSOK  OAHAI.. 

Part  thereof  purchased  and  used  by  mBoatBuetaxing  corpora- 
tion f6r  transportation  porposos  not  a  public  highway 
and  subject  to  restrictions  imposed  on  canal  company 
by  its  charter  (L.  1828,  ch.  288) ;  Equity ;  When  action  to 
restrain  purchaser  of  canal  from  collecting  illegal  tolls 
and  excluding  freight  and  boats  of  rival  company  tram, 
canal  cannot  be  maintained ;  Szercise  of  charter  rights 
of  Delaware  and  Hudson  Canal  Crompany  by  purchaser  of 
canal;  When  latter  may  claim  that  exercise  thereof 
would  be  ultra  vires ;  E£fect  of  unanimous  affirmance  of 
decision  in  long  or  short  notice.  (Dis.  op.) 
N.  Y.  Cement  Co.  v.  C.  R.  Ceinent  Co..  167,  182. 

TAX. 

Earnings  of  an  interstate  character,  by  a  domestic  corpora- 
tion, are  not  subject  to  franchise  tax. 
People  ex  rel.  C.  T.  R.  R.  Co.  v.  Miller.  194,  1»5. 
(X>XJKTEBCLAIM. 

Borden  of  proof;  Erroneous  admission  of  assignment  of  con- 
tract executed  after  conunencement  of  action. 
Liberty  W.  P.  Co.  v.  Stoner  W.  P.  Mfg.  Co.,  219.  220. 
CRIMES. 

Theft  of  public  records ;  Penal  Code,  §§  94,  581 ;  Delivery  of 
public  records  by  public  officer  to  one  with  the  intent  to 
have  him  steal  them  constitutes  defense  to  prosecution 
for  theft  upon  the  ground  that  the  state,  through  its 
representatives,  attempted  to  create  a  crime.  (Die.  op.) 
People  V.  Mills,  274,  289. 
EUUITY. 

When  judgment  denying  an  injunction,  but  requiring  the 
defendant  to  give  security  for  damages  to  be  admeasured 
in  action  at  law,  is  permissible.    (Dis.  op.) 
W.  U.  Tel.  Co.  V.  Syracuse  El.  L.  &  P.  Co..  325.  334. 
SALES. 

Oral  modification  of  written  agreement ;  Appeal ;  Where  objec- 
tion to  erroneous  admission  of  evidence  obviated  by 
amendment  of  pleadings  ;  Eights  of  vendor  when  pur- 
chaser refuses  to  accept  or  pay  for  goods ;  Interest. 
General  El.  Co.  v.  Nat.  Contracting  Co.,  369,  372. 

TENANTS  IN  COMMON. 

Lease  of  common  property  to  a  firm  of  which  one  of  the  tenants 
in  common  is  a  member ;  Holding  over.    (Dis.  op.) 
Valentine  v.  Healey,  391,  396. 

Bartlett,  J. 
MASTER  AND  SEBV ANT. 
Safety  of  working  place. 

Bateman  v.  N.  Y.  C.  &H.  R.  R.  R.  Co.,  84,  85. 
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DELAWARE  AND  HXTDSON  OAN  AI.. 

Part  thereof  purchased  and  used  by  manufacturing  corpora- 
tion for  transportation  purposes  still  ft  public  highway 
and  subject  to  restrictions  imposed  on  canal  company  by 
its  charter  (L.  1828,  ch.  288) ;  Equity ;  When  action  to 
restrain  purchaser  of  canal  from  collecting  illegal  tolls 
and  excluding  freight  and  boats  of  rival  company  from 
canal  can  be  maintained ;  Exercise  of  charter  rights  of 
Delaware  and  Hudson  Canal  Company  by  purchaser  of 
canal ;  When  latter  cannot  claim  that  exercise  thereof 
would  be  ultra  vires;  Decision  in  long  or  short  form; 
When  it  cannot  be  made  in  case  tried  before  a  jury. 
N.  Y.  Cement  Co.  v.  C.  R.  Cement  Co.,  167,  171. 

8TBEETS  AND  HIGHWAYS. 

Negligence;  Jamestown  (city  of);  Provision  of  charter  (L. 
1898,  ch.  281  y  §  2)  requiring  notice  of  accident  to  be 
g^ven  in  forty-eight  hours  thereafter ;  What  is  suficient 
compliance  therewith ;  When  family  physician  having 
knowledge  of  injuries  of  plaintiff  may  testify  as  to  per- 
manent and  future  result  thereof. 
Walden  y.  City  of  Jamestown,  218.  214. 
DOWEB. 

Statute  of  Limitations  applicable  to  action  for  dower;  Code 
Civ.  Pro.  §  1696;  When  absence  of  parties  defendant 
from  the  state  does  not  prevent  the  running  of  the  stat- 
ute; When  Code  of  Civ.  Pro.  §  401,  does  not  apply 
thereto ;  When  parties  claiming  title  to  real  estate  are 
non-residents,  action  for  dower  may  be  instituted  against 
tenants,  or  occupants,  thereof;  Code  Civ.  Pro.  §  1697; 
When  there  are  no  tenants,  or  occupants,  of  the  real 
estate  and  persons  claiming  title  thereto  are  non-resi- 
dents, an  action  for  dower  may  be  commenced  by  publi- 
cation of  summons ;  Code  Civ.  Pro.  §  438,  subd.  6. 
Wetyen  v.  Hck,  228.  226. 

KURDEB. 

Courts  not  required  to  advise  prisoner  awaiting  action  by 
grand  jury  of  the  right  to  challenge  individual  grand 
jurors ;  Code  Cr.  Pro.  §§  287,  288 ;  Waiver  of  challenge 
to  the  panel  of  trial  jurors. 
People  y.  Borgstrom,  254,  255. 

OBIME& 

Theft  of  public  records ;  Penal  Code,  §§  94,  681;  Delivery  of 
public  records  by  public  of&cer  to  one  with  the  intent  to 
have  him  steal  them  constitutes  defense  to  prosecution 
for  theft  upon  the  ground  that  the  state,  through  its 
representative,  attempted  to  create  a  crime.  (Dis.  op.) 
People  V.  Mills,  274,  806. 
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EVIDENCE. 

When  declaratioxis  of  decedent  as  to  the  character  of  traiiafers 
of  property  made  in  her  lifetime  are  inadmissible ;  When 
declarations  as  to  donor  of  a  certificate  of  deposit  are 
admissible  as  part  of  the  res  gestao. 
Johnson  v.  Cole,  364,  366. 

HIGHWAYS. 

Damages  for  change  of  grade  ;  Retroactive  effect  of  L.  1903, 
ch.  010;  Appeal;  Constitutional  question   not   raised 
below ;  Policy  of  legislature  not  reviewable. 
Matter  of  Andersen,  416,  418. 

Haight,  J. 
APPEAL. 

Long  decision ;  Code  Civ.  Pro.  §  1022 ;  XTnanimous  affirmance  • 
Guardian  and  ward ;  When  promise  to  make  testamen- 
tary gift  in  consideration  of  guardian's  agreement  as  to 
ward's  services  is  not  enforceable. 
Ide  V.  Brown,  26,  29. 

BIPABLAJT  EIGHTS. 

Lawful  uses  of  ^tream ;  When  lower  riparian  owners  are  not 
entitled  to  judgment  restraining  upper  riparian  owner 
from  maintaining  dam  across  stream  for  ornamental  and 
domestic  purposes.  j 

Pierson  v.  Speyer,  270,  271. 

NEGLIGENCE. 

Bisk  of  employment. 

Kline  t.  Abraham,  377,  379. 
APPEAL. 

Power  of  trial  court  to  grant  additional  allowances;  Trial 
courts  have  no  power  to  grant  additional  allowances  in 
every  case  ;  Code  Civ.  Pro.  g  8258. 
Standard  T.  Co.  v.  N.  Y.  C. <&  H.  R.  R.  R.  Co.,  407,  408. 
WILL. 

Trust  for  accumulation  of  income  void,  when  beneficiaries  are  \ 

not  in  being  at  death  of  testator ;  Real  Property  Law*  / 

§§  61,  58 ;  Personal  Property  Law,  §  4;  Disposition  of 
surplus  income  when  provision  for  accumulation  thereof 
is  void;  When  distributed  to  heirs  at  law  and  next  of 
kin,  as  in  intestacy. 
United  States  Trust  Co.  v.  Sober,  442,  445. 

Martin,  J. 
MARBIAGE. 

When  annulled  for  fraud  in  concealing  the  existence  of  ilisfrasfl 
at  the  time  of  the  marriage  ;  Appellate  Divison  has  no 
authority  to  affirm  an  invalid  judgment  upon  a  new  issue. 

Svenson  v.  Svenson,  54,  56. 
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HIGHWAYa 

Bights  in  streets  not  in  existence  in  1664  determined  by 
English,  not  by  Butch  law ;  Abutting  owners  presumed 
to  own  the  fee  to  the  center  of  the  street ;  Use  of  street 
by  electric  street  railway ;  Ck>nsents  of  abutting  owners 
to  construction  of  railway  create  proi>erty  rights  which 
cannot  be  abandoned  except  by  action  of  all  parties 
interested;  When  non-consenting  owner  entitled  to  an 
injunction  restraining  operation  of  road. 
Paige  V.  ScheDcctady  Railway  Co.,  102,  109. 

COMMON  OARBJER. 

Liability  for  damages  resulting  from  insulting  conduct  of 
employee ;  Damages  are  compensatory  only,  and  do  not 
include  punitive  or  exemplary  damages. 
Gillespie  ▼.  Brooklyn  Heights  R.  R.  Co.,  347,  351. 

ACTION  TO  BECOVEB  POSSESSION  OF  BEAL  PROPERTY. 

Period  of  recovery  of  damages  for  withholding  the  proi>erty 
not  limited  to  six  years  before  commencememt  of  action ; 
CkKle  Civ.  Pro.  §§  1496,  1497,  1631. 

Willis  ▼.  McKinnon,  451,  452. 

ELEVATED  BAILROAD. 

Bight  of  renewal  lessee  of  abutting  lot  and  owner  of  build- 
ing erected  thereon  befote  construction  of  road  to  dam- 
ages and  equitable  relief;  Presumption  that  rents  were 
fixed  with  reference  to  presence  of  road  inapplicable. 
Storms  T.  Manhattan  Railway  Co.,. 498,  495. 

BAILBOADS. 

Action  against  street  railroad  company  by  abutting  owner, 
claiming  to  own  to  center  of  street ;  When  determination 
of  trial  court  upon  question  of  title  will  not  be  reviewed ; 
When  proof  that  railroad  company  has  failed  to  comply 
with  statutory  requirements  is  inadmissible  in  such 
action ;  When  plaintiff  in  such  action,  having  failed  to 
establish  title  to  street,  cannot  maintain  the  action  as  a 
mere  abutter ;  Erroneous  admission  of  evidence  on  ques- 
tion of  damages ;  When  error  is  harmless. 
Kennedy  v.  Mineola,  H.  &  F.  Traction  Co.,  508,  611. 


Vann,  J. 
PABTNEBSHIP. 

When  action  for  accounting  between  partners  not  involving  a 
"^  dissolution  of  the  firm  cannot  be  maintained. 

Lord  V.  Hull,  9,  18. 
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OOM  TRACT. 

When  consummated  in  the  state  of  New  York  and  enforceable 
according  to  its  laws ;  When  professional  treatment  by 
physician  against  protest  of  patient  establishes  profe»- 
sional  relations  between  them ;  Information  acquired  by 
such  physician  protected  firom  disclosure  under  the  Code 
Civ.  Pro.  §  834. 
Meyer  v.  Knighta  of  Pythias,  63,  65. 

HEQLIOENCE. 

Intervening  and  proximate  cause ;  FaU  of  chimney,  to  whieih 
telephone  wire  was  attached.    (Bis.  op.) 
Leeds  v.  New  York  Telephone  Co.,  118,  123. 

TBT78T. 

When  declarations  of  an  agent  with  limited  authority  insuf- 
ficient to  imi>ose  trust  upon  property  purchased  and 
conveyed  by  him  as  agent. 
New  York  University  v.  Loomis  Laboratory,  137,  138. 

0BIME8. 

Beceiving  property  of  the  state  firom  any  one,  under  any  cir- 
cumstances, with  intent  to  steal  it,  is  a  crime ;  Theft  of 
public  records ;  Penal  Code,  §§  94,  631 ;  Delivery  of 
public  records  by  public  officer  to  one  with  the  intent  to 
have  him  steid  them  no  defense  to  prosecution  for  theft 
upon  the  ground  that  the  state,  through  its  representa- 
tive, attempted  to  create  a  crime ;  When  the  defendant 
is  a  principaL 
People  V.  Mills,  274,  288. 

EVIDENCE. 

When  declarations  inadmissible  as  part  of  the  res  gestsd ; 
Inadmissibility  of  evidence  tending  to  excite  the  sym- 
pathy of  the  jury. 
Austin  V.  Bartlett,  310,  311. 

EdUlTY. 

When  judgment  denying  an  injunction,  but  requiring  the 
defendant  to  give  security  for  damages  to  be  admeasured 
in  action  at  law,  is  unauthorized ;  Streets ;  Use  of  space 
beneath,  for  subways  and  other  structures ;  Franchises 
to  use  same  must  be  construed  in  public  interest. 
W.  U.  Tel.  Co.  V.  Syracuse  El.  L.  &  P.  Co.,  325.  327. 

APPEAL. 

Mistrial. 

People  ex  rel.  Berlinger  v.  Wells,  411.  412. 
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IKSUBANOE. 

Life  policies  payable  to  wife  of  insured  who  predeceased  him, 
vest  in  children  then  living. 
Fidelity  Trust  Co.  v.  Itfarshall.  468,  469. 
Life  policies  payable  to  wife  of  insured  who  predeceased  him, 
vest  in  children  then  living  (on  authority  of  Fidelity 
Trust  Ck>.  V.  Marshall,  178  N.  Y.  468). 
Fidelity  Trust  Co.  v.  Marshall,  625. 

CuLLKN,  J. 

00NTBIBT7T0BY  NBQLiaENCE. 

When   testimony  that    plaintiff   looked,  but    did   not  see 
approaching  train,  is  incredible  as  a  matter  of  law. 
Dolflni  ▼.  Erie  R.  R.  Co.,  1,  8. 

nr  JUNCTION. 

When  parties  in  no  way  connected  with  defendants  are  not 
guilty  of  contempt  in  violating  order. 
Rigas  V.  LiviDgston,  20,  22. 

NSaLIOEKCE. 

Kaster  and  servant;  L.  lOOd,  ch.  600,  requiring  notice  of 
injury  to  be  given  to  master,  not  applicable  to  actions 
based  upon  common-law  liability  of  master. 
Gmaehle  v.  Rosenberg,  147,  149. 
TAX. 

Earnings  of  a  domestic  corporation,  although  of  an  interstate 
character,  are  subject  to  franchise  tax.    (Dis.  op.) 
People  ex  rel.  C.  T.  R.  R.  Ca  v.  Miller,  194,  208. 

OEBTIFIOATE  OF  DEPOSIT. 

If  lost,  when  trust  company  issuing  it  has  no  right  to  require 
depositor  to  indemnify  it  from  liability  before  payment. 

Zander  v.  N.  Y.  Security  &  Trust  Co.,  208,  209. 

STATUTE  OF  FRAUDS. 

When  available  as  a  defense  although  not  pleaded;  When 
telegraphic  correspondence  purporting  to  confirm  oral 
agreement  does  not  constitute  a  written  contract. 
Brauer  v.  Oceanic  Steam  Navigation  Co.,  839,  841. 

TENANTS  IN  OOICMON. 

Lease  of  common  property  to  a  firm  of  which  one  of  the  ten* 
ants  in  common  is  a  member ;  Holding  over. 
Valentine  y.  Healey,  891,  892. 

NEOLIQENCE. 

Landlord  and  tenant ;  Action  by  tenant  for  injuries  received 
from  the  fall  of  a  ceiling;   Allegations  of  complaint 
examined  and  held  not  demurrable. 
Golob  V.  Parinsky,  458,  460. 
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niDICTMBNT. 

Uujrt  state  the  crime  and  acts  constitutinsr  it.    (Ckm.  op.)         / 
People  V.  Corbalis,  516,  628. 

nrSXT&ANCE  (UFE). 

Fraternal  beneficiary  societies ;  Wlien  life  insurance  compa- 
nies, within  meaning  of  question  ^<  Have  you  ever  been 
rejected  by  any  life  insurance  company  or  association  P  " 
Upon  appeal  firom  Judgment  entered  on  verdict  directed 
by  court,  Appellate  Division  has  no  power  to  review 
ruling  of  trial  court  excluding  evidence  to  which  no 
exception  was  taken. 
Alden  v.  Knights  of  lOaccabees,  585,  589. 

LANDLORD  AND  TENANT. 

Construction  of  provision  of  lease  as  to  renewal  thereof  for  an 
additional  term ;  Poiutive  and  unqualified  agreement  to 
renew  lease ;  When  it  is  not  affected  or  qualified  by  sepa- 
rate and  distinct  provisions  relating  to  title  of  buildings 
to  be  erected  by  tenant ;  Action  to  compel  landlord  to 
comply  with  agreement  to  renew  lease ;  Allegations  of 
complaint  examined  and  held  to  state  flBtcts  sufficient  to 
constitute  cause  of  action. 
Neiderstein  v.  Cusick,  548,  546. 

Werneb,  J. 
APPEAL. 

When  flulure  to  find  other  facts  is  not  reviewable  error ;  Street 
surface  railroads ;  Extension  thereof  under  section  90  of 
Bailroad  Law,  prior  to  the  enactment  of  section  60a  of 
the  same  law. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  A.  I.  E.  R.  R.  Co.,  75,  77. 
EVIDENCE. 

Explanation  of  alleged  admissions;  Use  of  memoranda 
to  assist  recollection;  Testimony  of  cross-examined 
deceased  witness,  taken  before  rel^eree  who  died  before 
final  submission  of  proofs,  admissible  upon  a  subsequent 
hearing  before  another  referee ;  Oode  Civ.  Pro.  §  830 ; 
Statements  that  work  was  extra,  without  production  of 
contract  or  accounting  for  its  absence,  inadmissible; 
When  complaint  covering  same  claim  in  action  against 
third  party  admissible. 
Taft  V.  Little,  127,  129. 

NEW  TOBK  (CITY  OF). 

Mechanic's  lien  upon  Oouvemeur  Hospital ;  What  is  sufficient 
service  of  notice  of^  under  Lien  Law  (L.  1697^  ch.  418, 
g  12);  Non-Joinder  of  parties  defendant;  Transfer  of 
interest  pendente  lite ;  Code  Civ.  Pro.  §  750. 
Hawkins  y.  Mapes- Reeve  Const.  Co.,  236,  288. 


TABULAR  LIST  OF  OPINIONS.  703 

WILL. 

\      Invalidity  of  devise  to  treasurer  of  unincorporated  religious 
body  in  trust ;  Chapter  701,  Laws  of  1893,  not  retroac- 
tive ;  Devise  not  valid  as  a  power  in  trust. 
Murray  v.  Miller,  316,  820. 
MOBTOAaE. 

Acceptance  of  interest  in  advance  prima  facie,  not  conclusive^ 
evidence  of  extension  of  time  of  payment ;   Evidence 
suficient  to  establish  an  ag^reement  for  a  change  in  rate 
of  interest  which  will  discharge  surety.    (Dis.  op.) 
New  York  Life  Ins.  Co.  v.  Casey.  881,  886. 
OBIMES. 

Evidence  of  one  crime   incompetent   to   establish   guilt   of 
another ;  Exceptions  to  general  rule. 
People  v.  Loomis,  400,  402. 

APPEAL. 

Franchise   Tax   Act;    Definition  of  term  '^ capital   stock;" 
Investments    in   bonds;    When    regarded   as    capital 
employed  within  this  state;  Investments  in  stocks  of 
other  corporations. 
People  ex  rel.  Commercial  Cable  Co.  v.  Morgan,  438,  486. 

PBOMISSOBY  NOTE. 

When  consideration  for  extension  of  time  of  payment  must  be 
pleaded. 
National  Citizens'  Bank  v.  Toplitz,  464,  466. 

WITNESS. 

When  he  may  be  contradicted  or  discredited  by  previous  writ- 
ten or  oral  statements ;  Statement  of  rule  for  admission 
of  such  writings  or  parts  thereof,  when  they  contain 
immaterial  and  incompetent  matter;  Erroneous  exclu- 
sion of  contradictory  statements  made  by  witnesses  for 
plaintiff  in  action  to  recover  damages  for  alleged  injuries. 
Hanlon  v.  Ehrich,  474,  476. 

KBOHANIO'S  LIENS. 
Priority  of  payment  of. 

New  Jersey  Steel  &  Iron  Co.  v.  Robinson,  682,  638. 

Per  Curiam. 
KEW  TOBX  (CITY  OP). 

Deputy  tax  commissioner ;  Duration  and  term  of  oi&ce  under 
Greater  New  York  charter,  as  amended  by  chapter  466, 
Laws  of  1001. 
People  ex  rel.  Ryan  v.  Wells,  135,  186. 
CBIKE& 

Appeal;  Order  of  reversal,  upon  ground  that  justice  required 
a  new  trial,  not  reviewable. 
People  V.  Calabur,  46^. 
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